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la  conformity  to  (he  Act  of  the  Co^greu  of  (be  Unkcd  State*,  entlUed  ((An  Act  for  the  etioeongc- 
meat  of  Leamiw,  by  aecuring  (he  oopin  of  llaM.Chartt,  and  Boohi,totlicaulbor»aDd  proprieton 
of  Mich  copic*,  durbg  the  time  therein  Mntiooed.**  And  alao  to  an  Act,  entitled  *  An  Att,  Mijpplc- 
toenlarr  to  an  Act  entitled  an  Act  for  tne  encouragement  of  LeamioK,  by  securing  the  copies  of 
Map*,  Chart*,  and  Book*,  to  the  author*  and  proprietor*  of  saeh  copies,  dnriag  the  time*  Uaeretn  meo- 
liooed,  and  extending  the  benefits  thereof  to  (he  arts  of  designing,  engrarfaig,  and  etchia^  liisCorkaJ  and 
other  printSi* 
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cmccrr  court  op  the  united  states, 


NEW-YORK,  APJUL  TERM,  1810,  AT  NEW-TORK. 


C  Hob.  BRDCKHOLST  LIVINGSTON,  Associate  Justice  of  the  Su' 
BBroBX<  preme  Court. 

(  Hon.  WILLIAM  P.  VAN  NESS,  District  Jud^e. 


The  Brig  Isabella. 

Xbe  CoUodor  Imnog  been  clothed  with  a  discretion,  under  the  embargo  laws, 
to  gjcani  pesimts  to  soch  forei'gn  Tcssels  as  were  allowed  to  depart  with  their 
cargoes^  to  lake  oo  board  necessary  sea  stores  and  provisions ;  the  Court  re^ 
Ifued  to  dedde,  in  a  case  where  a  permit  had  been  granted,  that  the  sea  stores 
on  botord  were  more  than'  were  necessary,  it  not  appearing  that  thero 


And  where  H  had  been  the  practice  at  the  cqstom-house,  in  such  cases,  to  con* 
sider  arms  and  ammunition  for  the  defence  of  the  vessel  as  sea  stores,  the 
Court  refosed  to  adopt  a  different  construction. 

LIVINGSTON^  J.  The  libels  in  this  cause  state— 
|!.  Slttt  the  brig  IsabeUa  being  a  British  vessel^  and  in  the 
fbrt  of  New-York  on  the  1st  of  May,  1806^  and  being  bound 
to  %  foreign  port^  had  then  and  there  notice  of  the  act  laying 
aok  embargo^  aad  on  the  5th  of  the  same  month,  at  the  city  of 
New-York,  took  on  board  certain  goods,  wares,  and  merchan- 
dises^ to  mX:  six  cannon,  two  gun-carriages,  ten  planks,  an 
arm  chest  filied  with  small  arms,  thirteen  casks  of  powder, 
six  barrels  ot  Sour,  three  hundred  cannon  balls,  other  than 
the  provisions  and  sea  stores  necessary  for  the  said  voyage. 

That  she-  afterwards  proceeded  with  the  said  goods,  &c. 
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Brig  luibella. 


from  New- York  to  the  British  proTince  of  New-Brunswicky 
and  thence  to  St.  Croix,  in  the  West  Indies. 

That  the  said  goods,  &c.  were  exported  from  the  said  city 
to  the  Atkntie  ocean^ 

Walter  Burke  in  his  claim  states,  that  the  said  brig  bemg^ 
in  the  city  of  New- York  on  the  said  1st  of  May,  and  bein^ 
notified  of  the  said  act,  was  bound  ta  one  or  more  ports  in 
New-Brunswick,  theftce  to  one  or  more  ports  in  the  West  In- 
dies ;  and  thence  to  a  port  in  the  United  States.  After  a  denial 
of  the  several  allegations  in  the  libels^  the  claim  farther 
states — 

That  the  brig  Isabella  was  a  private  armed  brig,  having  oi» 
board  when  she  arrived  in  New- York,  six  guns  for  her  de^ 
fence ;  and  that  she  had  on  board  whea  she  sailed  iioia  the 
said  city,  on  her  said  intended  voyage,  six  guns  and  two  gun- 
carriages  for  her  protection  against  the  enemies  of  Great  Bri- 
tain— that  she  also  brought  with  her  when  she  arrived,  and 
had  on  board  when  she  sailed,  an  arm  chest  filled  with  small 
arms,  which  her  owner  bought  in  New- York,  and  she  took  oa 
board  thirteen  casks  of  powder  for  the  same  purpose,  and  also 
'  six  barrels  of  flour  for  provisions  for  the  crew;  which  articles 
were  the  armament,  provisions,  and  sea  stores  of  the  said  brig 
for  her  said  voyage — that  for  the  taking  and  carrying  of  said 
six  cannon,  their  implements,  and  the  other  several  artieles, 
the  claimant,  who  was  master  of  the  brig,  obtained  a  r^riar 
permit  from  the  collector.  That  after  she  had  been  examined 
'  by  the  officers  of  the  customs,  the  collector  knowing  the  said 
articles  to  be  on  board,  besides  all  other  provisions  and  stores, 
did  grant  him  a  regular  clearance  to  proceed  on  the  said  raj^ 
age  with  the  said  cannon,  provisions,  and  stores. 

That  the  brig  on  the  1 5th  of  May  sailed  OQ«the  said  voyage 
and  back  to  New- York,  with  the  said  stores  and  provisions  on 
board,  and  which  were  not  taken  or  intended  as  goods,  wares^ 
and  merchandise,  nor  used  as  such,  but  were  the  armament  or 
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the  said  brig  and  her  stores  and  provisions  for  the  said  voy- 
age, and  not  otherwise. 

That  she  did  not  take  any  plank  on  boa^i* 

That  having  a  permit  to  take  six  cannon  and  their  imple- 
ments^ she  took  on  board  in  the  open  day-time  sixty  cannon 
ba/Zibr  the  same  cannon,  and  as  stores  and  implements  for  the 
same,  a  ptft  of  which  were  still  on  board. 

On  the  filing  of  these  libels  and  claims,  several,  witnesses 
were  examined ;  and  after  a  hearing  of  the  cause,  the  District 
Court  psonoanced  its  sentence  t>f  condemnation,  from  which 
there  is  an  appeal  to  this  Court. 

The  facts  as  well  as  the  law  have  been  much  controverted 
in  this  cause,  and  the  testimony  and  construction  of  the  differ- 
ent atU  of  Congress  been  commented  on  with  great  ability. 

Much  was  said  in  the  course  of  the  argument  by  the  attor- 
ney for  the  defendant,  to  induce  the  Court  to  believe  that  the 
aea  stores  pcoperly  so  called,  and  enumerated  in  the  two  per- 
mits of  the  2§tb  April,  and  12th  May,  1808,  were  more  than 
necessary  for  the  voyage  :  this  fact  does  not  appear  to  be  put 
in  issue  by  the  pleadings,  and  the  Court  might  therefore  de- 
cline giving  any  opinion  on  it.  If  it  were  intended  to  rely  on 
sadi  excess,  probably  it  ought  to  have  been  stated  in  the  libel, 
and  the  particular  exeess  been  pointed  out  This  not  being 
done,  famishes  evidence  that  it  was  not  the  cause  which  led 
to  the  seizure  of  this  property,  and  not  appearing  in  the  libel, 
the  claimant  cannot.be  supposed  to  come  prepared  to  show  that 
&e  sea  stores  were  necessary.  But  the  Court  having  an  opi- 
nion  on  the  point,  has  no  objection  to  express  it. 

The  fiiftt  act  laying  an  embargo  permitted  the  departure  of 
ioreign  vessels  with  their  cargoes  on  board  when  notified  of 
the  act.  Although  nothing  be  said  in  this  act  of  the  provisions 
and  aea  stores  which  might  be  required  for  such  vessel,  it  was 
iSurly  to  be  implied  tliat  every  thing  necessary  to  such  depar- 
ture was  withia  the  purview  of  the  law ;  and  we  find  that  the 
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collector  of  this  port  accordingly,  probably  under  inatroetiens 
from  the  treasury  before  the  passage  of  the  supfdementary 
act;  granted  permits  for  what  he  deemed  neoeasary  proFisions 
and  sea  stores,  which  were  afterwards  allowed  to  be  taken  by 
the  act  which  passed  on  the  9th  of  January,  1808.  The  dls* 
cretion  of  judging  not  only  what' were  provisions, and  sea 
stores,  but  what  were  necessary  for  the  voyage,  could  be  ex- 
ercised by  no  one  so  well  as  by  the  collector  of  the  customs.  By 
him  this  discretion  was  assumed,  and  into  the  carractness  of 
his  decision,  unless  in  the  case  of  collusion  betweenliim  and  the 
merchant,  this  Court  would  very  reluctantly  inquire.  In  this 
case  then,  so  far  as  it  regards  the  articles  in  these  two  p^rmits^ 
this  discretion  has  been  exercised ;  and  the  only  way  in  which 
it  is  attempted  to  deprive  tlie  claimant  of  the  full  benefit  of  it^ 
is  by  an  .allegation  that  the  second  permit  was  obtaised  bjr 
fraud  or  in>position  on  the  collector.  The  Court  does  not 
think  that  this  assertion  is  supported,  or  that  the  true  destina^ 
tion  of  this  vessel  was  concealed,  and,  theirefore,  it  is  uader  no 
necessity  of  deciding  what  would  be  the  efiect  of  such  prac- 
tices on  the  officers  of  the  customs.  The  first  permit,  it  is 
conceded,  was  regularly  obtained  from  the  deputy  eolleetor; 
but  it.  is  said  that  the  collector  would  not  have  granted  the  one 
of  the  7th  of  May,  if  he  had  known  what  his  deputy  bad 
done.  This  may  be  so,  and  yet,  non  aequitur,  that  a  firaud 
was  practised.  There  is  no  proof  that  Mr.  Gillespie^  the 
owner's  agent,  knew  of  the  first  permit,  or  of  the  usage  of 
the  custom  house  for  the  deputy  collector  to  grant  permits,  in 
the  absence  of  his  principal ;  but  su{q>ose  both,  he  had  a  right  to 
apply  for  a  further  supply  of  provisions  and  sea  stores,  even  if 
he  thought  them  extravagant,  so  long  as  tfie  collector  had  an 
opportunity  of  determining  on  the  propriety  of  his  request. 
He  could,  not  imagine  that  the  deputy  collector  would  be  ab* 
sent  from  the  custom  house,  nor  does  it  appear  that  he  wm, 
nor  that  the  other  permit  which  had  been  executed  so  many 
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days  iefiore,  vfwald  not  be  returned^  as  appears  was  the  practice, 
nor  ^t  ibe  principal  would  not  ask  his  deputy,  whether  any 
otber  permit  had  been  granted.  There  was  nothing  impro* 
per  therefore,  in  submitting  the  second  application  to  theeol- 
lecior,  and  if  be  were  remiss,  which  this  Court  does  not  affirm, 
so  liM^a^  oeitber  Mr.  Gillespie  nor  Mr,  Burke  made  use  of 
any  misrepresentations  to  obtain  a  further  supply,  other  than 
that  of  applying  for  it,  the  Court  is  of  opinion  that  the  second 
permit  was  not  fiaudulently  obtained,  and  that  the  claimant 
having  acted  under  it,- die  vessel  is  not  liable  to  forfeiture, 
althoo^thesesupplies  of  proTisions  and  sea  stores  may  appear 
to  have  been  somewhat  extrayagant. 

The  Court  will  now  proceed  to  inquire  how  far  such  jEbr- 
ieiture  may  have  been  incurred,  by  taking  on  board  the  can- 
non, gun-carriages,  an  arm  chest,  thirteen  casks  of  powder, 
six  barrels  of  flour,  and  the  cannon  ball ;  which  are  the  alle-> 
g^ddNiBS  conlaiiied  in  the  different  libels,  and  on  which  only 
the  parties  are  properly  at  issue. 

The  Ukiog  on  board  of  these  articles  with  or  without  a 
pennit,  is  urged  as  a  ground  of  condemnation  on  the  part  of 
the  United  States,  under  the  5th  section  of  the  supplementa- 
ry embargo  law,wliich  passed  the  9th  January,  1808,  which 
subjects  to  forfeiture  every  vessel  of  this  description,  with 
her  cargo,  that  sliall  take  on  board  any  specie,  or  goods, 
wares,  or  merchandise,  othierthan  theprovisions  and  sea  stores 
neiessary  for  the  voyage. 

Whether  goods,  wares,  and  merchandises,  and  cargo,  as 
used  in  this  section,  be  convertible  terms,  or  whether  sea 
stores,  according  to  the  general  and  vulgar  acceptation  of  these 
temots,  do  not  include  guns,  ammunition,  &c.  do  not  appear 
questions  on  which  the  Court  is  called  upon  to  give  an  opinion. 
If  the  public  officer  to  whom  the  execution  and  interpretation 
of  these  laws  in  this  respect  were  necessarily  confided,  have  been 
in  the  hatit  of  considering  articles  when  taken  on  board, 
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either  for  the  consumption  of  the  crew,  or  for  the  armament^ 
equipment,  and  defence  of  a  vessel,  as  comprehended  within 
this  exception  ;  and  if  the  practice  of  merchants  has  conform- 
ed to  this  understanding,  a  Court,  in  case  of  forfeiture  particu- 
lariy,  will  look  very  unwillingly  elsewhere  for 'a  different 
meaning.  The  truth  is,  all  the  articles  which  the  libel  al- 
leges the  Isabella  to  have  had  on  b6ard,  were  goods,  wares, 
or  merchandise ;  but  if  they  were  taken  on  board  under  the  in- 
spection of  the  proper  o£Scer,  and  as  sea  stores,  this  Courts 
where  the  transaction  was  fair  on  both  sides^  would  hesitate 
very  much  before  it  pronounced  that  they  were  not  provi- 
sions and  sea  stores  necessary  for  the  voyage. 

It  being  admitted  by*  the  claim,  that  all  the  articles  except 
the  plank  were  on  board,  it  becomes  important,  under  the 
view  which  the  Court  is  disposed  to  take  of  this  subject,  to 
see  in  what  manner  they  got  there. 

That  there  was  a  permit  for  the  six  cannon  and  their  imple- 
ments, is  a  fact  about  which  there  is  no  dispute.  Mr.  Leay- 
craft,  one  of  the  inspectors  and  a  witness  for  the  United  States, 
proves  it  Taking  his  testimony  in  connexion  with  thM  of 
Messrs.  Gillespie,  Reins,  Marselus,  and  Arthur,  the  Court 
has  no  doubt  that  a  permit  was  also  granted  for  the^ix  barrels 
of  flour.  Mr.  Gillespie  says  expressly  there  were  two  per- 
mits in  the  hands  of  Mr.  Leaycraft  when  the  lighter  was 
loading,  one  for  the  guns  and  their  implements  and  the  arm 
chest,  and  the  other  for  the  flour  and  some  small  stores.  That 
all  these  articles  were  put  into  the  lighter  under  the  immediate 
eye  and  inspection  of  Mr.  Leaycraft  is  abundantly  proved, 
who  must  have  been  too  vigilant  an  officer  not  to  have  seen 
what  was  going  on,  and  too  faithful,  according  to  his  owa 
account,  to  have  consented  to  it  without  the  sanction  of  his^ su- 
periors. Whether  the  guns  were  the  same  which  caibe  in  the 
brig  from  the  West  Indies,  or  whether  any  came  in  her,  has 
b^n  much  agitated.     The  evidence  on  this  point  is  not  satisr^ 
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faetory,  but  were  it  material,  the  Court  would'  require  mndt 
stronger  proof  on  the  part  of  the  United  States  thian  has  been 
gii^ien,  that  she  arrived  without  guns.  Thesuperficial  inapeetion 
made  by  l^orwood,  proves  oiily  that  they  were  not  mounted. 
Tl:iey  mayhaFe  been  in  the  hold,  and  yet  it  might  be  very  diffi- 
cult  for  the  master  after  the  dispersion  of  his  crew  to  prove 
tfae  fact     In  this  state  of  things  the  captain's  claim,  where 
there  is  no  contradictory  evidence  whatever,  deserves  some 
attention.     In  a  doubtful  case  it  must  ever  be  tlie  disposition 
of  a  Court,  if  a  leaning  in  any  case  be  justifiable,  to  lean  against 
a  forfeiture,  and  to  decide  questions  of  fact  accordingly.  Such 
then  being  the  state  of  the  testimony  respecting  this  fact,  the 
Court  thinks  it  a  doty  to  believe  that  when  the  brig  arrived 
she  had  on  board  six  guns  and  an  arm  chest     Whether  she 
took  out  the  same  or  others  of  equal  size,  is  not  materiaL 
There  is  no  evidence  of  any  deception  having  been  practised 
at  the  cu8tom.-house  on  this  subject,  either  as  to  the  number 
or  size  of  the  guns,  other  than  what  may  be  inferred  from 
what  is  said  to  be  contrary  to  its  usage  in  such  cases.     What- 
ever this  usage  may  have  been^  it  is  certain  that  it  was  not  in- 
variable, for  in  this  very  case  there  was  a  departure  from  it, 
according  to  the  relation  of  one  of  the  witnesses  on  the  part 
of  the  United  States. 

The  collector  should  have  required  further  proof  at  the 
time,  if  he  thought  it  necessary,  that  this  vessel  was  tsntitled  to 
take  out  guns.  Not  having  done  so,  the  Court  will  not  easily 
lend  Vis  ear  to  su^estions  of  fraud  and  imposition,  especially 
when  so  (eebly  supported  as  in  this  case,  ^nd  where  they  are 
deduced  rather  from  reference  to  a  general  usage  of  the  cus- 
tom-house  than  from  any  positive  proof  of  undue  practice 
or  misrepresentation.  It  will  .have  already  been  perceived 
•  that  the  Court  does  not  consider  the  taking  of  the  guns,  arm 
chest,  or  cannon  ball  on  board  under  these  circumstances,  a 
cause  of  confiscation. 
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If  Mr.  Gillespie  be  credited,  there  is  as  little  diffieulty 
ftbout  the  powder :  and  here  the  Court  must  depart  froitf  all 
the  rules  by  which  testimony  is  to  be  weighed,  before  it  can 
free  itself  from  the  influence  which  this  testimony  is  entitled 
to.    Without  any  interest  in  the  event  of  this  prosecution — 
placed  in  a  situation  which  afforded  him  an  opportunity  of 
knowing  every  thing  that  was  going  on — under  the  obligations 
of  an  ageAt  to  act  with  more  than  ordinary  circumspection^ 
and  without  any  attempt  to  impeach  bis  character,  how  can 
the  Court  refuse  its  assent  to  his  relation,  if  not  in  conflict 
with  that  of  other  witnesses  of  equal  credit.     It  must  be  con- 
fessed too,  that  his  account  of  this  whole  transaction  is  such 
as  it  is  natural  to  have  supposed  it  to  have  been.    Under  this 
view  of  the  testimony  of  the  witness,  the  Court  feeb  itself 
bound  to  suppose  that  a  regular  permit  was  obtained  for  the 
gun-powder.    It  is  hardly  possible  to  believe  that  a  man  of 
ordinary  prudence  would  have  so  publicly  purchased  and  sent 
thirteen  casks  of  powder  on  board  of  a  vessel  which  had  al- 
ready incurred  86me  suspicion,  and  which  if  discovered,  would 
have  inevitably  occasioned  her  forfeiture.    Independent  then, 
of  his  positive  asseveration  on  this  suligect,  I  should  be  dis- 
posed to  think  that  a  permit  had  been  obtained.    If  one  were 
had,  and  such  is  the  belief  of  the  Colirt,  the  collector  must 
have  considered  Jbh6  powder  as  necessary  sea  stores  for  an  arm- 
ed vessel ;  and  whe^er  he  judged  right  or  wrong,  there  being 
no  mala  fides  on  either  side,  it  is  not  the  business  of  the- 
Court  to  condemn  the  property  of  an  innocent  man  for  the 
error  of  an  officer  iji  whom  the  government  had  vested  a  dis- 
cretion. 

Of  the  plank  it  cannot  be  expected  that  much  will  be  said. 
It  is  not  believed  that  great  reliance  is  placed  on  this  articles 
being  on  board.  The  probability  is,  for  much  credit  is  not  due 
to  the  story  of  the  Silvas,  which  in  this  respect  is  contradictory, 
that  what  plank  might  have  been  on  board  when  the  Isabella 
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proceeded  to  sea,  were  the  remains  of  some  which  had  been 
sent  thither  by  Brown  the  carpenter,  for  the  purpose  of  re* 
pairs,  and  that  the  whole  not  being  used,  she  carried  a  few 
feet  in  small  pieces  with  her,  to  be  used  on  her  passage,  it  be* 
ing  uau^,  as  Mr.  Brown  states,  to  have  some  pieces  of  spare 
phak  on  board  of  veasek  in  case  of  accident  This  Court 
eannot  see  in  the  lett^  or  spirit  of  the  embargo  laws,  any 
thing  which  calls  for  a  condemnation  of  a  yessel  for  taking 
away  the  remnant  of  a  plank  or  two,  which  the  master  may 
baye  purchased  and  paid  for  to  repair  his  vessel  while  in  port, 
but  all  of  which  may  not  have  been  found  to  be  absolutely  ne« 
cessary  for  that  purpose. 

UpOB  the  whole,  a*  every  thing  exc€J|>t  the  trifling  airtI<Je  of 
oat  pfattkyOf  the  part  of  a  plank,  was  put  on  board  under  a 
litettse  from  the  ciiStinn'hoiisci,and  under  the  inspection  or  with 
the  kBowledge  of  its  officers,  9hd  a  clearance  granted  with 
the  oppertunt^  of  a  full  knowledge  of  every  thing  that 
ImH  been  pat  on  boaid ;  aftd  as  the  artieles  thus  permitted  to 
b6  taken,  were,  in  the  judgment  of  the  collector,  necessary 
provisions  and  sea  stores,  And  were  actudly  used  as  such ; 
and  as  there  is  no  evidence  of  fraud  io.tbe  obtaining  6f  the  per- 
mits, or  in  any  part  of  the  transaction,  this  Court  thinks,  that  no 
forfeiture  was  incurred,  and  therefore  decrees  that  the  judgment 
of  the  Disttict  Court  be  ritversed. 

K,  PsHBUBTON  for  the  appellants. 
It*  Sajtvobd,  D.  a.  for  the  respondentsi 
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By  Uie  proTuions  of  the  embargo  lawi ,  a  rewel  licensed  for  the  coaiting  trade 
was  not  required  to  obtain  a  clearance  or  permit  on  departing  from  a  port 
of  the  United  States,  but  a  clearance  was  necessary  onlj  on  her  dteparture 
from  a  district  of  tiie  United  States.  The  bond  required  to  be  gifOB  b^  Tea- 
sels of  this  description  was  the  onlj  security  provided  agalast  their  leaving  n 
port. 

XiOng  Island  Sound  does  not  belong  to  either  Connecticut  or  Njew-Yorki  nor  to 
any  district  of  either  of  those  states.  A  coasting  vesseli  therefore,  sailiiig 
from  the  port  of  New-Tork  into  the  Sound,  although  she  did  not  enter  s  dis- 
trict of  Connecticut,  departed  from  the  district  of  New- York,  and  not  having 
a  clearance,  as  required  by  the  embargo  laws^  was  held  to  be  forfeited. 

LIVINGSTON,  J.  Tbe  Sloop  Elizabeth,  a  vessel  whose 
employment  was  confiaed  to  the  navigation  of  the  river  Hud- 
son, sailed  abont  the  middle  of  Jaly,  1808,  from  the  port  of 
New -York  with  a  cargo  of  190  barrels  of  flour,  witnout  a 
permit  or  license,  and  without  a  manifest  of  her  cargo  having 
been  delivered  to  any  person.  A  few  days  after  she  was  taken 
by  the  Revenue  Cutter  in  Long  Island  sound,  at  the  dis- 
tance of  abont  110  miles  from  the  city  of  New-York.  When 
she  was  first  discovered  by  the  Cutter,  on  the  day  of  her  cap- 
ture, she  was  considerably  nearer  to  the  shore  of  Connecticut 
than  to  that  of  Long  Island. 

On  being  brought  to  the  4iity  of  New-York,  the  Elizabeth 
and  her  cargo  were  libelled  in  the  District  Court  of  this  district, 
and  condemned  for  a  contravention  of  the  act  laying  an  embar- 
go, and  certain  acts  supplementary  thereto. 
,  The  infractions  relied  on,  and  to  which  alone  the  proofi  and 
admissions  apply,  are — 

That  she  departed  from  the  port  of  New- York  without  a 
clearance  or  permit,  and  also  that  she  left  the  district  id  the 
city  of  New- York  without  such  papers. 

It  being  admitted  that  the  Elizabeth  left  the  port  of  New- 
York  widieut  a  permit  or  clearance,  it  becomes  a  question  of 
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law,  how  ikr  sach  eondii ot  i«  a  vessel  of  this  descriptioD,  works 
a  forfeiture  of  herself  4>t  cargo.     This  consequence  is  suppos- 
ed to  be  produced  hy  the  3d  section  of  the  first  supplementary 
act,  whicU  passed  <Ae  9th  of  January,  1808;  and  which  de- 
clares ^'  that  if  any  ship  or  ressel  shall  depart  from  any  port 
of  the  United  States  without  a  clearance  or  permit,  such  ship 
or  fvessely  snd  goods,  &e.,  shall  he  wholly  forfeited.'^     From 
the  very  general  and  comprehensive  phraseology  here  used, 
it  js  4u>iilended  on  behalf  of  the  United  States,  that  the  Court 
«aiu||st  *exeepft  vessels  of  any  description  whatever.      It  is 
very  ^eertaiQ  that  this  section  taken  by  itself,  and  without  re- 
feieDoe  to  •ther  parts  of  this  and  other  acts  made  in  pari  ma^ 
ttriaj  would  include  the  case  of  the  Elizabeth.    But  it  is  the 
duty  of  a  Court,  in  construing  a  written  law,  in  doubtful  cases, 
to  compere  all  its  parts,  in  order  to  discover  the  intention  of 
the  leg^alatnre ;  and  however  broad  some  of  ks  expressions 
™*y  ^  y^  >f  on  such  examination,  it  shall  clearly  appear  that 
they  ane  and  were  intended  to  be  limited  lliy  other  provisions 
<A  the  same  or  ctther  acts  on  the  same  subject,  it  cannot  be 
improper  to  restrain  them  accordingly. 

The  first  embargo  law  having  required  no  security  against 
its  violation  from  any  others  than  registered  or  sea-lettered 
vessels,  those  licensed  for  the  coasting  trade  were  at  liberty 
to  depart  from  any  port  without  bond  being  given  to  reland 
their  cargo  in  the  United  States.  This  omission  was  soon 
perceived,  and  in  the  very  next  month  a  supplementary  act 
was  passed.  By  the  first  section  of  this  act,  in  case  of  a  vessel 
licensed  for  the  coasting  trade,  a  bond  was  to  be  given  in 
double  her  value,  and  tfiat  of  her  cargo,  that  she  should  not 
proceed  io  any  foreign  port,  and  that  theeargo  should  be  re- 
laoded  in  Utie  United  States ;  and  the  second  section  provides, 
that  it  shall  be  sufficient,  in  the  case  of  a  licensed  vessel  whose 
employment  has  uniformly  been  confined  to  rivers,  bays,  and 
sounds,  to  give  bond  in  an  amount  equal  to  three  hundred 
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dollars  for  each  ton.  with  condition  that  such  yessel  shall  not 
be  employed  in  any  foreign  trade  daring  the  term  limited  in 
the  condition  of  the  bond.  Having  thus  confined,  by  very  hea- 
vy penalties,  coasting  vessels,  within  their  legitimate  spheres^ 
the  provisions  of  the  third  section  most  obviously  refer  to  other 
vessels  3  for  it  can  hardly  be  imagined,  that  after  taking  such 
ample  security  from  river  vessels,  it  would  be  thought  necessary 
to  impose  on  all  sloops,  &c.  navigating  the  different  rivers  of 
the  United  States,  the  necessity  of  taking  a  permit  or  clear- 
ance every  time  they  sailed,  for  the  permit  which  might  have 
been  obtained  at  the  time  of  the  vessel's  being  licensed,  would 
not  be  a  compliance  with  the  act.  But  whatever  doubt  might  be 
entertained  on  the  construction  of  this  section,  it  is  much  dimi* 
nished,  if  not  entirely  removed,  by  a  provision  we  find  in  ano- 
f  tber  of  the  supplementary  embargo  laws,  which  passed  the  25ih 

of  April,  1808,  subjecting  to  forfeiture  vessels  of  the  description 
of  the  Elizabeth,  if  they  depart  from  any  district  of  the  United 
States  without  having  previously  obtained  a  clearance.  There  is 
no  way  of  accounting  for  this  act  passed  by  the  same  legisla- 
ture and  at  the  same  session,  than  on  the  supposition  that,  in  their 
opinion,  such  vessels  were,  under  the  same  laws,  liable  to  no 
penalty  whatever  for  leaving  a  port  without  a  clearance ;  for 
if  this  interdiction  already  existed,  and  that  under  the  heavy 
penalty  of  a  forfeiture,  what  use  could  there  be  in  saying,  and 
that  loo  by  way  of  a  further  sanction,  that  she  should  be  toT' 
feited  for  leaving  a  district,  when  departing  only  from  a  port, 
was  already  followed  with  that  consequence  ?  This  then  is 
not  deemed  a  cause  of  forfeiture. 

The  ether  ground  taken  by  the  attorney  for  the  United 
States  is,  that  the  Elizabeth  left  the  district  of  the  city  of 
New- York  without  a  clearance.  Here  the  parties  are  agreed 
as  to  the  law,  but  dispute  the  fact. 

To  show  that  she  had  not  departed  from  the  district  of 
New-York,  the  counsel  for  the  appellants  have  had  recourse 
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to  the  charter  of  the  colony  of  Coanecticttt,  granted  by  Charles 
tho  Seeond :  establiahing  its  southern  boundary  on  the  sea^ 
by  which  was  bo  doubt  intended,  as  is  conceded  by  the  coun- 
sel oC  the  United  States,  the  Long  Island  sound.    By  this 
bouodary  is  not  intended  the  Atlantic  ocean,  but  the  sea  into 
which  the  Naraganset  river  falls,  which  is  Long  Island  sound. 
l^hst  the  sea  here^  spoken  of  is  the  sound,  is  not  disputed  by 
either  party,  although  very  different  conclusions  are  drawn 
{rem  it.     The  appellants  say  that  no  ptxi  of  the  sound  being 
granted  to  Connecticut,  the  whole  necessarily  belongs  to  the 
etate  of  New-York;  and  being  in  no  other  district  of  this  state 
it  most  be  within  that  part  of  it  which  comprises  the  district 
of  New- York ;   that  therefore  the  Elizabeth,  when  taken, 
was  still  within  the  district  from  which  she  sailed,  and  had 
consequently  committed  no  offence  against  any  law. 

The  correctness  of  this  argument  will  now  be  examined. 
Refereoee  having  been  had  to  the  original  charter  of  Con- 
oeetfcu^  to  show  that  the  Sound  was  not  comprehended 
within  it,  if  it  shall  appear,  on  a  like  reference  to  the  grant 
of  Charles  II.  made  to  his  brother  the  Duke  of  York,  that  it 
is  not  contained  within  the  boundaries  of  that  instrument,  it 
will  follow,  upon  the  appellant's  own  premises,  that  it  makes 
no  part  of  the  territory  of  either  of  these  states,  and  of  course 
cannot  be  part  of  the  district  of  the  city  of  New-York.  The 
boundaries  in  this  deed  are  thus  described  :  ''All  that  part  of 
tW  main  land  of  England  beginning  at  a  certain  place  called 
or  kniywn  by  the  name  of  St.  Croix,  Aear  adjoining  to  New 
Scotland  in  America,  and  from  thence  extending  along  the 
sea  coast  unto  a  certain  place  called  Pemaquie  or  Pemaquid, 
and  so  up  the  river  thereof  to  the  furthest  head  of  the  same  as 
it  teodeth  northward ;  and  extending  from  thence  to  the  river 
of  Kimbequin,  and  so  upwards  by  the  shortest  course  to  the 
river  Canada  northwards ;  and  also  all  that  island  or  islands 
commonly  called  by  the  several  name  or  names  of  Matewacks 
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or  Long  Island,  situate  and  being  towards  the  west  of  Cape 
Codj  and  the  narrow  Higansetts,  abutting  upon  the  land  be- 
tween the  two  rivers,  there  called  or  known  by  the  several 
names  of  Connecticut  and  Hudson's  river ;  together  also  with 
the  said  river  called  Hudson's  river,  and  all  the  land  from  the 
west  side  of  Connecticut  river  to  the  east  side  of  Delaware 
bay,  and  also  several  other  islands  and  lands  in  the  said  letters 
patent  mentioned."  There  can  be  but  little  doubt  that  the 
part  of  the  sea  coast^here  described,  is  the  north  side  of  the 
Sound,  and  not  the  western  shore  of  Long  Island,  which 
island  is  afterwards  granted  by  itself,  which  would  have  been 
unnecessary  if  the  bounds  of  the  grant  bad  already  extended 
to  the  Atlantic  ocean,  and  thus  taken  in  the  whole  island. 
According  to  this  understanding  of  the  boundaries,  the  Sound 
itself  did  not  pass  by  this  deed,  notwithstanding  a  general 
grant  of  all  waters,  &c.  .to  the  premises  belonging,  which  can 
only  mean  waters  lying  within  the  bounds  or  limits  thereof. 
If  these  are  so  described  as  to  exclude  the  Sound,  it  cannot  be 
made  to  pass  by  words  which  can  affect  it  no  more  than  any 
tract  of  land  or  piece  of  water  not  within  such  boundaries.  If 
the  Sound  belongs  not  to  the  state  of  New- York,  it  is  very 
unnecessary  to  inquire  to  whom  it  does  belong,  whether  it  be 
a  territorial  sea  appertaining  to  the  United  States,  or  a  part  of 
the  high  seas  and  common  to  all  nations ;  for  if  it  has  never 
been  granted  to  the  state  of  New-York,  and  such  is  the  opinion 
of  the  Court,  it  is  not  easy  to  perceive  how  it  can  be  any  part  of 
the  district  of  the  city  of  New- York.  But  if  it  really  belonged 
and  exclusively  to  the  state  of  New-York,  it  is  not  very  clear 
that  it  has  at  any  time  been  made  part  of  the  district  just 
mentioned,  which  includes  all  such  part  of  the-  coasts,  rivers, 
bays,  and  harbours  of  the  said  state -as  are  not  included  in  other 
districts  thereof.  Now  as  no  part  of  this  description  includes 
a  piece  of  water  like  the  Sound,  the  Court  cannot  say  that  the 
place  where  the  Elizabeth  was  taken,  was  within  the  district 
of  New- York. 
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The  judgment  of  the  Bistrict  Court  must  therefore  be  af- 
firmed with  costs^ 

It  was  stated  by  the  appellant^s  counsel  that  he  considered 

these  acts  as  unconstitutional ;  but  as  this  point  was  not  argued 

by  either  partjr,  this  Court  will  not  take  upon  itself  the  high 

and  delicate  ofBce  of  pronouncing  any  law  of  the  United  States 

unconstitutional,  unless  the  case  were  so  clearly  so  that  it  were 

scarcely  possible  for  any  two  men  to  differ  in  sentiment  on 

the  subject     This  is  so  far  from  being  the  case  with  these 

laws,  that  it  is  in  the  knowledge  of  the  Court,  and  matter  of 

general  notoriety,  that  many  condemnations  have  taken  place 

under  them ;  and  although  this  question  has  been  made  and 

fully  aigued,  in  some  of  the  inferior  tribunals  of  the  United 

States,  yet  the  Supreme  Court,. although  many  cases  hare 

gone  there  on  appeal,  has  never  been  called  on  to  say  that 

they  were  repugnant  to  the  constitution. 

■J 

G.  Oejvfzn  for  the  appellants. 

N,  Sanford,  p.  a.  for  the  respondents. 

AWe^-^de  tiie  case  of  The  Sloop  ActiTe,  post,  and  S.  C.  7  Cranch  Rep.  106. 
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4  i  Hob.  WiLUAM  P.  TAN  N£3S,  DiMrict  lodge. 


Thjb  BRia  William  Obat. 

• 

A  vessel  which  during  the  existence  of  our  embargo  laws,  departed  from  ooe 
port  in  the  United  States  on  a  voyage  to  another,  but  was  obliged  fiom  in«- 
sistible  necessity  to  pat  iaio  a  foreign  port,  and  eeU  her  cargO|  was  not  guilty 
of  a  violation  of  those  laws. 

From  a  fafar  comparison  of  the  diffennt  embargo  acts  wHIi  each  other,  it  may 
be  collected  that  Congress  meant  expressly  to  make  such  an  instance  of  ne- 
cessity an  exception  to  the  penal  operation  of  those  acts. 

Bat  if  Congress  have  neglected  to  provide  for  such  an  exception.  It  is  the  dutj* 
of  the  Courts  to  interpret  those  laws,  as  they  do  all  penal  statutes,  by  consi- 
dering the  exception  as  implied.  Consent  is  essential  to  guiH;  and  the  le- 
gislature is  supposed  to  pass  all  penal  laws  with  the  anderstandlng  that 
Courts  will  not  infliclthe  penalties  ibr  such  violations  as  are  unintentional. 

This  is  not,  therefore,  one  of  those  cases  which  are  referred  for  mitigaftion  t» 
the  Secretary  of  the  Treasury. 

This  was  an  appeal  from  a  sentence  of  condemnation  in  the 
District  Court  of  the  Southern  District  of  New- York. 

The  vessel  was  libelled  on  behalf  of  the  United  States  for  a 
violation  of  the  ''act5  laying  an  embargo  on  all  ships  and  ves- 
sels in  the  ports  and  harbours  of  the  United  States/'  and  of 

a  4  Laws  U  S.  129. 
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die  act  sujiplementary  to  said  act,  and  of  the  act  in  addition  to 
sftid  supplementary  act  The  libel  stated  that  the  William 
Gray  was,  on  the  first  of  January,  1809,  at  Alexandria^Virginia, 
bound  Cor  a  foreign  port,  and  afterwards,  contrary  to  the  pro- 
viaioQS  of  the  two  first  mentioned  acts,  proceeded  from  Alex* 
andr/a  to  Antigua  in  the  West  Indies ;  and  that  certain  goods» 
flares,  and  merchandises  were  exported  in  said  vessel  from  the 
United  States  to  Antigua,  contrary  to  the  provisions  of  the 
last  mentioned  act. 

The  appellanti  George  Crosby,  stated  in  his  claim  as  owner 
of  the  vessel,  that  she  was  at  Alexandria  on  the  30th  of  De- 
cember, but  not  on  the  first  of  January,  and  denied  that  she 
i¥as  bound  for  a  foreign  port,  or  that  she  proceeded  from 
AJexandrla  to  Antigua,  but  that  on  the  contrary  she  proceeded 
to  Martha's  Vineyard.  The  claim  also  denied  that  any  goods 
were  exported  as  alleged  in  the  libel,  except  that  the  William 
Gray,  with  goods  on  board,  was,  while  proceeding  on  her  in- 
tended voyage  from  Alexandria  to  Boston,  Massachusetts, 
driven  by  storms,  tempests,  stress  of  weather,  and  necessity, 
out  of  her  course,  and  forced  to  proceed  to  Antigua,  for  the 
preservation  of  the  vessel  and  cargo,  and  the  lives  of  those  on 
board.  The  claim  further  stated,  that  on  the  arrival  of  the 
William  Gray  at  Antigua,  the  cargo  was  compelled  to  be  sold 
by  order  of  the  government,  against  the  will  of  the  master  and 
those  concerned  in  it 

It  appeared  from  the  testimony  of  the  master,  that  thef  Wil- 
liam Gray  sailed  from  Alexandria  on  the  30th  of  December, 
bound  on  a  voyage  to  Boston,  with  a  cargo  of  flour  consigned 
to  several  different  persons  in  Boston.  That  they  encounter- 
ed -a  severe  storm,  from  which  the  vessel  suffered  very  se- 
riously in  her  spars  and  rigging,  and  the  master,  mate,  and 
two  men  were  frozen  and  otherwise  injured.  On  the  11th  of 
January  they  arrived  at  Martha's  Vineyard,  where  they  re- 
paired their  shattered  sails  and  rigging,  and  were  in  three  days 
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ready  to  proceed  on  their  vo  jage  to  Boston,  but  were  obligetE 
to  wait  until  the  20th  before  they  could  get  a  favourable  wind* 
On  that  day  they  took  a  pilot  for  Boston,  and  made  tail  with 
a  westerly  wind,  in  company  with  several  other  vessels,  and 
had  a  pleasant  passage  over  the  roads.     In  the  evening  they 
were  abreast  the  table  land  of  Cape  Cod,  when  a  violent  gale 
commenced  from  the  northwest,  with  a  heavy  sea ;  the  vessel 
was  kept  close  to  the  wind,  with  the  intentioti  of  beating  into 
Cape  harbour.     In  this  they  were  unsuccessful,  and  from  the 
20tb  to  the  22'd  they  sometimes  tried  to  tie  to  and  sometimes^ 
were  obliged  to  run  before  the  wind.     During  this  period  the 
storm  was  so  violent  that  their  anchors  were  washed  over<> 
board,  the  bowsprit  carried  away,  the  foremast  sprung,  the 
maintopmas^t  lost,  and  the  spars,  sails,  and  rigging  so  shattered 
that  the  vessel  was  described  as  a  wreck.     The  weather  was 
so  cold,  the  sea  continually  washing  over  them,  that  the  men 
were  unable  to  work.     On  the  S3d  the  wind  shifted  to  the 
southward,  and  they  attempted  to  reach  the  land,  but  before 
they  had  gained  half  the  distance  to  land  the  wind  again 
changed  to  the  westward,  and  blew  another  severe  gale,  until 
the  24th,  during  which  period  they  lay  to,  and  the  vessel 
was  greatly  injured,  so  as  to  become,  in  the  words  of  the  wit- 
ness, a  perfect  wreck.     They  were  also  almost  out  of  water 
and  provisions.     In  this  situation  it  was  determined  to  bear 
away  for  the  West  Indies  for  the  safety  of  their  Kves.     On 
the  21st  of  February  they  arrived  at  Antigua,  where  the  mas* 
ter  applied  to  the  governor  for  leave  to  refit  and  proceed  oa 
his  voyage  to  Boston.     This  request  was  refused  by  the  go<- 
vernor,  although  repeated  for  several  days.     The  captain  then 
employed  an  agent  to  sell  the  cargo  ;  and  the  vessel  arrived 
at  New- York  on  her  return  about  the  last  of  April. 

Charles  Ramsdell,  a  witness  on  the  same  side,  corroborated 
the  testimony  of  the  master  throughout.  This  witness  was  a 
farmer,  and  never  had  been  at  sea  before.     He  chartered  the- 
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weaaei  from  Kennebeck  to  Washington  to  take  on  a  cargo  of 
lumber.  The  owner»  if  he  chose,  was  at  liberty  by  their  con- 
tract to  take  ber  after  ber  arrival  at  Washington^  Witness 
put  on  board  an  adventure  for  himself  for  Boston,  and  was  on 
board  the  vessel  4intil  her  arrival  at  New- York.  He  left 
Alexandria,  as  a  passenger^  for  the  purpose  and  with  the  ex  • 
pectation  of  returning  directly  to  Boston.  The  flour  was  pur- 
chased at  04.50  at  Alexandria,  and  sold  for  j^  21.50  at  An- 
tigua. The  vessel  took  only  1060  barrels,  but  was  able  to 
1700- 


1.IVINGST0N,  J.  In  defence  of  the  libel  filed  against 
4his  vessel  for  proceeding  frobi  the  United  States  to  the  island 
•of  Antigua,  contrary  to  the  act  laying  an  embargo,  and  the 
first  act  ID  addition  thereto,  the  claimant  alleges,  that  while 
on  a  voyage  from  Alexandria  to  Boston,  ^e  was  driven  by 
atorms,  tempests,  stress  of  weather,  and  necessity,  out  of  her 
•course,  and  forced  to  proceed  to  that  island  for  her  own  pre- 
servation Mnd  Ihat  of  the  cargOj  and  of  the  lives  of  the  persons 
4m  board. 

Both  the  fact  and  the  legal  consequences  deduced  from  it  by 
the  appellant,  are  denied  by  the  counsel  for  the  United  States. 

In  looking  at  the  testimony,  it  cannot  be  denied  that  there 

is  every  reason  to  believe  that  the  real  destination  of  the 

WUliam  Gray  was  Boston.     Two  witnesses  swear  to  this 

&ct  positively,  and  she  had  actually  arrived  at  Martha's  Vine- 

jrttdA>n  that  voyage.     Why  it  was  not  completed  is  very  nvi- 

AuteLy  accounted  for.     An  attempt  was  made  to  reach  Boston^ 

hut  the  inclemency  of  the  season,  the  frozen  and  mutilated 

i^adkion  of  several  of  the  hands,  and  the  wrecked  state  of  the 

bag,  are  assigned  as  reasons  for  not  being  able  to  effect  this 

jNirpose.     In  this  state  of  things  it  appears  to  have  been  unani- 

mouslj  thought  necessary  for  the  preservation  of  life,  and  on 
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the  advice  of  the  pilot,  to  bear  away  for  the  West  Indies^  it 
being  deemed  impossible  to  return  to  any  port  on  the  conti* 
nent  of  America.  What  the  pilot  advised  to  be  done  is  a 
matter  of  fact,  and  may  be  proved  as  such  by  any  witness* 
Such  advice  or  conduct  on  his  part  cannot  be  classed,  as  has 
been  done,  with  hearsay  testimony.  To  this  body  of  evi- 
dence the  Court  is  desired  to  oppose  its  own  opinion  as  to  the 
practicability  of  arriving  at  some  one  or  other  port  within  the 
United  States.  It  is  certain  that  a  story  may  be  so  rery  impro- 
bable that  although  attested  to  by  more  than  one  credible  wit- 
ness, no  one  would  be  bound  to  believe  -it.  But  this  is  not  of  that 
description,  although  it  does  appear  to  the  Court  somewhat 
extraordinary  that  a  vessel  so  near  the  continent,  and  in  so 
high  a  latitude,  should  not  be  able  to  make  some  part  of  it ; 
yet,  for  aught  it  can  know  to  the  contrary,  vessels  quite  as 
near,  if  not  nearer,  may  have  been  blown  off  in  the  winter 
season,  especially  if  in  a  shattered  order,  to  the  West  Indies* 
It  would,  therefore,  be  unpardonable  in  either  a  jury  or  a 
Court,  merely  because  a  fact  appears  somewhat  improbable^ 
to  disregard  the  evidence  establishing  it,  and  to  decide  in  con- 
formity with  its  own  opinion,  unassisted  by  that  of  profes- 
sional men,  in  the  face  of  all  the  proofs  in  the  cause* 

In  the  judgment  of  this  Court,  then,  the  alleged  necessity  is 
sufficiently  made  out.  Whether  it  takes  the  case  out  of  the 
statute  is  next  to  be  considered.  Were  this  res  ini^;ra  the 
very  able  argument  on  behalf  of  the  United  States  would  be 
entitled  to  the  most  respectful  consideraUon.  It  is  perhaps 
to  be  Tamented  that  judges  ever  permitted  themselves  to  make 
any  exceptions  to  an  act,  which  the  legislature  itself  had  not 
thought  proper  to  incorporate  within  the  body  of  it.  The  la- 
titude which  has  been  assumed  in  this  way  has  very  much 
added  to  the  uncertainty  of  the  written  law  of  the  land,  and 
produced  much  litigation,  which  a  firm  adherence  to  its  letter 
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would  hare  preveated.    But  it  is  too  late  for  speculationa  of 
this  kind.    Their  only  use  can  be  to  make  Courts  careful^ 
and  they  cannot  be  too  much  so,  never  to  depart,  under  the 
idea  of  preventing  a  particular  hardship,  from  the  plain  and 
obvioas  meauiDg  of  the  legislature.    This  restriction,  which 
every  jadge  should  impose  on  himself,  is  not  transcended 
vrhen  in  the  interpretation  of  penal  statutes,  any  principle  is 
applied,  which  is  found  in  every  code  of  laws  divine  or  hu- 
man, and  has  from  time  immemorial  been  ingrafted  into  the 
common  law  of  the  country  from  which  our  jurisprudence  is 
borrowed.   Where  such  rules  or  principles  exist  and  have  inva- 
riably and  on  all  occasions  governed  Courts  in  the  administra- 
tion of  criminal  justice,  they  become  as  much  a  part  of  the 
law,  and  are  as  obligatory  on  a  Court  as  the  statute  which  it 
may  be  called  on  to  expound.    Of  this  kind  is  the  one  of  which 
the  appellants  now  claim  the  benefit ;  that  the  concurrence  of 
tlie  will  in  what  is  done,  where  it  has  a  choice,  is  the  only 
thing  that  renders  a  human  action  culpable,  or  in  other  words, 
tbnt  to  mike  a  complete  oiTence,  there  must  be  both  a  will  and 
an  act    Tliis  axiom,  as  it  may  be  termed,  is  applied  as  well 
to  offences  created  by  statute  as  to  those  which  are  such  at 
common  law.     The  variety  of  cases  in  which  this  absence  of 
will  excuses  those  who  would  otherwise  be  offenders,  have 
been  mentioned  in  the  course  of  the  argument,  and  among 
them  we  find  that  on  which  this  defence  proceeds,  namely,  ^ 
an  act  which  proceeds  from  compulsion  and  inevitable  neces- 
sity.   Whether  the  legislature  might  not  by  apt  words  punish 
an  act  taking  place  under  such  circumstances  is  foreign  from 
the  present  inquiry :  but  where  this  is  not  done  in  terms,  they 
are  supposed  to  know  that  by  the  rules  of  the  common  law, 
it  is  always  considered  as  excepted,  and  therefore  do  not 
make  the  exception  themselves.     The  cases  which  have  been 
produced  by  the  appellant  are  as  strong  and  conclusive  as 
perhaps  were  ever  submitted  to  a  Court  in  support  of  a^y 
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proposition  of  law.  If  this  necessity  which  leaves  no  altema* 
tire  but  the  Fiolation  of  law  to  preserve  life,  be  allowed  as  an 
excuse  for  eommitUng  what  would  otherwise  be  high  treason, 
parricide,  murder,  or  any  other  of  the  higher  crimes,  why- 
should  it  not  render  venial  an  offence  which  is  only  maltt^n 
prolMUufHy  and  the  commission  of  which  is  attended  with  no 
personal  injury  to  another.  The  Court,  therefore,  cannot  but 
yield  to  the  weight  of  so  many  authorities,  especially  too  when 
«very  decision  accords  with  reason,  common  sense,  and  the 
feelings  of  mankind,  which  are  universal  and  indelible. 

But  is  it  so  very  elear  that  the  law  itself  does  not  make  the 
exception?  The  Court  is  inclined  to  think,  that  on  a  fair 
4)omparison  of  the  different  acts  with  each  other,  this  will  be 
found  to  be  done.  The  legislature,  by  some  of  the  provisions 
of  the  enforcing  law,  as  it  is  called,  certainly  appear  to  have 
been  of  the  same  opinion. 

The  Court,  therefore,  thinks  that  the  necessity  which  is 
proved  to  have  existed,  excused  the  party  from  all  guilt,. and 
of  .course  from  the  forfeiture  which  is  sought ;  and  that  none 
having  accrued,  it  is  not  among  those  cases  which  are  referred 
for  mitigation  to  the  Secretary  of  the  Treasury. 

The  sentence  of  the  District  Court  must  accordingly  be 
retsed. 

J.  0.  Hoffman  and  S.  Harris  for  the  appellants^ 
N.  Sanford,  D*  a.  for  the  respondents* 
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The  Ship  Cotton  PlaKteh. 

The  iprooKolgmidoii  of  lain  fAooM  be  tach  at  to  afford  e?erf  penon  who  is  to 
be  efC^cted  hy  them  a  reaionable  opportumty  of  being  as  earlj  aa  poaaible 
acquainted  iritb  fbem. 

As  itregardstmde  laws,  unless  previous  notice  of  them  be  brought  home  to  the  par- 
ty  charged  with  Tio!«ting  their  penal  provisions,  they  are  to  be  considered  as 
beginning  to  c^ierate  in  the  respective  coOecCion  districts  only  from  the  times 
they  are  received  from  the  proper  department  by  the  collector. 

The  Court  in  considering  a  question  of  forfeiture  disregards  a  refusal  of  the 
Secretary  of  the  Treasury  to  remit  the  penalty. 

The  embargo  law  was  passed  the  22d  of  December,  1807.  A  vessel  cleared  out  and 
sailed  from  St  fiiary's,  Georgia,  on  the  16th  of  January,  and  in  the  evening 
die  collector  received  the  information  of  the  passage  of  the  law,  and  gave 
public  notice  of  it.  It  did  not  appear  that  it  was  known  to  the  master  or 
ownera  of  the  vessel  prior  to  her  sailing.  Having  been  seised  for  a  violation 
of  the  law,  the  Court  decreed  her  restoration. 

LIVINGSTON,  J.  The  libel  in  this  c^sc  alleges  that 
the CottoD  Planter,  being  a  ship  of  the'United  States,  proceed- 
ed on  the  I8th  of  January,  1808,  from  St.  Mary's  in  Georgiar, 
to  Antigua  in  the  West  Indies,  contrary  to  the  act,*  laying  an 
embargo  on  all  ships  and  vessels  in  the  ports  and  harbours  of 
the  United  States;  and  that  by  reason  of  the  premises  and  by 
force  of  the  statute  in  such  cases  made  and  provided,  the  said 
ship  with  her  tackle,  &c.  became  forfeited. 

Benjamin  Chase,  who  claims  for  himself  and  Benjamin 
Morris,  as  owners  of  the  said  ship,  states  in  his  answer,  that 
she  ^as  cleared  out  on  the  15th  of  January,  1808,  in  due  form 
of  Jaw  by  the  collector  of  the  port  of  St.  Mary's,  for  a  voyage 
to  Antigaa^  with  a  proper  cargo  for  that  island.  That  the  same 
day  she  proceeded  on  her  said  voyage  and  left  the  territories 
of  the  United  States,  and  having  discharged  the  cargo  she 
took  out,  she  returned  with  another  to  the  port  of  New-York. 
He  further  says  that  when  the  Cotton  Planter  was  cleared  at 
St  Mary's,  and  when  she  sailed  from  thence  for  Antigua, 
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and  when  she  quitted  the  territories  of  the  United  Stales,  on 
that  voyage,  no  law  of  the  United  States  was  known  to  hina^ 
or  to  the  said  Benjamin  Morris,  or  had  been  promulgated  at 
St  Mary's,  whereby  such  clearance  and  voyage  were  prohibit- 
ed, or  the  exportation  of  such  cargo  for  Antigua  rendered  un- 
lawful. 

A  replication  being  filed,  and  proofs  taken,  the  District 
Court,  after  argument,  condemned  the  Cotton  Planter  as  for- 
feited to  the  United  States. 

From  this  decree  an  appeal  was  interposed  to  this  CTiict^ 
on  the  argument  of  which  both  fact  and  law  have  been  greatly 
controverted. 

Did  (he  claimdht  know  of  the  act  laying  an  embargo  which 
passed  the  22d  of  December,  1807  ?  or  of  the  act  supplementary 
thereto,  passed  on  the  9th  of  January,  following,  or  had  these 
laws  been  duly  promulgated  at  St.  Mary's  antecedent  to  the 
clearance  of  the  vessel  from  the  United  States.  ? 

If  he  were  ignorant  of  these  laws,  and  they  had  not  been 
thus  previously  made  known  at  St  Mary's,  is  his  vessel  pra* 
tected  from  forfeiture  ? 

The  Court,  whose  office  it  is  in  cases  of  tills  kind  to  decide 
the  fact  as  well  as  law,  is  of  opinion  that  this  ignorance  in  the 
claimant  was  real  and  not  affected.  But  did  it  entertain 
doubts  on  this  point,  considering  itself  bound  by  the  same 
rules  which  govern  juries  in  penal  cases,  it  would  acquit 
the  owners  of  all  knowledge  of  the  laws  in  question. 

It  is  certain  that  the  collector  of  the  port  of  St.Hary^  did 
not  receive  the  first  embargo  law  until  the  evening  of  the  day 
on  which  the  Cotton  Planter  was  cleared  at  his  office,  nor  un- 
til she  had  sailed  beyond  the  jurisdiction  of  the  United  Stiiles. 
It  is  not  proved  that  a  printed  or  any  other  copy  of  the  act 
had  reached  St  Mary's,  or  been  published,  or  that  the  same 
was  in  any  other  way  known  there.  The  claimant  denies 
such  knowledge  on  oath  :  and  the  mate  declares  that  at  the 
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time  the  messsl  sailed  he  bad  never  heard  of  aoy  act  of  Coii- 
^reii  laying  an  embargo,  and  that  he  does  not  beliere  the 
4fWBcn  had. 

Sevend  witxieasesalsa^rho  reside  in  Port  St  Mary's^  and 
iBvho  have  been  examined  under  a  commission,  testify  that 
tbeyknew  nothing  of  the  act  until  the  collector's  publication 
of  it  m  the  market,  which  was  on  the  16th  of  January,  1608. 

If  then  the  law  was  not  published  at  St  Mary%  and  not 
known  erea  to  the  collector,  why  impute  without  proof  a 
kilPWiedge  of  it  to  the  claimant  ?  Although  rumours  may 
have  reached  St.  Mary's  ct  such  an  act  prior  to  the  15th,  there 
could  be  no  reason  for  the  merchants  there  suspending  their 
ordinary  bosiness  until  the  truth  of  them  could  be  known. 
It  appears,  indeed,  from  his  letter  to  the  Secretary  of  the 
Treanuy,  thai  the  collector  of  that  port  believed,  after  the 
vessel  bad  sailed,  that  the  claimant  knew  of  the  act  when  he 
oibtained  a  ckarance ;  but  all  his  information  being  hearsay^ 
whatever  eradit  tbe  Secretary  of  the  Treasury  mi^t  very 
pfoperiy  be  dtfposed  to  give  to  it,  the  rules  of  evidence  com« 
pel  Uiis  Court  to  pass  it  by  as  no  testimony.  The  persons 
ficom  whom  his  information  was  received,  should  have  been 
examined. 

The  £MSt  then,  on  which  the  defence  rests  being  satisfacto- 
rily estaUished,  it  remains  to  see  what  influence  it  is  to  have 
on  thia  {woseention. 

On  tf^  part  of  the  United  States  it  is  said,  that  ignorance 
is  v^iQiflMft ;  that  every  man  is  bound,  or  at  least  presumed,  to 
lEiiowHBhw ;  that  such  an  inquiry  is  therefore  never  made, 
and  woal^!itolerated,Iead  to  uncertainty  and  introduce  incal* 
coiP^He  misdueis.  That  if  ignorance  be  allowed  as  an  excuse 
in  one  eaae^  it  must  be  in  another ;  by  which  means  the  igno- 
sant  SMmbers  of  a  community,  who  are  as  apt  as  any  to  commit 
ofibnees,  wottM  generally  escape  with  impunity.  That  there 
k  power  in  the  Secretary  of  the  Treasury  to  relieve  in  case 
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of  an  iatentional  violation  of  laws  relative  to  trade,  and  theve- 
fore  the  less  occasion  for  the  interposition  of  the  judiciary; 
that  the  Secretary  has  refused  relief  here,,  because  he  con- 
sidered the  alleged  ignorance  of  the  claimant  a  mere  pre* 
tence. 

The  Court  will  not  dispute  the  correctness  of  any  of  these 
principles^  but  it  is  much  doubted  whether  they  apply  to  this 
case.  We  are  not  inquiring  whether  ignorance  of  a  law  is 
ever  to  be  received  as  an  excuse,  but  at  what  time  an  act  of 
Congress  is  to  be  considered  as  having  the  force  of  a  law  with- 
in a  particular  district.  The  act  under  consideration,  it  is  said, 
is  silent  as  to  the  time  of  its  commencement.  It  neither  fines 
on  any  particular  day,  nor  is  it  declared  in  terms  that  it  shall 
be  in  force  from  and  after  the  passing  thereof.  It  is  unneces- 
sary therefore  to  decide  whether  Congress  has  it  not  in  their 
power  by  express  provisions  for  the  purpose  to  pass  a  law  of 
the  most  penal  nature,  which  shall  go  into  operation  in  every 
part  of  the  United  States  on  the  very  day  on  which  it  receives 
the  President's  sanction.  This  law  has  no  such  provisions  ; 
and  therefore  in  settling  the  time  of  its  commencement,  the 
Court  is  not  required  to  encroach  upon  the  province  of  the  le- 
gislature, or  to  interfere  with  any  of  its  proceedings ;  an  office 
at  all  times  of  high  delicacy,  and  which  no  Court  would  enter 
upon  without  great  reluctance,  and  extreme  circumspection^ 

But  whether  a  law  thus  worded  be  in  force  throughout  tbe> 
United  States  on  the  day  of  its  passage,  or  not  until  after  a  rea* 
sonable  time  for  promulgation  of  it  in  the  different  parts  of  the 
union,  is  a  question  purely  of  judicial  cognizance,  and  maybe 
decided  without  interfering  with  any  other  department  of  go- 
vernment^ and  this  again  resolves  itself  into  the  simple  qiies-> 
tion,  whether  in  a  case  like  this  any  promulgation  is  necessary^ 

A  more  abject  state  of  slavety  cannot  easily  be  conceived^ 
than  that  the  legislature  shouI<l  have  the  power  of  passing^ 
laws  inflicting  the  highest  penalties,  without  taking  any 
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sore  to  make  them  known  to  those  whose  property  or  lives 
may  be  afiected  by  them.  It  is  not  only  necessary,  there- 
ibre,  in  a  country  governed  by  laws,  that  they  be  passed  by 
the  sapreme  or  legislative  power,  but  that  they  be  notified  to 
the  people  wiio  are  expected  to  obey  them.  The  manner  in 
mrbich  this  is  done  may  vary  ;  but  whatever  mode  is  adopted, 
it  aboald  be  such  as  to  afford  a  reasonable  opportunity  to  every 
person  who  is  to  be  afiected  by  them,  of  being  as  early  as 
possible  acquainted  with  them.  **  Whatever  way  is  made  use 
ctf  it  is  incumbent  on  the  promulgators,'^  says  the  learned^ 
commentator  on  the  laws  of  England,  *^  to  do  it  in  the  most 
public  and  perspicuous  manner."  The  Court  will  not  stop  to 
inquire  in  what  manner  the  laws  of  Congress,  relating  to  dif- 
lereot  subjects,  should  be  promulgated,  or  whether  a  mere 
d^foaite  of  them  in  the  proper  o£Bce,  after  a  reasonable  lapse  of 
time,  would  not  amount  to  a  sufficient  notification.  But  as  it 
regards  laws  of  trade,  which  is  the  case  before  it,  rendering 
penal  acts,  although  sanctioned  by  former  laws,  and  done  in 
coiicifrrenee  and  with  the  consent  of  its  own  officers,  the 
Court  thinks  it  cannot  greatly  err  in  saying,  that  such  laws 
should  begin  to  operate  in  the  different  districts  only  from 
the  times  they  are  respectively -received,  from  the  proper  de- 
partment, by  the  collector  of  the  customs,  unless  notice  of 
them  be  brought  home  in  some  other  way  to  the  person  charg- 
ed with  their  violation.  A  proposition  so  reasonable,  and  so 
ooQflonant  to  those  principles  of  justice  and  humanity  which 
are  uachangeable,  requires  only  to  be  stated  to  receive -our 
universal  assent.  That  a  law  which  passes  at  Washington 
should  subject  to  forfeiture  every  vessel  which  sailed  from  the 
United  States  on  the  very  day  of  its  passage  or  the  day  after, 
however  remote  the  port  of  departure,  and  after  a  regular 
clearance  by  the  authorized  agent  of  government,  is  a  doctrine 
leading  to  such  unjust  and  tyrannical  consequences,  that  no- 
thing but  a  course  of  decisions,  whose  meaning  admitted  of 
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no  doubt>  could  induce  thia  Court  to  sanction  it  There  nmy 
be  a  difference  in  name,  but  there  is  none  in  reality,  between  an 
ex  post  facto  law,  which  Congress  cannot  pass,  and  one  wboae 
operation  is  to  be  so  universal  and  instantaneous*  The  positioii 
that  the  law  intends  every  person  to  have  notice  of  what  in 
done  in  parliament,  as  soon  as  it  is  concluded,  because  the 
whole  realm  is  there  represented,  is  too  quaint  to  require  re^ 
futation.  Indeed,  the  same  learned  writer,  who  would  very 
gravely  persuade  us  that  a  merchant  in  Boston,  at  the  distanoe 
of  five  hundred  miles,  must  know  every  law  of  Congress  tbe 
moment  it  is  passed,  merely  because  he  may  have  had  a  voice 
in  the  choice  of  a  few  representatives,  who  may  all  have  voted 
against  it,  as  if  not  saUsfied  with  his  own  reasoning,  and  feel* 
ing,  no  doubt,  the  propriety  of  affording  to  the  subjeet  some 
other  and  better  means  of  information,  tells  us,  that  he  had 
found  upon  examination,  that  not  long  after  the  art  of  print- 
ing found  its  way  into  England,  which  was  between  three 
and  four  hundred  years  ago,  the  practice  had  been  to  puUidt 
acts  of  parliament  in  the  counties,  to  the  end  ^  that  tbe  snbfeets 
might  have  express  notice  thereof,  and  not  be  overtaken  by 
an  intendment  in  law."  For  this  purpose  he  mentions,  that 
at  every  parliament  the  acts  passed  were  transcribed  on  parch*^ , 
ment,  and  by  the  King's  writ,  which  was  either  in  Latin  or- 
French,  directed  to  the  sheriff  of  every  eocnty,  commanding; 
him  to  proclaim  the  same  in  all  phces  throughout  his  wJiole 
hailiwick  when  he  should  think  most  fit,  and  see  fbat  they 
were  firmly  observed  and  kept  Now  this  praetioe,  wfaid^ 
we  have  on  such  high  authority,  together  with  the  forms  of 
the  writs  which  were  used,  is  conndered  as  furnishing  belter 
evidence  of  the  ancient  common  law  of  England  than  any  of 
the  modem  decisions  which  have  been  referred  to;  and  al- 
though it  is  no  reason  for  insisting  on  a  similar  mode  of  pro- 
mulgating  acts  of  Congress  by  proclamation,  it  is  abondantfy^ 
sufficient,  were  any  authority  necessaryi  to  diow  tiiat  in 
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way  or  other  some  notificatioa  must  take  plaee  pveyious  to 
their  operation.   And  if  such  promulgation  be  at  all  neoetsarj, 
it  is  aa  clear  that  one  made  at  one  port  is  not  enough  to  bind 
tiie  citizens  at  another^  unless  after  a  lapse  of  time  at  least 
sufficient  to  convey  the  intelligenee  thither.    Bttt  whatefer 
mode  may  be  best  suited  to  other  laws,  the  practide  of  our 
goyeromeot  has  not  left  us  in  the  dark  as  to  the  manner  in 
which  laws  of  this  nature  should  be  promulgated.    It  has  been 
its  invariable  practice,  if  my  information  be  correct^  to  trans- 
mit them  to  the  different  eoUectors,  with  or  without  instmo" 
tiona  from  the  Treasury  department,  as  to  the  manner  of  thw 
execution.    When  the  inquiry  then  is  thus  limited  to  the 
time  of  its  reception  by  a  particular  collector,  none  of  that 
uncertainty  will  follow,  which  is  so  much  deprecated  by  the 
District  Attorney.    From  that  time,  and  not  till  then,  should 
the  rule  of  ignorantia  legis  neminem  excusat  be  enforced  ; 
and  sttch,  if  this  Court  be  not  greatly  mistaken,  is  the  meaning 
of  it ;  not  that  a  perty  shall  softr,  notwithstanding  his  igno- 
rance of  a  law  with  which  he  had  no  means  of  beoomiog  ac- 
quainted, or  which  it  was  impossible  tor  him  to  know ;  bat 
tiiat  when  this  opportunity  has  once  been  afforded,  the  law 
properly  presumes  that  every  person  knows  or  may  know 
it^  and  therefore  shuts  its  ears  against  every  allegation  to  the 
contrary.     It  must  have  been  with  the  same  understanding  of 
this  rule,  that  Mr.  Justice  Bhckstone  remarks,  that  *^  all  laws 
efaoidd  be  made  to  commence  in  /uturOy  and  be  notified  be- 
ibra  their  commencement,  which  is  implied  in  the  term  pre* 
aeribed;  but  when  this  rule  is  in  the  usual  manner  notiiied, 
or  prescribed,  it  is  then  the  subject's  business  to  be  thoroughly 
aopainted  ttetewith ;    lor  if  ignorance  of  what  he  might 
know  were  adnitted  as  a  legitimate  excuse,  laws  would  be  of 
no  efiect^  but  might  always  be  duded  with  impunity.'^    To 
the  rule  thus  modified  no  objection  lies.    But  to  give  it  the 
which  the  respondents  put  upon  it,  would  interfere  with 
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another  maxim  at  least  as  ancient  and  more  self-eWdent— 
which  is^  that  the  law  never  compels  a  man  to  do  an  impos- 
sibility— lex  neminem  coget  ad  impossibilia.  No  man  in 
England  is  bound  to  observe  an  act  of  Parliament  impossible 
to  be  performed.  Why  then  should  he  be  compelled  here 
to  as  great  an  impossibility!  that  of  conforming  his  conduct 
to  a  rule  which  he  had  no  opportunity  of  being  acquainted 
with?       ^ 

It  has  thus  far  been  supposed,  that  the  act-  laying  an  era-* 
bai^o  contains  no  provision  as  to  the  time  of  its  commence- 
ment,  and  the  argument  at  the  bar  proceeded  on  that  ground  -, 
but  it  is  not  very  clear  that  it  is  altogether  silent  in  this  re- 
spect. With  regard  to  foreign  vessels,  it  is  provided,  that 
they  may  depart  with  the  cargo  which  they  have  on  board 
when  notified  of  the  act  This  not  only  determines  its  com- 
mencement as  to  foreign  vessels,  but  by  implication  at  least 
,  as  to  our  own  also.  It  is  equivalent  to  spying,  that  no  vessel  of 
the  United  States,  although  cleared,  should  be  permitted  to 
depart  after  being  notified  of  the  act.  The  President  also  is 
authorized  to  give  such  instructions  to  the  officers  of  the  re- 
venue as  shall  appear  best  adapted  for  carrying  the  act  into  ef- 
fect ;  thereby  again  implying  that  it  was  to  have  no  force  in  the 
dififerent  districts  until  promulgated  at  the  custom  houses.  A 
great  many  vessels  must  have  sailed  from  the  United  States 
after  the  passing  of  this  law,  and  previous  to  its  being  receiv- 
ed by  the  difierent  collectors,  but  no  mention  has  been  made 
of  the  seizure  or  condemnation  of  any  such  vessel.  Nor  is 
there  any  doubt  that  the  Secretary  of  the  Treasury  would 
have  remitted  the  forfeitures,  if  any  had  accrued,  if  he  had 
been  satisfied  of  the  bona  fides  of  the  transaction.  As  the 
decision  of  that  gentleman  has  been  incorporated  with  the 
proceedings  in  this  cause,  and  has  in  some  way  Or  other 
come  up  with  the  appeal,  it  may  be  thought  by  some  that 
this  Court  thinks  itself  competent  to  reverse  what  he  has  done. 
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The  Court  disclaims  any  such  right.  It  is  not  now  examine 
in^  or  revising  what  h^  has  done^  but  whether  a  forfeiture 
has  been  incurred  -,  not  whether  the  penalty  should  be  remit- 
ted, but  whether  it  ever  attached.  If  the  penalty  were  in- 
curred, it  woulfl  have  nothing  to  do  but  to  say  so,  and  leave 
it  to  the  department  to  which  the  law  has  assigned  it  to  de- 
termine on  its  remission.(^). 

Upon  the  whole,  as  the  act  laying  an  embargo  contains  no 
express  provision  as  to  the  time  of  its  commencement,  and  as 
it  appears  that  the  law  was  n6t  received  or  promulgated  at  the 
costom-house  at  St  Mary's,  nor  in  any  other  way  made  known 
to  the  inhabitants  of  that  port,  or  to  the  claimant  himself,  be- 
fore the  clearance  and  sailing  of  the  Cotton  Planter,  this  Court 
is  of  opinion  that  no  forfeiture  has  accrued,  and  that  therefore 
the  judgment  of  the  District  Court  must  be  reversed. 

Idu  Hamsoit,  J.  0.  Hoffman,  and  B.  Robinsok^  for  the 

appellants. 
N.  Saittobi},  D.  a,  for  the  respondents. 

(1)  After  the  condemnation  of  the  Cotton  Planter  in  tbe  DisUict  Court, 
the  claimant,  agreeably  to  tbe  act  of  March  3,  1797,  (4  vol.  Laws  U.  S.  586.) 
presented  hii  petition  to  that  Conrt  in  order  to  obtain  a  remission  of  the  pe- 
ttMhy  hy  the  Secretary  of  the  Treasury .  A  statement  of  facto,  with  an  expres- 
sion of  the  faToarable  opinion  of  the  Court,  was  transmitted  to  the  Secretary 
of  the  Treasury ,  (Mr.  Gallatin)  who  refused  to  remit  the  penalty.  All  the  pa- 
pen  relating  to  this  proceeding  were  sent  up  to  tbe  Circuit  Court  as  a  part  of 
ihitrtMcript. 
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The  rule  that  penal  statute!  are  to  be  cmistmed  strietly,  meaiie  that  they  ougiit 
not  to  be  extended  by  their  spirit  or  eqaiiy  to  other  ofeneet  than  thoee  wUeb 
are  clearly  described  and  provided  for.  But  Courts  Jire  not  prcrented  hf 
this  rule  from  inquiring  into  the  intention  of  the  kgislatnre. 

Where  there  is  such  an  ambiguity  in  a  penal  statotei  as  to  leave  reasonable 
doubts  of  its  meaning,  it  is  the  duty  of  a  Court  not  to  inflict  the  penalty. 

Itelaiigaageof  the  2d  section  of  the  enribargolawof  the  2Sth  of  AprH^lSOe, 
is  so  looee  that  it  is  impossible  to  determine  whether  any  offence  and  forftH^Ba 
were  intended  to  be  created.  At  any  rate  the  reference  as  to  the  penalty  %^ 
the  collection  law  is  not  to  the  60th  section  of  that  law  which  provides  agauist 
unloading  goods  in  the  night. 

LIVINGSTON,  J.    Althoitok  the  libel  in  this  ease  eon- 
tains  a  rariety  of  articles,  it  is  agreed  that  if  any  yiohtion  9€ 
law  have  been  committed,  it  consists  in  lading  of  certain  mer- 
chandise, of  the  value  of  more  than  four  hundred  dollars,  oq 
board  of  the  schooner  Enterprise  in  the  ni^t,  without  a  li^ 
cense  or  permit  from  the  collector  and  naval  offiiyr,  and  with* 
out  the  inspection  of  any  officer  of  the  revenue.     This  alle* 
gation  being  fully  proved,  it  only  remains  to  decide  whether 
this  act  worked  a  forfeiture  of  vessel  ^nd  cargo.     The  kw^ 
which  is  supposed  to  attach  these  consequences  to  conduct  of 
this  kind,  is  the  supplementary  embargo  act  which  passed  the 
d5th  of  April,  1808.     Of  this  law,  reliance  is  placed  on  the 
second  section,  which  declares — ^'That  during  the  continu- 
^^  ance  of  the  act  laying  an  embargo,  no  ship  or  vessel  of  the 
''  character  of  the  Enterprise  shall  receive  a  clearance,  unless 
^^  the  lading  shall  be  made  under  the  inspection  erf*  the  proper  re- 
'^  venue  officers,  subject  to  the  same  restrictions,  reguktions, 
'^penalties,  and  forfeitures,  as  are  provided  by  law  for  the  in- 
^<  spection  of  merchandise  imported  into  the  United  States^ 
^'  upon  which  duties  are  imposed,  any  law  to*  the  contrary 
^'  notwithstanding.'' 

This  section,  it  is  conceived,  implicates  a  vessel  loaded  in 
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this  momer^  and  its  cargo^  in  the.  same  penalties  which  are 
iineaed  by  the  50th  section  of  the  collection  law  on  the  land- 
llig  of  goods  im^Tted  contrary  to  its  directions ;  which  are, 
^'  tiha^  na  goods  \irou^bt  from  a  foreign  port  shall  be  unladen 
\»at  in  open  day^  between  the  rising  and  setting  of  the  sun> 
execpt  by  special  license  from  the  collector  and  naval  officer 
of  the  port>  nor  at  any  time  without  their  permit."  The  pe- 
saltiea  for  an  infraction  of  either  of  these  directions  are^  a  for** 
fehnreby  the  maeter,  and  every  other  person  knowingly  con- 
cerned^ or  aiding  therein^  of  the  sum  of  four  hundred  dollars ; 
a  disdoiiitj  from  holding  any  office  of  trust  or  profit  under 
the  United  States^  for  a  term  not  exceeding  seven  years>  with 
an  advertisement  of  their  names  by  the  collector  in  one  of  the 
paUie  newspcpers.  The  gooda  so  landedare  also  declared  to 
be  ibcfettedy  in  which  fate  the  vessel  is  likewise  involved,  if 
thoir  valtfe  a&  the  port  where  landed,  shall  amount  to  four  hun« 
dred  dollars. 

On  the  aigument  much  aid  was  attempted  to  be  derived  by 
fffib  pmrty  &OBX  the.  rules  which  have  been  applied  to  the  con- 
stmttbm  of  penal  statutes,  add  although  the  Counsel  difiered 
rieaily  in  their  onderstanding  of  these  rules,  the  common  law 
has  BOt  left  us  in  the  dark  on  this  subject.     The  act,  and  par- 
tieidtfiy  that  part  of  it  under  which  a  forfeiture  is  claimed,  is 
]iurf^y  penal,  and  must  therefore  be  construed  as  such  laws  al- 
mys  have  been  and  ever  should  be.    But  while  it  is  said  that 
pnal  etalules  are  to  receive  a  strict  construction,  nothing 
Bune  is  meant  than  that  they  shall  not,  by  what  may  be 
thoQ^  their  spirit  or  equity,  be  extended  to  offences  ptbfer 
than  those  which  are  specially  and  clearly  described  and  pro- 
vided for.    A  Court  is  not,  therefore,  as  the  appellant  sup- 
poses;, preeloded  from  inquiring  into  the  intention  of  the  le- 
giflhtiire.    However  olearly  a  law  be  expressed,  this  must 
ever,  more  or  Jess,  be  a  matter  of  inquiry.    A  Court  is  not 
however  permitted  to  arrive  at  this  intention  by  mere  conjee- 
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ture^  but  it  is  to  collect  it  from  the  object  \Thicfa  the 
fure  had  in  view  and  the  expressions  used^  which  diould  be 
competent  and  proper  to  ap^ize  the  community  at  large  of  the 
rule  which  it  is  intended  to  prescribe  for  their  government. 
For  afthough  ignorance  of  the  existence  of  a  law  be  no  ex- 
cuse for  its  violation,  yet  if  this^  ignorance  be  the  consequence 
of  an  ambiguous  or  obscure  phraseology,  some  indulgence  is 
due  to  it.     It  should  be  a  principle  of  every  criminal  code, 
and  certainly  belongs  to  ours,  that  no  person  be  adjudged 
guilty  of  an  offence  unless  it  be  created  and  promulgated  in 
terms  which  leave  no  reasonable  doubt  of  their  meaning.    If 
it  be  the  duty  of  a  jury  to  acquit  where  such  doubts  exist  con- 
cerning a  fact,  it  is  equally  incumbent  on  a  Judge  not  to  apply 
the  law  to  a  case  where  he  labours  under  the  same  uncertain^ 
ty  as  to  the  meaning  of  the  legislature.     If  this  be  involved* 
in  considerable  difficulty  from  the  use  of  language  not  perfectly 
intelligible,  unusual  circumspection  becomes  necessary— espe-' 
dally  if  the  consequences  be  sd  penal  as  scarcely  to  admit  af 
aggravation.     When  the  sense  of  a  penal  statute  is  obvious^ 
consequences  are  to  be  disregarded ;  but  if  doubtful,  they  are 
to  have  their  weight  in  its  interpretation.     It  will  at  once  be^ 
conceded  that  no  man  should  be  stripped  of  a  very  valuable 
property,  perhaps  of  his  all, — be  disfranchised,  and  oonsign- 
ed  to  public  ignominy  and  reproach,  unless  it  be  very  dear 
that  such  high  penalties  have  been  annexed  by  law  to  the  act 
which  he  has  committed.     If  these  principles  be  correct,  as 
they  are  deemed  to  be,  a  Court  has  no  option  where  any  con- 
siderable  ambiguity  arises  on  a  penal  statute,  but  is  bound  to 
decide  in  favour  of  the  party  accused.     '^  It  is  more  conso- 
nant to  the  principle  of  liberty,''  says  an  eminent  English 
judge,  ^<  that  a  Court  should  acquit  when  the  legislature  in- 
tended to  punish,  than  that  it  should  punish,  when  it  was  in- 
tended to  discharge  with  impunity/'     Some  of  these  prind- 
pies  have  been  overlooked  altogether,  or  but  little  attended  ta 
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in  the  argnmeiit  of  the  cause.  They  are,  therefore,  now 
brought  into  yiew,  and  will  govern  the  Court  in  deciding  or 
the  present  appeal. 

The  attention  of  the  Court  has  been  called  to  a  history  of 
the  progress  of  the  several  laws  relating  to  the  embargo,  and 
to  the  mischiefs  which  were  unprovided  for,  at  the  time  of  the 
of  the  one  under  consideration,  in  order  to  show  what 
:  intended  by  the  legislature.  Almost  eyery  possible  evasion, 
it  is  sfttd,  had  been  previously  guarded  against  by  adequate 
sanctions,  except  thatof  loading  clandestinely  or  by  night,  and 
then  watching  an  oppoi*tunity  of  going  to  sea  without  a  clears 
enee,  or  givuig  bonds-— which  was  the  evil  to  which  it  was  in*' 
tended  to  apply  a  remedy.  Be  it  so.  This  may  have  been 
in  the  contemplation  of  Congress,  but  we  are  not  bound  to 
conclude  that  th6y  have  done  what  was  intended,  unless  fit 
words  be  used  for  the  purpose. 

In  elLamining  the  act,  the  first  di£Bculty  which  occurs,  is  that 

no  words  of  prohihition  are  to  be  found  in  this  section.  There 

is  DO  interdiction  to  load  at  any  time,  nor  without  the  intervene 

tion  of  the  revenue  officers.      Penal  laws  generally  first  pre^ 

acribe  what  shall  or  shall  not  be  done,  and  then  declare  the  for^ 

feiture.      This  course  is  pursued  in  all  the  other  offences 

ciealed  by  this  statute,,  and  very  generally  by  all  the  other 

penal  laws  of  the  United  States.     The  Court  will  not  say  that 

an  oflence  can  be  created  in  no  other  way,  but  when  we  per* 

ecive  such  a  departure  from  one  almost  universal,  and  from 

other  parts  of  the  same  law,  it  suggests  strong  doubts  whe* 

ther  the  legislature  intended  to  prevent  in  any  other  way  than 

by  the  withholding  of  a  clearance  what  it  'is  supposed  they 

had  so  much  at  heart.     The  word  subject^  it  is  presumed, 

supplies  this  deficiency,  and  is  sufficient  to  inflict  a  penalty* 

This  may  be  the  ease  when  it  foilows^a  prohibition  not  to  do  a 

particular  act  If  it  had  been  declared  that  no  vessel  should  be 

loaded  but  in  a  certain  way,  subject  to  certain  consequences^ 
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such  form  of  expression  might  be  liable  to  no  objection.  But 
the  embarrassment  is,  what  meaning  to  assign  to  this  word^ 
as  it  is  here  used.  Is  the  inspection  to  be  made  subject  to 
certain  regulations,  penaltiesi  and  forfeitures,  to  entitle  the  ves- 
sel to  a  clearance  ?  Or  are  vessel  and  cargo  rendered  liable  to 
confiscation  if  these  ceremonies  be  omitted  ?  But  of  what 
use  then,  it  is  asked,  are  the  terms  penalties  aod  forfeitores  ? 
Or  are  they  to  be  rejected  as  surplusage?  If  no  sense  can  be. 
discovered  for  them,  as  they  are  here  introduced,  the  Court 
had  better  pass  them  by  as  unintelligible  and  useless,  than  to  put 
on  them,  at  great  uncertainty,  a  very  harsh  aignification,itod 
one  which  the  legislature  may  nev^r  have  designed.  The 
Court  is  not  without  its  doubts  whether  it  was  meant  to  punisfai 
the  mere  act  of  loading  secretly,  in  any  other  way  than  by 
the  denial  of  a  clearance — and  to  this  consequence  these 
words  may  have  been  intended  to  have  reference*  This 
doubt  which  is  produced  by  the  unusual  and  not,  very  lumin- 
,  ous  phraseology  of  this  section,  is  greatly  increased  by  a  con* 
sideration  of  ^e  very  heavy  and  disproportionate  punishment, 
which  will  follow,  if  the  construction  of  the  respondents  be 
correct  This  section,  whatever  was  intended  by  it,  seems  to 
tH>ntain  nothing  more  than  a  direction  to  the  custom-^house 
officers  not  to  grant  clearances  in  particular  cases ;  w^idi  un- 
derstanding of  it  derives  some  support  from. the  expression 
of  '^any  law  to  the  contrary  notwithstanding;'' which  not 
only  closes  the  whole  sentence,  but  most.obviously  reSmy  and 
exclusively,  to  prior  laws  respecting  clearances,  and  which  per- 
mitted the  granting  of  them  to  vessels,  although  laden  in  the 
night  and  in  the  absence  of  a  revenue  officer.  U  b  more 
reasonable  to  believe  that  the  refusal  of  a  clearance  was  to  be 
the  only  eonsequence  of  loading  in  this  way,  than  to  suppose 
the  legislature  so  inconsiderate  as  to  punish  a  bare  intention  to. 
^late  these  laws,  if  a  mere  loading  in  this  way  be  evidence, 
of  such  intention  and  which  might  be  abiodoned,  with  so 
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much  more  severity  than  an  actual  and  open  infraction  of  tbeni 
by  aailias  with  a  valuable  vessel  and  cargo  to  a  foreign  port. 
The  Court  is  not  disposed  to  impute  to  any  public  body  so 
greet  aa  inconaistency,  noless  manifested  in  a  way  to  leave  no 
^ubfcof  its  beings  cliaigeable  on  them. 

But  if  it  were  designed  to  prohibit  tho  act  in  question  un*> 

dcr  eertasn  penalties,  another  and  greater  difficulty  occurs, 

and  that  is  to  ascertain  what  these  penalties  are.    They  are  to 

be  the  same  in  the  language  of  the  act,  as  are  provided  bylaw 

ibr  tiM  inflection  of  merchandise  imported  into  the  United 

States  upon  which  duties  are  imposed.    That  penalties  may 

be  fixed  by  a  reference  to  those  which  have  abready  been  es- 

taUished  &r  other  offences,  is  not  disputed.     The  question 

here  is,  whether  the  designation  be  so  certain  as  to  enable  the 

-Court  to  dboover  what  penalties  were  intended  to  be  embraced 

by  it  ? — -Before  effect  be  given  to  this  part  of  the  law,  it  must 

\e  asc^rtsined  what  penalties  are  provided  by  la#  *^  for  the 

inspeetion  of  goods  brought  into  the  United  States.''    To  aid 

us  in  tiiisreaeeteb,  the  Court  is  referred  to  the  50th  section  of 

tbe  act  to  s^uiaie  the  collection  of  duties.    It  was  natural  to 

eaqieet,  therefore,  that  some  provision  would  be  here  found 

rdalingio  such  inspection,  but  instead  of  this,  it  contains  only 

a  jvgttlattoa  as  to  the  time  and  manner  of  landing  goods,  and 

the  penalties  for  landing  them  in  any  other  way.    The  word 

inspection  is  not  found  in  the  whole  section.    Before,  there* 

fioie,  it  can  be  said  that  these  are  those  to  which  the  appellant 

is  beeome  subject,  the  Court  must  be  satisfied  that  landing  and 

inspection  are  convertible  terms,  which  they  are  not  pretended 

to  be*    ^ooda  may  be  inspected  and  yet  never  landed— or 

they  may  beknded  without  any  previous  inspection,  and  not 

forfuted.     To  obviate  this  difficulty^  the  Court  is  desired  to 

bear  in  snind  that  the  term  inspection  has  two  significations — 

thatit-meaos  the  particular  inspection  or  examination  which 

ccKtain  articles,  aach  as  spirits,  wine^  and  teas  undergo— -and 
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also^  that  general  superintendence  and  care  which  take  place 
on  the  part  of  the  revenue  officers  on  the  arriTal  of  every  ves^ 
sel  witii  a  cargo  in  the  United  States.  If  it  be  used  in 
these  difierent  senses,  how  is  the  Court  to  ascertain  in  which 
it  is  to  be  taken  here  ?  If  in  the  first  sense,  which  is  its  most  usual 
and  appropriate  signification,  then  other  sections  of  the  col- 
lection law  must  be  those  which  are  referred  to,  where 
the  penalties  for  neglect  of  inspection,  or  rather  for  landing 
without  such  inspection,  are  very  difierent  from  those  pre* 
scribed  by  the  50th  section  for  landing  in  the  night,  or  with- 
out a  permit.  If  the  latter  sense  be  adopted,  in  order  to  give 
efiect  to  a  penal  statute,  of  such  doubtful  import,  it  is  not  seen 
how  it  will  bring  home  to  the  appellant  the  penalties  of-  this 
section,  which  is  relied  on,  one  o£fence  against  which  is  the 
landing,  even  with  an  ordinary  permit  in  the  nighttime,  which 
if  done  under  the  inspection  and  view  of  every  officer  of  the 
customs,  wDuld  not  save  the  property  from  confiscation.  It  is 
certain  that  this  section  is  silent  as  to  any  kind  of  inspection,  and 
that  a  forfeiture  might  accrue  under  it,  although  every  species 
of  inspection  mentioned  in  the  collection  law  had  been  per^ 
formed.  It  is  the  want  of  a  special  or  common  permit,  as  the 
case  may  be,  not  the  want  of  inspection,  which  makes  the  land- 
ing an  ofience.  The  Court,  therefore,  cannot,  without  great  ha- 
zard of  mistake,  select  from  a  law  of  great  length,  containing 
no  less  than  one  hundred  and  twelve  sections,and  a  very  great 
variety  of  provisions  and  penalties,  any  particular  part,  where 
the  reference  is  so  uncertain,  and  apply  it  to  the  case  of  the 
appellant. 

It  is  said  that  more  prosecutions  are  depending  for  forfeit- 
ures under  this  clause  of  the  law,  than  for  any  other  violations 
of  the  embargo  laws.  This,  while  H  is  an  incentive  to  greater 
caution,  furnishes  some  proof  that  the  law  has  not  generally 
been  understood  in  the  sense  now  put  upon  it.  For  certainly 
these  laws  might  have  been  broken  at  much  less  hazard^  and 
with  greater  prospect  of  impunity. 
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It  was  dso  mentioned  that  in  several  of  the  districts  tiie  law 
had  received  this  interpretatioD.  '  Without  a  full  report  of 
these  decisions,  it  is  impossible  to  say  on  what  grounds  the 
Coarts  pToceeded— -or  where  these  appear  on  the  record,  the 
sentence  may  have  passed  stib  silentioj  or  by  default. 

In  the  case  of  the  William  and  Samuel  from  tHe  District 
Court  of  Pennsylvania,  it  is  admitted  there  was  no  argument 
en  this  point ;  so  tiiat  this  sentence  can  afford  no  evidence  of 
the  opinion  of  the  learned  Judge  who  presides  there ;  whose 
decisions  are  in  such  general  and  high  estimation,  and  will  al- 
ways TOc^ve  the  most  respectful  consideration  from  this  Court. 

XTpon  the  whole,  it  is  so  doubtful  whether  any  offence  were 
created  by  this  section  of  the  act  of  the  25th  of  AprU,  1806 ; 
and  stiJ]  more  so,  what  are  the  penalties  for  its  commission, 
if  any  were  created,  that  the  Court  cannot  persuade  itself 
there  is  ground  for  this  prosecution. 

The  sentence  of  the  District  Court  must  therefore  be  re« 
versed. 

6.  GxarmN  for  the  appellants. 

N.  Sasvorj},  D.  a.  for  the  respondents. 

J^oU'-^Stt  iht  case  of  The  Paulina,  7  Cranch,  62,  where  the  same  point  wat 
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TheJariidiciioB  of  the  District  CourU  derived  from  tbftt  dmiso  is  Um  jodicia- 
rj  Mt  dcdariog  that  thej  ih«U  have  **  esdusive  original  cognisaaoe  of  all 
dril  eauses  of  admiralty  and  maritime  jurisdiction,  inclading  all  ieixurea 
under  laws  of  impost,  naTigation,  or  trade  of  the  United  States,  where 
the  seismrei  are  made  on  waters  which  are  narigaUe  ftvm  the  sea  bf  tcs- 
tfels  of  ten  or  more  tons  harthcn,  within  their  respectire  districts ',  and  oC 
all  saixuref  on  land  or  other  waters  than  as  aforesaid  made,  and  of  all  suita 
for  penalties  and  forfeitures  incurred  under  the  laws  of  the  United  States,*' 
dhes  not  extend  to  cased  of  libel  for  seizures  miade  in  another  il^strict  fhno 
tbatt where  the  proceedmgs  are  instituted.  But  the  I>istikt  Court  of  the 
district  where  the  seUrare  is  made,  has  ezchisiTe  jurisdiction. 

This  was  an  appeal  from  a  sentence  of  condemnation  in 
the  District  Court  of  the  Southern  District  of  New-Tork. 

The  iii>el  st^ktekl  that  Stephen  Decatur,  cbmmander  of  the 
frigate  Chesapeake,  on  the  13th  day  of  August,  1808,  seiaetf 
the  brig  Little  Ann  and  cargo  on  the  high  seas  as  forfeited 
to  the  United  States.  That  on  the  11th  of  August,  while 
the  Little  Ann  was  lying  at  Bristol,  Rhode  Island,  and 
bound  for  a  foreign  port,  her  cargo  was  laden  on  board  ior 
the  night,  without  any  license  or  permit,  and  without  inspec- 
tion, and  was  afterwards  exported  from  the  United  States  ta' 
the  high  seas  against  the  act  laying  an  embargo  and  the  sup- 
plementary and  additional  acts. 

William  D^'Wolf  and  Henry  D'Wolf,  the  claimants,  plead, 
that  they  were  eitizen^^  of  the  state  of  Rhode  Island,  and  owned 
the  said  vessel  and  cargo  at  the  time  of  her  seizure,  and  that 
she  was  seized 'within  ten*  miles  of  the  shore  of  Point  Judith  j 
within  the  jurisdiction  of  the  District  Court  for  the  district 
of  Rhode  Island  ;  and  that  Newport  and  not  New-York,  was 
the  nearest  port  to  the  place  of  seizure.  Wherefore  they  insist- 
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^d  that  the  alleged  offence  was  subject  to  the  jarisdiction  of 
the  District  Court  of  Biiode  Island,  and  not  of  New-York. 
To  this  plea  the  libeUants  demurred. 

C.  D.  Coi.n£^^  /.  0.  HoFFMANi  and  C.  J.  Boojsbt^  for 

the  appelbmis. 
N.  Sanforb,  D.  a.  for  the  respondent, 

LIVINGSTON,  J.  Without  entering  into  the  merits  of 
ibis  prosecution,  or  looking  at  the  proofs,  the  Court  is  desir- 
'ed  preliminarily  to  say  whether  the  proceedings  below  were 
not  coram  nan  judiccy  and  whether  the  sentence  on  thaCt 
account  should  not  be  reversed. 

it  iffpears  on  the  pleadings,  and  is  at  present  so  to  be  taken^ 
that  this  seizure,  which  was  for  a  violation  of  the  embargo 
laws,  was  made  within  the  district  of  Rhode  Island,  and  that 
the  Tta  was  afterwards  brought  within  this  district  where  it 
was  proceeded  against  and  condemned.  From  this  statement 
it  is  clear,  that  it  is  not  necessary  to  inquire  whether  a  libM 
may  not  in  some  cases  be  filed  without  a  previous  seizure,  be- 
cause a  seizure  is  here  stated,  which  it  is  admitted  was  nei- 
ther within  this  district,  nor  on  the  high  seas.  The  Court 
iias  therefore  forced  upon  its  coosidieration  how  far  such  a 
seizure  sanctioned  the  jurisdiction  which  was  assumed. 

In  ascertaining  what  portion  of  the  general  powers  delega- 
ted by  the  constitution  of  the  United  States  to  the  federal  ju- 
^mry,  is  to  be  exercised  by  any  one  of  the  inferior  Courts^ 
reccNirse  most  be  had  to  the  laws  creating  the  tribunal,  and 
designating  its  jurisdiction.  On  this  point  the  embargo  laws 
throw  no  lig^t  All  they  do  is  to  declare  the  Offences,  and 
to  refer  the  different  cases  of  forfeiture,  &c.  to  the  Courts  of 
eompelent  Jurisdiction.  To  settle  this  competency  in  a  given: 
Ittse  we  must  Ibok  at  the  act  establishing  the  judicial  Oourts 
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^  the  United  States.  The  powers  of  the  di^iet  Courts  mre 
defined  by  the  9th  section  of  this  law.  They  have,  among 
other  powers,  <'  exclusive  original  cognizance  of  i^I  civil  caases 
of  admiralty  and  maritime  jurisdiction,  inelading  all  seizares 
under  laws  of  impost,  navigation,  or  trade  of  the  United  States, 
where  the  seizures  are  made  on  waters  which  are  navigable 
from  the  sea  by  vessels  of  ten  or  more  tons  burthen,  witbia 
their  respective  districts  as  well  as  upon  the  high  seas.  They 
have  also  exclusive  original  cognizance  of  all  seizures  on  land, 
or  other  waters  than  as  aforesaid  made,  and  of  all  suits  for 
penalties  and  forfeitures  incurred  under  the  laws  of  the  United 
States. '' 

The  appellants  contend  that  to  confer  jurisdiction  in  a  case 
of  seizure  of  this  kind,  it  must  be  made  within  the  judicial 
district  in  which  the  Court  taking  cognizance  of  it  is  held. 
This  construction  is  not  only  the  most  obvious  and  natural, 
but  is  in  conformity  with  the  spirit  which  appears  to  pervade 
the  whole  judicial  system  of  the  United  States.  It  should 
therefore  prevail,  unless  controlled  by  other  very  explicit  and 
unequivocal  provisions  of  the  judiciary  act.  It  was  certainly 
fit  and  desirable  thus  to  limit  the  jurisdiction  of  the  district 
Court,  in  order  to  prevent  the  oppression,  expense,  and  delay, 
which  would  be  inevitable,  if  the  party  seizing  were  at  liberty 
to  carry  the  property  to  any  part  of  the  United  States,  how- 
ever remote,  to  which  caprice,  or  a  less  pardonable  motive 
might  prompt  him ;  and  it  is  only  on  the  aj^Uant's  interpret 
tation  that  this  salutary  end  will  not  be  defeated.  But  as  it 
is  often  unsafe  to  construe  an  act  by  what  may  be  deemed  it» 
spirit,  about  which  different  opinions  may  be  entertained, 
the  Court  thinks  proper  to  add,  that  it  does  not  perceive  Aat 
any  other  fair  meaning  can  be  assigned  to  the  letter  of  the 
one  now  under  consideration.  The  terms  used  not  only  vest 
cognizance  in  all  civil  causes  of  admiralty  and  maritime  ju- 
risdiction, but  also  in  all  cases  of  seizures  made  as  above«men^ 
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tioned.    The  term  ineluding,  which  has  been  so  much  and  so 
ingeniocifily  relied  on,  as  only  classing  such  seizures  with  ci- 
vil csuses  oC  admiralty  and  maritime  jurisdiction,  while  it 
adnuts  and  bas  receiyed  frcHn  the  Supreme  Court  that  signifi* 
caliou,  is  not  necessarily  to  be  taken  in  that  sense  alone.  It  not 
only  tbuB  classes  these  seizures,  and  thereby  shuts  out  a  trial 
hyjury,  but  it  has  also  an  accumulatire  meaning,  and  extends 
the  Juriadietion  of  these  Courts  to  cases  of  such  seizures.  If  it 
had  enly  giren  to  these  Courts  the  cognizance  of  civil  causes 
of  ftdmiralty  and  maritime  jurisdiction,  prosecutions  for  forfei- 
tores  would  not  have  been  comprehended  in  such  grant,  which 
ex  vi  iemUni  is  confined  to  causes  arising  ex  coniraetu,  or  to 
cootroversies  between  individuals,  where  the  proceedings  are 
in  rem,  such  as  suits  or  libels  for  seamen's  wages,  or  bottomry 
bonds  and  the  like. 

But  the  clause  extending  its  cognizance  to  all  suits  for  pe^ 
naltiea  and  forfeitures  is  supposed  to  be  so  comprehensive  as  to' 
leave  no  doubt  of  the  jurisdiction  which  has  been^  exercised  in 
this  ease*  If  there  had  been  no  previous  designation  of  the 
powers  of  these  Courts  in  relation  to  forfeitures  under  the 
laws  of  the  United  States,  the  interpretation  put  on  this  part 
of  the  act  would  not  be  so  violent.  But  as  in  the  construction 
of  .a  paiiieular  section  of  the  law,  every  part  of  it  should  be 
broogfit  inta  view,  the  Court  cannot,  wilhout  overlooking 
and  annnHing  some  of  the  most  valuable  provisions  of  this  act, 
aetedatothe  correctness  of  this  opinion.  After  the  enumeration 
which  had  already  been  made  of  Uie  various  branches  of  ju« 
risdietioiiaUotted  tothese  Courts,  it  is  not  thought  that  the  suits 
here  spoken  of  apply  at  ail  to  prosecutions  in  rem  in  case  of 
seicore,  which  had  been  distinctly  and  previously  provided 
ior,  bat  solely  to  personal  suits  for  penalties  of  bonds,  or  for 
pecuniary  penalties  and  forfeitures  attaching  on  the  violation 
of  some  law,  which  may  well  be  deemed  transitory,  and  tO' 
follow  the  person.     Suit  is  defined  to  be  <^  the  following  of  a^ 
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person/'  and  is  not  only  not  technically,  but  not  eren  in  com- 
hion  parlance  applied  to  seizures  or  proceedings  in  rem.  It 
^would  be,  to  say  the  least,  a  form  of  speech  liable  to  consi- 
derable criticism,  to  sp^ak  of  a  suit's  being  brought  against 
a  vessel^  or  a  bale  of  goods.  A  person  is  sued,  but  things  are 
libelled.  If  then  jurisdiction  in  case  of  a  seizure,  such  as  that 
of  the  Little  Ann,  he  not  drawn  from  that  part  of  the  first 
clause  which  has  been  cited  from  the  9th  section  of  the  judi- 
ciary act,  which  is  comprehended  under  the  word  tncltiding, 
it  is  not  easy  to  say  whence  it  comes,  or  how  it  could  have 
been  supported  in  this  case,  even  if  the  seizure  had  taken 
place  within  this  district;  for  without  this  provision  a  pro- 
ceeding like  the  present  could  not  have  been  considered  as  a 
civil  cause  of  admiralty  and  maritime  jurisdiction,  and  would 
therefore  have  been  a  casus  omissus,  unless  it  could  have 
been  comprised  under  the  general  jurisdiction  of  suits  for 
penalties  and  forfeitures,  which  could  not  have  been  done 
tvithout  giving  to  these  expressions  a  meaning  which  perhaps^ 
was  never  before  annexed  to  them,  and  which  therefore  was 
probably  not  in  the  contemplation  of  the  legislature. 

But  if  there  be  room  for  serious  doubt,  the  understanding 
of  a  law  should  be  such  as  is  most  reasonable,  and  which  iir 
practice  will  work  the  smallest  mischief.  Thi$  in  the  present 
case  will  be  attained  by  confining  the  jurisdiction  of  the  District 
Courts  in  cases  of  seizures,  to  such  as  are  made  within  their 
respective  districts,  unless  they  take  place  on  the  high  seas, 
which  being  within  no  particular  district,  may  generally  with- 
out much  inconvenience  be  acted  on  in  one  Court  as  well 
as  in  another. 

This  Court  therefore  thinks  that  the  District  Coort  erred 
in  holding  jurisdiction  of  this  cause,  and  that  its  sentence 
mu^t  for  that  reason  be  reversed. 


CnLCXHT  COURT  OF  THE  UNITED  STATES^ 
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Livingston  et  al.  v.  Van  Inoen  et  al. 

r 

TIm  Circuit  Courts  are  not  inferior  lb  the  technical  sense  of  the  books,  bat  are 
B»  only  as  subordinate  to  Ihe  Supreme  Court.  But  their  jurisdiction  is  spe- 
cial and  limited. 

If  jurisdiction  of  "cases  arising^  und^r  the  Taws  of  the  United  States"  be  not 
conferred  on  the  Circuit  Courts  by  an  act  oC  Congress,  they  cannot  take 
oogonanee  of  them. 

A,pd  where  Congress  hare  giren  an  action  at  law  in  the  Circuit  Courts  in  cer- 
tain cases,  they  do  not  thereby  acquire  jurisdiction  so  as  to  entertain  in  those 
cases  a  bilMn  equity  not  relating  to  an  action  at  law. 

Bat,  whether,  if  it  should  become  necessary  in  an  action  at  law  in  the  Circuit 
Conrts  to  appeal  to  their  equity  side  in  aid  or  defence  of  such  action,  those 
Cotnts  would  hare  the  necessary  equity  powers.     Query. 

A  btU  filed  to  restrain  the  infriogement  of  a  patent,  where  both  parties  were 
elUseus  of  the  same  state  dismissed,  and  an  injunction  refused — Congress 
hanng  confined  the  remedy  for  -  a  breach  of  patent  rights  to  an  action  at 
law,  and  the  judiciary  acts  not  giriog  the  Court  jurisdiction  in  equity,  ex- 
cept in  cases  between  citizens  of  diflferent  states. 

LI  VIJNGSTON,  J,  The  complainants  by  their  bill  appear 
to  be  proprietors  of  boats  on  the  Hudson  river^  propelled  by 
st^m^  and  ciaim  a  right  to  the  exclusive  navigation  of  the 
waters  of  New-York  in  that  way,  in  virtue  of  two  patents 
$rom  the  United  States^  and  several  laws  passed  by  this  states 
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The  defendants  hare  built  and  are  using  a  steam  boat  on  the 
same  river  for  carrying  passengers,  and  are  butldiRg  another 
for  tlie  same  purpose^  in  violation;  as  it  is  alleged,  of  their 
rights  under  these  patents  and  laws. 

The  bill  prays  that  the  complainants  may  be  quieted  in  the 
possession  and  enjoyment  of  these  rights  ;  that  the  defendants 
may  be  restrained  by  injunction  from  construcliog.  9p  using 
these  boats  on  the  waters  of  the  state  of  New  York.f  and  that 
the  rights  of  the  complainants  under  their  patents  and  tb^ 
laws  of  the  state  may  be  established. 

All  the  parties  are  citizens  of  the  state  of  New  York^  and 
no  action  has  been  brought  at  law  to  try  the  title  of  Uie  com- 
plainants. 

On  the  filing  of  this  bill  a  motion  has  been  made  to  a  Judge 
at  his  chambers  for  an  injunction  to  i*estrain  the  defendants 
from  the  employment  of  their  bodL 

The  argument  has  been  conducted  with  all  the  ability 
which  might  naturally  be  expected  from  the  gentlemen  con- 
cerned, and  the  importance  and  novelty  of  the  case. 

The  application  is  resisted  on  two  ground9»  The  defend- 
ants contend,  1.  That  a  Circuit  Court  of  the  United  States, 
as  a  Court  of  Equity,  between  citizens  of  the  same  state,  has 
no  jurisdiction  of  this  cause.  2,  That  if  it  had,  this  is  not  a- 
case  proper  for  its  interposition  in  this  way. 

It  will  not  be  denied  that  the  awarding  of  a  writ  of  injunc* 
tion  of  this  nature  is  one  of  the  highest  and  most  important 
fiinetions  which  a  Court  of  Equity  can  be  called  upon  to  ex- 
ercise. The  Court  is  asked  to  inhibit  a  party  from  the  foil 
use  and  enjoyment  of  his  property  without  any  previous  trial 
whatever — ^when  that  property  is  of  a  perishable  nature, -and 
m.ust  have  been  built  at  a  very  great  expense,  and  when,  if 
employed,  it  cannot  fail  of  producing  great  gains,  for  the  loss 
of  which,  however  serious  or  extensive,  the  owners,  i£  eventu- 
ally successful  in  the  controversy,  will  have  no  remedy 
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any  one  ;  while  the  phintifis,  if  aggriered,  wiil  be  en- 
titM  to  a  thre^bU  tecoinpense  for  any  sobtraction  or  dimbti- 
tionofpfofits  to'wbkih  they  may  forsome  time  be  exposed.  This 
too,  it  18  expected^  will  be  done  without  the  previous  instita* 
tion  of  aoy  action  at  law,  and  without  the  opportunity  of  any 
other  proper  mode  of  trial  to  decide  on  the  matters  which  the 
defeodftBts  are  authorized  by  law  to  allege  in  their  defence. 
When  process  of  such  high  import  and  serious  consequences 
is  applied  for,  it  becomes  a  Court,  and  still  more  a  Judge  at 
his  eliambers)  to  inquire  with  more  than  ordinary  circum* 
spection  Into  his  powers,  and  to  stay  his  hand,  unless  he  shall 
be  fiiUy  and  entirely  satisfied  of  his  jurisdiction ;  that  the 
merits  of  the  complainants  are  very  great,  and  that  they  are 
eminently  entitled  to  the  (avour  of  the  public,  and  to  every 
reasonable  protection  which  government  can  afford,  no  one 
will  deny.     But  when  we  are  inquiring  not  into  what  ought> 
hot  into  what  has  been  done,  considerations  of  this  kind,  how- 
ever naturally  or  excusably  they  may  be  pressed  upon  a 
Court,  can  aiSntl  but  little  aid  in  coming  to  a  correct  decision. 

A  Judge  of  the  Supreme  Court  may  in  vacation  allow  a 
writ  of  injunction  in  those  cases  only,  where  it  may  be  grant- 
ed by  the  Supreme  or  a  Circuit  Court. 

That  the  SojKeme  Court,  unless  on  appeal,  has  the  power 
of  awardii^  this  writ  is  not  pretended.  The  examination 
thcrefiire  has  been  properiy  confined  to  the  authority  of  a  Cir* 
c»it  Court  If  the  Circuit  Court  of  this  district  possesses 
no  jurii&tion  over  the  cause^  it  follows  that  the  present 
ajylicilMin  must  fiiil. 

This  jurisdiction  is  denied  on  the  ground,  that  the  parties, 
being  all  citittns  of  the  same  state,  have  no  right  to  apply  to 
the  equity  side  of  the  Court  for  relief  by  original  bill,  unless 
jurisdiction  in  such  case  be  given  by  some  act  of  Congress. 

By  the  fiMleral  constitution,  the  judicial  power  is  vested  in 
Supreme  Court,  and  in  such  inferior  Courts  as  Congi^s 
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may  frotn  time  to  time  ordain  and  establish,  and  extends  to  all 
cases  in  law  and  equity,  arising  under  the  constitution  and 
jaws  of  the  United  States,  and  controversies  between  citi- 
zens of  different  states.  A  further  enumeration  of  its  powers 
<is  not  necessary  for  understanding  the  present  question. 

By  the  judiciary  act,  the  Circuit  Courts  have  original  cogni^ 
zance,  concutrent  with  state  Courts,  of  all  suits  of  a  civil  na^ 
^ure  at  common  law  or  in  equity,  of  a  certain  value,  where 
the  United  States  are  plaintiffs,  or  an  alien  is  a  party ;  or  where 
the  suit  is  between  a  citizen  of  the  state  where  it  is  brought, 
and  a  citizen  of  another  state. 

By  an  act  passed  in  1800,  an  action  on  the  case,  founded 
on  that,  and  a  former  act,  is  given  to  a  patentee  whose  rights 
are  invaded,  to  be- prosecuted  in^  the  Circuit  Court  of  the  Uni- 
ted States,  having  jurisdiction  thereof,  for  a  sum  equal  to  three 
times  the  actual  damage  sustained. 

But  this  being  a  suit  in  equity,  it  is  asked  by  what  authori- 
ty it  is  brought  here,  unless  the  parties  be  citizens  of  different 
states  :  and  much  has  been  said  of  the  impropriety  of  an  infe^ 
rior  tribunal  extending  its  jurisdiction  to  cases  hot  particularly 
assigned  to  it. 

If  these  Courts  be  not  inferior  in  the  technical  sense  of  tiie 
books,  which  they  most  certainly  are  not,  they  are  so  in  some 
respects.     They  are  not  only  so  considered  by  the  constiiu^ 
tion^  but  are  in  fact  subordinate  to  the  Supreme  Court,  and 
notwithstanding  their  high  and  responsible  original  powers, 
which  extend  to   so  many  and  such  important  cases,  of  a 
criminal  and  civil  nature,  and  by  appeal,  to  admiralty  and 
maritime  causes,  there  can  be  no  doubt  that  their  jurisdiction 
is  special  and  limited,  both  in  regard  to  the  nature  of  the  casek 
on  which  they  can  decide,  and  the  character  of  the  parties 
who  can  come  into  them.     It  is  ais  certain,  that  they  are  in- 
debted to  Congress,  under  the  constitution,  for  tiieir  creation, 
«Qd  thai  instead  of  extending  their  powers  as  the  exigencies 
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of  ^ttHon  may  require,  or  may  by  themselves  be  thought  rea- 
motmUm,  thef  haye  hitherto  been  regarded  as  dependent  on 
that  body  for  all  t^e  pow^  they  possess.     Owing  as  they 
.do  their  ousiteace  to  Congress,  from  ihem  must  necessarily 
flow  Ihat  portion  of  the  gj|neral  judicial  power  which,  by  the 
coDstftiilfoo,  they  have  a  right  to  divide  among  the  inferior 
Courts  that  msty  be  established.    Thus  constituted  and  organ* 
imdf  little  WQuM  it  become  them  to  transcend  a  jurisdiction, 
vvhidi  ,lbe  constitution  intended  should  be  limited  at  the  dis- 
crelioB  of  the  legislature^  and  which  Congress  have  circum- 
«eEilieA  aeeordingly*    While  moving  within  their  legitimate 
s^ane,  as  marked  out  by  the  legislature,  they  may  hope  to 
.^ve  eatirfictioo,  and  to  inspire  confidence  in  the  important 
ikfmttBant  of  ^vt^oment  pf  which  they  form  a  branch*   It 
would  oeem  then  enough  to  say  that  there  being  no  act  of 
Coogreso  eonferriiig  on  these  Courts  a  right  in  any  case  to 
tako  eogmsaBoe  of  a  suit  in  equity,  between  citizens  of  the 
«mfi«tate,  this  Court  can  have  no  jurisdiction  of  the  present 
mme,  vrfaiob  is  between  parties  jof  that  character.    This  seem- 
ed lo  be  afanost  conceded,  unless  by  the  constitution  there 
yfm  seemed  to  theao  Courts  certain  powers  which  might  be 
oded  into  essraae  without  waiting  for  any  spetial  authority 
fim  C«mgresa»    To  show  Aat  this  was  the  case,  it  was  said, 
tfart^this  being  a  case  arising  under  the  laws  of  the  United 
I,  and  being  found  in  the  constitutional  enumeration  of 
of  ibdaral  cognisance,  it  must,  whether  allotted  by  Con- 
gress to  a  porttevilar  tribunal  or  not,  be  cognizable  by  one  or 
other  of  the  Courts  which  may  be  established.     This  argv- 
msnt  protoeds  on  a  *^  supposition  that  the  whole  power  of 
the  judiemj  must  always  reade  somewhere,  so  as  to  be  call- 
ed into  operation  as  occasions  may  require.    If  Congress  had 
amtmd  infyriof  Courts  without  any  designation  as  to  the  eases 
of  which  they  were  to  take  cognizance,  it  is  said  they  would 
bave  concurrteat  jurisdiction  of  all  cases  mentioned  in  th^ 
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constitution,  except  of  those  which  were  therein  exclusively 
devolved  on  the  Supreme  Court  That  this  being  a  case  of 
chancery  cognizance,  and  the  District  Court  hot  possessing 
equity  power,  must,  ex  necessitate^  be  triable  where  such 
powers  exist,  or  that  there  will  be>.  a  failure  of  justice ;  and 
the  danger  of  permitting  Congress  in  any  way  to  abridge  the 
objects  of  cognizance  secured  by  the  constitution  to  the  judi- 
ciary, and,  through  them,  to  the  people  of  the  United  States, 
was  expatiated  on  at  some  length.  As  Congress  cannot  add 
to  those  powers,  it  should  not  be  admitted  for  a  moment,  it 
was  argued,  that  they  possessed  the  right  of  substractingfrom 
them,  or  of  permitting  them  to  be  dormant,  by  not  legislating 
sufficiently.  Without  stopping  to  inquire  whether  there  be 
any  ground  for  these  apprehensions,  or  denying  any  weight 
to  the  argument,  it  will  not  be  deemed  disrespectful  to  the 
counsel  who  advanced  it,  if  it  is  not  thought  necessary  to  ex- 
amine the  course  of  reasoning,  from  which  this  conclusion  is 
presumed  to  follow,  because  on  this  point  we  are  not  without 
authority.  The  Supreme  Court  has  decided,  and  after  an 
argument,  which,  if  we  except  the  one  to  which  I  have  just 
had  the  pleasure  and  honour  of  attending,  has  perhaps  never 
been  surpassed  on  any  occasion  ;  that  if  jurisdiction  of  cases 
arising  under  the  laws  of  the  United  States  be  not  conferred 
on  the  Circuit  Courts  by  an  act  of  Congress,  they  cannot  take 
cognizance  of  them.  The  case  of  the  bank  of  the  United 
States  against  Deveaux,  is  here  referred  to,  which  was  deci- 
ded in  February  term,  1809,  a  report  of  which  is  not  yet  pub- 
lished. 

It  was  there  made  one  question,  whether  a  right  was  con- 
ferred on  the  bank  to  sue  in  these  Courts  by  its  act  of  incor- 
poration, or  any  other  law  of  Congress.  It  was  decided  not 
only  that  the  Circuit  Court  derived  no  jurisdiction  over  a 
case  arising  under  the  laws  of  the  United  States  from  the  ju- 
diciary act,  that  class  of  oases  not  being  provided  for  by  it^  but 
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that  from   the  law  which  iDCorporates  it,  the  bank  acquired 
BO  rigfat  to  bring  an  action  in  those  Courts,  although  there 
rtrere  expressions  in  that  act,  which  it  was  Yery  strongly  in- 
sisted on,  gave  it  to  them.     In  support  of  this  decision,  if  it 
required  any  to  render  it  binding,  reference  might  be  made 
to  a  <x>otemponiiieous  exposition  of  the  constitution  by  the 
great  and  wise  men  who  composed  the  legislature  that  organ- 
ised the  judiciary,  and  to  what  appears  to  have  been*  the  un- 
derstanding of  Congress  from  that  time  to  the  present  day  ; 
for  whenever  it  was  intended  that  these  Courts  should  take 
cognizance  of  a  case  arising  under  any  law  of  the  United 
States,  such  power  was  expressly  delegated  to  one  of  the  fe- 
deral Courts,  Congress  well  knowing  that  the  judiciary  act  was 
silent  on  ibis  point,  and  not  supposing  that  any  such  power 
by  the  constitution  was  given  to  the  Circuit  Court    This  too 
may  be  coUected  from  an  act  that  passed  in  1800,  which,  in 
terms,  gave  to  the  Courts  then  erected,  juiisdlction  over  this 
class  of  cases^  but  which  iact,  being  afterwards  repealed^  al- 
though not  on  account  of  this  clause,  left  us  as  before,  without 
any  general  provision  on  the  subject.     If  other  evidences  are 
wanting  that  the  Supreme  Court  has  not  fallen  into  so  great 
an  error,  as  it  was  thought  to  have  dpne  by  this  decision,  it 
might  be  collected  from  the  journal  of  the  Senate  of  the  Uni-r 
ted  States.  There  we  find  that  the  judiciary  act  was  prepared 
by  a  committee  consisting  of  a  member  from  each  state,  most 
if  not  all  professional  men,  and  it  cannot  be  believed  that,  in 
a  law  drawn  with  so  much  care,  and  embracing  such  a  variety 
of  provisions,  so  important  an  omissiop  was  casual.     It  must 
bxve  been  the  result  of  much  reflection,  and  shows  their  sense 
•t  least,  that  Congress  were  not  bound  to  clothe  the  Courts 
which  they  mi^t  create  with  all  the  powers  which  by  the 
constitution  they  had  a  right  to  confer.     When  it  is  recollects 
ed  that  three  gentledien  of  |his  committee  were  afterwards 
js^ges  of  the  Courts  of  the  United  States,  an  allusion  to  what 
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must  have  been  their  opinion  when  senators^  on  apoiol  imine-' 
diate]y  under  their  eonsiderationy  cannot  be  thought  impro- 
per. The  same  principle  ia  recognised  by  the  very  laws  un« 
der  which  the  plaintiffs  claim  $  for  the  judiciary  act  notbaving 
made  any  such  provision  in  such  a  case,  ttidSess  the  paorties 
were  citizens  of  different  states,  it  was  thought  neeesaary  ta 
establish  by  those  acts  the  right  of  a  patentee  to  sue  io  a  Cir- 
cuit Court,  but  at  the  same  time,  such  right  was  restricted  to 
its  legal  forum :  as  it  regards  this  case  then,  the  l^slatnve  i» 
not  chargeable  with  any  omission,  ot  with  kffordii^  a  reme-^ 
dy,  without  a  designation  of  the  tribunal  which  was  ti>  admi-* 
nister  it,  for  although  by  the  constitutioa  the  judicial  p«wer 
is  extended  to  all  cases  in  law  and  equity,  arising  under  the 
laws  of  the  Union,  Congress  may  certainly  say  that  tb^  re- 
lief which  they  intended  to  afibrd  in  a  particular  ease  shall  be 
at  law  onlyr  If  it  had  been  thought  proper  tO'  proceed  aft 
law  in  this  Court,  the  complainants  would  pvobaUy  kave 
found  no  difficulty  on  the  score  of  jurisdiotioa,  and  it  aaay 
be  added,  that  if  this  ease  be  of  equity  ci^puzanee  at  wilf 
(which  has  been  strongly  controverted  and  on  which  na  opin« 
ion  is  given,)  it  is  probably  so  at  common  law,  and  in  that 
case  Congress  were  not  bound,  even  if  they  had  the  rights 
to  give  jurisdiction  of  it  to  any  federal  Court. 

It  was  further  urged  in  favour  of  the  present  jurisdiction, 
that  the  Supreme  Court  of  this  state  has  decided  that  an  ao- 
tion  cannot  be  maintained  there,  founded  on  the  patent  laws 
of  the  United  States ;  and  that  as  the  Court  of  Chancery  of 
the  state  would  give  no  relief,  the  parties  thus  excluded  fvoB» 
the  federal  and  state  Courts,  would  be  without  redress,  if  the 
decision  of  the  Supreme  Court  ef  the  United  Statee  iprefe 
considered  as  applying  to  them.  It  is  not  for  me  to  say  what 
the  Chancellor  of  this  state  will  think  his  duty,  if  a  similay 
application  be  made  to  him  ;  but  if  this  be  a  case  of  equitable 
jurisdiction  at  common  law>  as  it  was  sometimes  aQeged  t# 
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be  by  the  cooiplaiDant's  counsel,  no  objection  is  perceived 
to  his  taking  cognizance  of  it  But  should  he  ^iiik  other- 
wise, there  is  still  another  aoswer  to  this  difficulty,  which  is 
that  if  the  parties  be  remediless  it  is  no  fault  of  the  law^ 
which  gives  them  if  not  a  perfect^  at  least  a  libend,  and  what 
wiJi  probably  prove,  if  they  choose  to  pursue  it,  a  very  efiec- 
tual  remedy ;  for  it  is  not  to  be  believed,  as  was  supposed  at 
the  bar,  that  they  will  have  to  briog  action  after  action  to 
establish  their  right  Let  them  proceed  in  oidy  one  trial 
at  law,  and  the  defend^ants  will  not  be  hardy  or  foolish 
enough  to  continue  on  very  unequal  terms,  what  will  then 
be  settled  to  be  a  violation  of  their  patent  rights  ;  such  a  ver« 
diet  wiU  for  ever  after  keep  all  intruders  at  a  distance.  But 
if  absolutely  without  remedy  elsewhere,  it  does  not  follow 
that  this  Court  can  hdp  them.  A  Courts  constituted  like 
this,  is  not  to  reason  itself  into  jurisdiction  from  eonsidera-* 
tiona  of  hardship,  when  a  plain  and  safer  rule  is  prescribed 
by  the  Supreme  Court,  which  is^  to  examine  on  all  oecaaions^ 
what  powers  are  committed  to  it,  by  the  laws  of  the  United 
States. 

Another  argument  which  it  may  be  expected  will  be  no- 
ticed, was,  that  as  an  action  at  law  under  the  patent  acts 
may  be  prosecuted  in  this  Cooft^  even  between  citizens  of 
the  saihe  state,  there  was,  necessarily,  conferred  on  it  a  rig^t 
to  hold  jurisdiction  of  the  present  bill ;  for  as  the  Court  pos- 
sessed equity  powers  in  virtue  of  the  judiciary  act,  it  Was  im* 
possible  to  give  it  jurisdiction  as  a  Court  of  Law^  without  at 
the  same  time  calling  into  exercise  its  powers  as  a  Court  of 
Equity.  If  it  becomes  necessary  in  an  action  at  law  regular* 
ly  before  it,  for  either  party  to  appeal  to  its  equity  side,  in 
aid  or  defence  of  such  action,  such  application  might  not  be 
improper.  But  this  is  not  a  bill  of  that  kind.  It  would  be 
the  action  at  law  in  such  case,  on  which  its, jurisdiction  would 
attach.    But  the  answer  to  the  argument  is.  that  by  the  judi- 
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clary  act  no  equity  powers  are  given  to  this  Courts  between 
citizens  of  the  same  state ;  and  it  results  from  the  decision 
which  has  been  cited,  that  a  Circuit  Court  must  not  only  con- 
fine itsjelf  to  the  cases  defined  by  Congress,  but  that  if  by  9 
particular  act  it  is  authorized  to  proceed  in  the  given  case  as 
a  Court  of  law  only,  a  party  must  come  into  it  on  that  side^ 
to  bring  himself  within  the  provisions  o(  iL 

There  being  then  no  law  conferring  on  this  Court  a  right 
to  take  cognizance  as  a  Court  of  Equity  of  cases  of  this  na- 
ture, between  citizens  of  the  same  state,  my  opinion  is,  that 
^his  Court  cannot  entertain  cognizance  of  the  present  bill,  and 
that  the  plaintiffs  therefore  can  take  nothing  by  their  .motion. 

After  this  decision,  it  would  be  superfluous  and  improper 
to  express  any  opinion  on  any  other  of  the  important  points 
which  were  made  on  the  argument  of  the  present  question. 
If  the  parties  were  citizens  of  different  states,  it  is  not  intend* 
ed  to  say  that  the  plaintiffs  would  or  would  not  be  entitled 
to  the  equitable  relief  which  they  seek. 

J.  0.  Hoffman,  C.  D.  Colden,  and  C.  Gbaham  for  the 

complainants. 
T.  A.  Emmet  and  J.  Wells  for  the  defendants. 

Abie.  The  Chancellor  of  the  stafe  wai  anerwardi  applied  to  for  an  iojune- 
tion  in  this  case,  and  refuted  it ;  but  on  an  appeal  from  his  decision  to  the 
Court  of  Errors,  it  was  granted.  9  John.  Rep.  607. 

Congress  have  since  supplied  this  defect  of  jurisdiction.  By  the  act  of 
16th  of  February,  1819,  it  is  provided,  "That  the  Circuit  Courts  of  the  United 
States  shall  have  original  cognizance,  as  well  in  equity  as  at  law,  of  all  actiouf, 
suits,  controversies,  and  cases,  arising  under  any  law  of  the  United  States, 
granting  or  confirming  to  authors  or  inventors  the  exclusive  right  to  their  re- 
spective writings,  inventions,  and  discoveries ;  and  upon  any  bill  m  equity, 
filed  by  any  party  aggrieved  in  any  such  cases,  shall  have  authority  to  grant 
injunctions,  according  to  the  course  and  principles  of  Courts  of  Equity,  to  pre- 
vent the  violation  of  the  rights  of  any  authors  or  inventors,  secured  to  them  by 
any  laws  of  the  United  States,  on  such  terms  and  conditions  as  the  said  CourU 
may  deem  fit  and  reasonable :  Provided  hovevo',  That  from  all  judgments  and 
decrees  of  any  Circuit  Courts,  rendered  in  the  premises,  a  writ  of  error  or  ap- 
peal, as  the  case  may  require,  shall  lie  to  the  Supreme  Court  of  the  United 
States,  in'the  same  manner,  and  under  the  same  circumstances,  as  is  now  pfo- 
vided  by  law^in  other  judgipeats  and  decrees  of  such  Circuit  Courts."  6  voL 
Laws  if.  S.  d6l». 
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C  Hon.  BK0CKH0L6T  LIVINGSTON,  Asfociate  JiuUce  of  the  Su- 
Betobx  ?  preme  Court. 

I  Hob.  WILLIAM  P.  VAN  NESS,  Dittrict  Judge. 


DXNN  EX  DEM.   FiSHER  V.    HaRVDEIT. 

The  jodfnciiti  oC  m  Court  boC  having  jariidiciioo  are  not  merelj  erroneovti  and 
▼alid  until  rciP€rsed,  bot  are  void  ah  initio. 

The  adoption  of  a  treaty,  with  the  stipulations  of  which  the  provifions  of  a  state 
law  are  tncoBtiilenC,  equivalent  to  a  repeal  of  soeh  law. 

A  jodgneot  of  a  State  Court  in  a  caie  where  jurisdiction  wai  acquired,  not  by 
the  eonmon  law,  but  by  a  statute  of  the  state,  which  before  the  rendition  of 
the  judgment  had  been  thus  virtually  repealed  by  the  adoption  of  a  treaty, 
WIS  held  not  voidable,  but  void. 

Ja  ITBOthe  ancestor  of  the  lessors  of  the  plaintiif,  a  British  subjeEr,  was  indicted 

in  the  Supreme  Conrt  of  New- York,  under  the  act  entitled  "  an  act  for  the 

forfeiture  and  sale  of  the  estates  of  persons  who  have  adhered  to  the  enemies 

of  this  state,"  &c. ;  and  in  October,  1783,  a  judgment  of  forfeiture  against  his 

tMates  was  rendered.    The  treaty  of  peace  stipulating  against  any  subsequent 

confiacaiieB,  was  signed  in  September  preceding.    Held  that  the  proceedings 

were ovaannonyu^ice,  and  void.  * 

The  alienage  of  the  plaintifls  in  ejectment  cannot  be  set  up  to  defeat  a  recovery 
where  their  sncestor  held  the  lands  at  the  time  of  the  treaty  of  1794. 

The  circonistaace  of  the  special  verdict's  not  finding  tho  fact  that  he  held  them 
at  tlMt  time,  not  noticed. 

The  act  of  New-York,  entitled  <<an  act  limiting  the  period  of  bringing,  claims 
and  prosecntioAs  against  forfeited  estates,"  was  not  intended  to  bar  those 
against  whom  the  forfeiture  had  passed,  but  to  bar  the  claims  of  strangers  to 
the  forfeitiire«    The  nischief  apprehended  was  the  loss  of  deeds,  which  was  to 
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feared  in  the  case  of  strengers  only,  and  not  of  those  who  claimed  under  the 
forfeited  tiUe. 
Utility  of  statutes  of  limitation.  ^ 

LIVINGSTON,  J.  Thm  is  ah  action  of  ejectment  for 
lands  situate  at  Granville,  in  the  county  of  Washington,  and 
within  this  District.  The  defendant  having  pleaded  not  guil* 
ty,  a  special  verdict  was  found,  which  contains  the  following 
facts  :•— 

Donald  Fisher,  on  the  1st  of  January,  1777,  was  seised  in 
fee  of  the  premises  in  question,  and  was  in  the  actual  posses* 
sion  thereof,  and  continued  so  until  the  rendering  of  the  judg* 
ment  hereinafter  mentioned. 

Donald  Fisher  lived  and  died  a  British  subject,  and  had  is-  ^ 
sue  the  lessors  of  the  plaintiff,  who  were  his  only  children  and  ^i 
heirs  at  law,  one  of  whom  was  born  in  1776,  another  on  the 
S3d  of  April,  1785,  and  the  other  on  the  23d  December,  1787^  <t 
and  all  of  them  are  and  always  have  been  subjects  of  Great  <..j 
Britain.  :3^ 

Donald  Fisher  resided  at  Hebron,  in  the  county  of  Wash*      it, 
ington,from  1793  until  his  death,  which  happened  on  the  1st 
of  September,  1798. 

On  the  17th  of  April,  1780,  the  grand  jury  of  the  county 


^Js 


^ 


of  CharlottS  presented  an  indictment  against  Donald  Fisher,  -j^ 
for  adhering  to  the  enemies  of  this  state,  on  which  such  pro«  ^^^ 
ceedings  were  had  that  afterwards,  to  wit,  on  the  third  Tues*  ^ 
day  of  October,  ip  the  year  1783,  the  said  Donald  Fisher  not 
having  appeared  and  traversed  the  indictment,  a  judgment 
was  rendered  against  him  by  the  Supreme  Court  of  tfiis  state, 
by  which  it  was  considered  that  he  do  forfeit  all  his  estate 
real  and  personal,  within  Uiis  state,  to  the  people  thereof.  ^  ^ 

On  the  28th  of  March,  1797,  the  state  of  New-York  passed 
an  act  ^'  for  limiting  the  period  of  bringing  claims  and  prose* 
cutions  against  forfeited  estates.'^  This  act,  after  reciting  ^  ' 
that,  <^  whereas  the  title  deeds  and  other  documents  relative 


-or 
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to  foitfted  estates  were  generally  carried  away  by  the  fennel 
lupopfietors,  who^  conduct  occasioned  their  forfeiture,  and 
the  title  of  the  state  as  resulting  from  such  forfeiture,  was 
there)iy  peeuliarly  liable  to  be  obscured  or  defeated  ;*'  there- 
fore it  was  enacted,  that  ^'  no  person  or  persons,  bodies  politic 
or  eflnporate,  who  then  had,  or  should  or  might  thereafter 
lutFe  »ny  estate,  right,  title,  claim,  or  demand  in  or  to  any 
lands,  messuages,  tepements,  or  hereditaments  supposed  to 
lunre  been  fbrfelted  to  the  people  of  this  state  in  consequence 
of  the  attainder  or  conviction  of  any  person  or  persons  for 
any  act  cr  crime  done  or  committed  during  the  late  war, 
and  which  had  been  theretofore  granted  or  conveyed  to  any 
person  or  persons  by  the  commissioners  of  forfeitures,  or  other 
person  or  persons  duly  authorized  for  that  purpose,  on  the 
part  of  this  state,  should,  after  the  expiration  of  five  years  from 
and  after  the  passing  of  that  act,  and  where  the  estate,  right, 
title,  daim,  or  demand  should  thereafter  accrue,  then  after  the 
expiration  of  five  years  after  the  same  should  so  accrue,  have, 
pmseeuto,  sae,  or  maintain  any  suit  at  law  for  the  recovery 
thereof  against  the  right  or  title  eo  granted  by  the  people  of 
this  state  es  abovesaid.'' 

The  second  section  of  the  act  declared,  that  those  who  did 
sue  fix-  or  make  any  claim  to  such  lands  after  the  said  respec- 
tive periods  of  five  years,  should  be  utterly  barred.  And  by 
the  dd  section  it  was  provided,  ^'  that  if  any  person.or  persons 
who  should  be  entitled  to  sue  or  prosecute  such  suit  or  action,  or 
who  had  or  should  have  such  right  or  title,  should  be  within 
the  ago  of  iSl  years,  feme  covert  or  insane ;  that  then  such 
person  or  persons,  his,  her,  and  their  heirs  and  assigns,  should 
or  ni^ht  at  any  time  within  five  years  next  after  his,  her,  or 
their  coming  to  full  age,  or  of  sound  mind  or  discoverture, 
Mog,  sue,  and  prosecute  such  suit  or  action,  and  at  no  time 
thereafter.'* 
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The  defendant  purchased  the  premises,  but  it  does  not  ap- 
pear when,  for  a  yahiable  consideration,  of  the  cemmis«ioner» 
of  forfeiture,  who  were  duly  authorized  for  that  purpose,  as 
forfeited  to  and  vested  in  the  people  of  the  state  of  New-Tork^ 
hy  and  in  virtue  of  the  judgment  aforesaid. 

This  action  was  commenced  the  5th  of  December,  1809. 
The  lease,  entry,  and  ouster,  as  stated  in  the  declaration^  are 
also  found  by  the  special  verdict* 

On  the  argument  of  this  special  verdict  the  defendant  re* 
8(Nrted  to  two  grounds  of  defence. 

Ist.  He  contended,  that  while  the  judgment  of  the  Supreme 
Court  remained  in  force  and.unreversed^  the  present  suit 
could  not  be  maintained ;  and, 

2dly.  If  it  could,  that  it  was  barred  by  the  act  of  limitatioD 
passed  the  28th  March,  1797. 

In  arguing  the  first  point,  the  counsel  fw  the  defendant 
were  not  understood  as  vindicating  the  judgement  against 
Fisher.  It  seemed  to  be  admitted  by  both  parties,  and  such 
must  have  been  the  decision  of  the  Court,  that  it  was  contrary 
to  the  treaty  of  peace '^  between  Great  Britain  and  the  United 
States ',  and  the  only  point  in  dispute  was,  whether  its  being 
so  cquld  be  brought  into  view  in  this  collateral  way,  or  .whe- 
ther its  reversal  by  writ  of  error  were  not  previously  neces- 
sary to  enable  the  plaintiff  to  recover  the  premises  in  ques- 
tion; or  in  other  words,  whether  the  judgment  were  merely 
erroneous,  that  is,  good  and  valid,  until  reversed,  or  void  and 
a  nullity  ab  initio. 

Where  a  Court  possesses  jurisdiction,  it  has  a  right  to  de- 
cide every  question  which  occurs  in  the  cause,  and  whether 
its  decision  be  correct  or  otherwise,  its  judgment,  until  re<- 
versed,  is  regarded  as  binding.  But  if  it  act  without  autho- 
rity, its  judgments  are  considered  as  nullities,  and  Conn  no 
Ikar  to  a  recovery  which  may  be  sought,  even  prior  to  a  re*^ 

a  SlfQCd  Uie  8d  of  Sept.  1783*  (6(h  article^  1  Laws  U.  S.  S05.> 
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veraal^  in  opposition  to  them.     This  distinction  rans  thvoiigh 
all  tbe  cases  on  this  subject,  and  is  particularly  recognised  in 
tbe  one  from  the  third  institute.     In  the  preseat  case  it  can- 
not be  pretended  thatihe  Supreme  Court. had  any  authority 
to  pronounce  the  jadgmeut  which  is  relied  on  as  forfeiting  the 
furoperty  •claimed  in  this  action.     All  its  powers,  as  they,  re- 
•garded  Miese  proceedings,  were  derived  not  from  its  constitu- 
tion CM*  cummon  law,  but  from  an  act  of  the  legislature  of  the 
-state  of  New-York,  entitled  ^^  an  act  for  the  forfeiture  and  sale 
x>f  the  estates  of  persons  who  have  adhered  to  tbe  enemies  of 
4his  state,  and  for  declaring  the  sovereignty  of  the  people  of 
'€his  state  in  respect  to  all  property  within  the  same.^^    This 
•act,  which  created  the  offence,  and  prescribed  proceedings  out 
-of  the  course  of  the  common  law,  is  stated  in  the  judgment 
itself,  as  the  only  source  of  the  jurisdiction.     If  this  act  then, 
^were  notia  force  at  the  time  of  its  rendition,  it  must  have 
'iseen  coroTn  nonjuduxy  land  absolutely  void.      Such  would 
haye  been  the  case  if  the  law  had  been  previously  repealed  by 
4be  le^'slature,  without  any  provision  as  to  pending  prosecu^ 
tions.     It  mast  be  equally  so  where  by  a  treaty,  which  is  the 
supreme  lawof  th^  land^  it  is  provided,  that  no  future  confis- 
cation shall  be  made  by  res)^n  of  the  part  which  any  one  had 
iakea  in  the  late  war.     This  treaty  being  as  much  a  matter  of 
record  as  the  law  of  the  state  or  the  present  judgment,  this 
Court  is  competent,  by  its  own  inspection  and  attention  to 
4ates,  to  determine  whether  the  authority  of  the  Supreme 
Court  was  not  at  an  end  before  it  undertook  to  pronounce  this 
JudgmeoL    And  being  of  opinion,  as  has  already  been  per- 
ceired,  that  such  was  the  case,,  the  conclusion  is  inevitable 
that  the  jadgment  was  void  from  the  beginning,  and  furnishes, 
although  unreversed,  no  defence  to  this  action. 

But  if  the  judgment  rendered  against  the  ancestor  of  the 
lessors  of  the  plaintiff  be  no  obstacle  t6  a  recovery  in  this  ao- 
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tiooy  it  is  supposed  they  are  barred  by  the  act  of  limitatsoBi, 
a  copy  of  which  appears  in  the  verdict  The  lessors  of 
the  plaintifiS)  on  the  other  hand,  contend,  that  their  case  is  aot 
embraced  by  the  provisions  of  tiiis  act,  and  that  if  it  be  other- 
wise, two  of  them  at  least,  on  account  of  their  infianey,  are 
within  its  saving  clause*  Whether  the  sense  of  the  legida* 
tu^e  in  the  present  case  be  collected  from  the  title  of  the  aet^ 
its  preamble,  or  its  enacting  words,  the  Court  cannot  see  how 
the  lessors  of  the  plaintiff  are  affected  by  it. 

Its  title  is  ^^  an  act  limiting  the  period  of  bringing  daims 
and  ^prosecutions  against  forfeited  estates."  Now,  as  the 
estate  of  Donald  Fisher  never  was  forfeited,  the  title  doesAot 
i^pply  to  an  action  brought  by  his  heirs  to  recover  the  land 
bjBlonging  to  their  ancestor. 

The  preamble,  which,  if  it  were  necessary  to  ;resort  to  it, 
might  in  a  doubtful  case  furnish  a'  clue  to  the  meaning  of  the 
legislature,  discovers  an  intention  to  provide  for  cases  of  a  very 
different  nature.  It  is  in  the  following  terms :  <<  Wheretf 
the  title  deeds  and  other  documents  relative  to  forfeited  es- 
tates were  generally  carried  away  by  the  former  proprietors, 
whose  conduct  occasioned  their  forfeiture,  and  the  title  of  the 
•tate  as  resulting  from  such  forfifitures  is  thereby  pec«diarly 
liable  to  be  obscured  or  defeated,  therefore,  &c.''  On  this 
preamble  it  is  sufficient  to  remark,  that  it  applies  only  to  for- 
feited estates,  and  that  the  mischief  intended  to  be  guiarded 
against  was  not  the  prosecution  of  actions  for  a  recovery  of 
property  by  persons  whose  estates  had  been  forfeited  and  sold, 
but  by  others  whose  property  might  have  been  sold  as  be- 
*  longing  to  the  party  whose  estate  had  been  forfeited.  If 
the  action  were  brought  by  the  attainted  party  himself, 
or  his  heirs  or  assigns,  no  title  deeds  or  doeumeals  eoold 
be  necessary  to  establish  the  claim  of  the  state.  A  wlid 
forfeiture,  as  they  would  both  claim  under  the  same  title, 
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woqU  be  ftll  that  was  wanting;  and  this  being  natter  of 
reooid,  might  be  made  out,  without  difficulty,  at  any  pe- 
riod of  time  e^er  so  remote.  But  when  strangers  to  the 
forfeiture  weie  plaintiffs,  then  it  might  be  diiBcult  for  the 
public,  not  being  in  possession  of  the  deeds  relating  to  the  es- 
tate of  the  person  convicted,  to  prore,  after  some  hpse  of 
time,  that  the  property  sold  ift  fact  belonged  to  the  attainted 
person^  and  in  such  case,  a  limitation  mi^t  be  reasondrie  and 
proper.  If  no  con^ruction  fiiTOurable  to  the  defendant  can 
be  drawn  from  the  tide,  or  preamble  of  the  act,  as  little  will . 
its  enacting  clause  avail  faim« 

The  Court  h^re  disclaims  all  right  or  inclination  to  ptft  on 
acts  of  limitation,  which  are  among  the  most  beneficial  to  be 
found  in  our  books,  any  other  construction  than  their  words 
naturally  import.  It  is  as  much  its  duty  to  give  effect  to  laws 
■ci  this  description,  with  which  Courts  however  sometimies 
take  great  liberties,  as  to  any  other  which  the  legblatare  may 
be  disposed  to  pass.  When  the  will  of  the  legislature  is  dtor- 
ly  expressed,  it  ought  to  be  followed  without  regard  to  con- 
eeqoenees.  And  a  construction,  derived  from  a  consideration 
cf  its  reason  and  spirit,  should  never  be  resorted  to  but  where 
the  ^expressions  are  so  ambiguous  as  to  render  such  mode  of 
ioterpstation  unavoidable. 

But  whatever  may  be  the  intention  of  the  legislature^  if 
such  intention  be  not  declared  by  apt  words,  no  Court  can  be 
fcteaied  for  mistaking  it,  and  giving  to  the  words  used  their 
'Ordinary  signification,  however  wide  such  interpretation  may 
he  finom  the  object  which  may  have  been  in  view.  It  most 
lie  admitted,  that  if  it  were  intended  to  bar  by  this  act  of 
limitation  suits  brought  by  the  parties  themselves,  whose  es- 
tates had  been  ferfeited  and  sold  by  the  commissioners  of  for- 
ftiture,  a  very  awkward  phraseology  has  been  employed.  The 
persona  barred  by  this  limitation  of  five  years  can  be  no  others 
ihan  those  who  had,  or  might  have  any  estate*  right,  titlp, 
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plainly  or  demaDd  in  any  lands  supposed  to  have  been  forfeit- 
ed in  consequence  of  the  attainder  or  conviction  of  any  per- 
son for  any  aet  -or  crime  committed  during  the  late  war,  and 
which  had  therefore  been  granted  to  any  person  by  the  coxn- 
-missioners  of  forfeitures. 

Beibre  this  act  can  be  brought  to  bear  on  any  case,  theYe 
must  have  been  an  actual  forfeiture  by  the  attainder  or  con- 
Tiction  of  some  person,  and  a  sale  by  the  commissioners,  of 
«0me  property  supposed  to  have  belonged  to  such  attainted 
•and  convicted  person,  but  in  fact  claimed  by  some  one  else. 
The  terms,  "supposed  to  have  been  forfeited,*'  cannot  with- 
out violence,  when  taken  in  connexion  with  those  which  fol- 
low, receive  any  other  meaning. 

They  refer  to  the  estate  which  had  been  sold  where  there 
might  be  room  for  supposition  and  mistake,  but  not  to  the 
fact  of  attainder  or  conviction,  which  must  ever  be  a  matter 
of  record  and  notoriety ;  and  about  which,  therefore,  there 
-could  be  no  doubt  or  mistake.     Thus  the  lands  of  A.  might 
^easily  and  innocently  be  sold  by  the  commissioners  under  a 
-supposition  of  their  having  belonged  to,  and  of  their  having 
4>een  forfeited  by,  the  conviction  of  B.     Such  cases  no  doubt 
must  have  occurred,  and  it  was  no  more  than  right  that  the 
parties  thus  aggrieved  should  be  barred,  if,  after  a  reasonable 
time,  they  neglected  to  assert  their  rights.    But  in  the  ease 
before  the  Court  there  has  been  no  forfeiture  by  the  convic- 
tion of  any  person,  which  alone  would  have  been  a  complete 
defence,  but  only  a  sale  by  the  commissioners,  and  of  course 
the  defendant  has  altogether  failed  in  making  out  one  essen- 
tial fact  to  constitute  a  case  for  the  application  of  the  limitation 
prescribed  by  this  law. 

It  has  not  been  pretended  that  the  parties  are  barred  by  the 
general  act  of  limitations,  nor  do  any  facts  appear  on  the  spe- 
cial verdict,  to  authorize  such  conclusion.  It  was  supposed 
by  the  plaintiff's  counsel,  that  the  defendant  might  rely  on  the 
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alienage  of  his  lessors,  but  although  this  ground  was  not  taken, 
yet  as  the  question  is  presented  by  the  facts  which  are  found, 
and  lest  it  may  be  supposed  to  have  been  overlooked,  the 
Court  bas  no  hesitation  in  saying,  that  as  Donald  Fisher  held 
these  lands  at  the  time  of  the  treaty  of  London,  in  1794,  nei- 
ther he  nor  his  heirs,  devisees,  nor  assigns  can,  so  far  as  re- 
spects this  [Mt>p«ty,  or  the  legal  remedies  incident  theretp,. 
be  T^^arded  as  aliens. 

Upon  the  whole,  then,  as  the  judgment  rendered  agitinst 
Donald  Fisher  was  coram  nonjttdicef  and  therefore  void,  and 
as  neither  the  title  of  the  limitation  act  which  has  been  relied 
on,  nor  its  preamble,  nor  its  enacting  words,  apply  to  a  case 
where  there  has  been  no  valid  attainder  or  conviction,  the 
Court  is  of  opinion,  that  judgment  must  be  entered  for  the 
plaintifi^  but  that  the  writ  of  habere  fac&zs  possessionem  be 
stayed  until  the  further  order  of  the  Court 

T.  A.  Emhstt  and  P.  A.  Jay  for  the  plaintiff. 

C.  D.  Cohi^EK  and  £.  Williams  for  the  defendants. 

AW^^ — ^Tblf  cause  was  curried  up  to  the  Supreme  Court,  and  the  judgmettt  af 
the  Circmt  Court  reversed.  It  was  very  fully  argued  aboVe,  but  the  Court  gave 
BO  opuoon  on  the  points  here  decided.  They  held  that  it  should  hare  appear- 
ed, as  tke  lessors  of  the  plaintiff  were  aliens,  that  their  ancestor  held  the  landS| 
that  tMy  that  the  title  was  in  him  at  the  date  of  the  treaty  of  1794.  This  fact  was 
Bot  found  by  the  rerdict,  and  although  nothing  was  found  to  show  that  he  had 
parted  with  his  title,  the  Court  refused  to  presume  that  it  was  then  in  hhiL. 
(ViAe  1  Wheaton's  Rep.  300.) 
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BefoHS  <  preoie  Court. 

I  Ron.  WILLIAM  P.  VAN  NESS,  Distriet  Jadge. 
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An  injunction  to  stay  proceedings  in  ninety-two  suits  in  ejectment,  where  the 

parties,  pleadiogs,iitle,  and  testimony,  were  the  same  ia  each  soil,  rnitil  one  er 

more  could  be  tried,  the  remainder  to  abide  the  event,  refused. 
A  court  of  law  can  albrd  the  necessary  reHef  in  such  a  case,  if  it  be  praper,  by 

a  consolidation  rule. 
Whelher  in  such  a  case  a  perpetual  injunction  would  be'  granted  against  pro- 

eeedtng  in  the  remaining  actions  after  the  defendants  had  obtained  sacees- 

aive  Terdlcts  in  sereral  of  the  suits  ?    Quere. 
The  Court,  having  full  power  to  issue  commissions  to  take  testimony  abroad^ 

when  sitting  as  a  Court  of  Common  Law,  will  not  entertain  any  proceedings 

for  such  a  ptirpose,  on  its  equity  side. 

This  was  a  bill  filed  to  obtam  an  iDJunction  against  pro- 
ceeding in  certain  actions  of  ejectment  commenced  in  this 
Court. 

The  bill  stated  that  the  defendants  had.  commenced  ninetj" 
two  suits  in  ejectment  against*  the  complainants,  and  that  the 
plaintiff,  the  lessors  of  the  plaintiff,  the  defendants,  and  the  de^ 
clarations  filed,  were  the  same  in  each  cause.  That  the  title  of 
the  plaiotifiisi  and  of  the  defendants  in  each  cause  was  the  same* 
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That  one  of  the  causes  being  at  issue,  an  application  had  beenv 
xnaile  to  the  eommon  law  side  of  the  Court  to  consolidate 
them,  and  tfasl  ihe  whole  should  abide  the  event  of  one  or 
ttiote  suits,  such  as  the  defendants  might  choose  to  try ;  bat 
that  the  Court  were  of  opinion  that  such  an  order  could  not| 
•ccorvlin^  to  the  strict  rules  of  the  common  law,  be  made* 
The  bill  further  stated,  that  the  complainant  had  been  unable 
to  make  the  regular  application  at  the  last  term  for  a  commis* 
sion  to  examine  a  foreign  witness,  in  consequence  of  not 
knowing  his  name,  and  that  the  defendants  had  since  refuseid 
to  consent  to  the  issuing  of  such  commission.  The  prayer 
was  for  an  injunction  to  stay  all  proceedings  until  the  further 
order  of  the  Court. 

D.  B.  Ogden  and  N.  Pendlstok  for  the  complainants* 
T.  A.  £mM£T  and  E.  Williams  for  the.  defendants. 

LIVINGSTON,  J.  This  is  a  bill  to  enjoin  the  defendants 
bom  proceeding  in  certain  actions  of  ejectment,  on  the  ground 
that  the  parties  litigating  are  the  same ;  that  the  title  of  the 
plaintiffs  and  oi  the  defendants  in  each  cause  is  the  same,  and 
that  the  same  testimony  in  each  will  be  relied  on.  The  prayer 
for  an  injunction  is  general,  to  stay  all  tlie  actions  until  the 
further  order  of  the  Court  5  but  the  real  object  of  the  com- 
pUinants  appears  to  be  to  have  the  proceedings  enjoined  in 
aoine  of  them  only,  and  to  permit  the  plaintiffs  at  law  to  go 
on  in  so  many  as  may  be  deemed  necessary  fairly  to  try  and 
decide  the  right  of  the  parties  claiming  title  to  the  lands  in 
question,  and  that  all  the  other  actions  abide  the  event  of  those 
which  may  be  directed  to  be  tried. 

This  is  neither  a  bill  -of  peace,  which  generally  lies  where 
a  right  has  been  repeatedly  tried  and  decided  at  law,  to  re- 
strain further  litigation,  nor  is  it  an  application  to  have  the 
H^ts  of  the  parties  determined  upon  issues  directed  by  the 
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Court  to  saye  the  trouble  and  expense  of  suing  a  number  of 
persons  separately ;  but  it  is  a  prayer  to  consolidate  actitms, 
which  it  is  not  denied  that  the  plaintiffs  haye  a  clear  right  to 
prosecute  and  have  decided  at  law,  merely  on  a  suggestion  that 
a  multiplicity  of  trials  will  thereby  be  ayoided,  and  much  eX'-^ 
pense  sayed.     The  attempt  to  obtain  the  interposition  of  a 
Court  of  Kquity  in  this  way  is  noyel,  and  of  the  first  impres- 
sion ;  although  instances  of  the  same  nature  must  y^y  fre- 
quently haye  occurred  in  this  state  in  prosecuting  actions  of 
ejectment.    The  cases  which  haye  been  decided  on  bills  in  the 
nature  of  bills  of  peace,  bear  but  little  analogy  to  the  present 
application.    If  this  be  a  proper  case  for  consolidation,  a  Court 
of  law  is  competent  to  afford  relief  as  well  in  this  as  in  other 
eases,  and  the  objections  which  lie  to  its  interference  in  this 
way,  must  apply  here  as  well  as  there.     What  right,  it  may 
be  asked,  has  this  Court  to  say,  that  one  yerdict  in  ejectment 
shall  be  final,  when  either  party  has  a  right  to  bring  another 
action  for  the  same  land ;  and  that  it  shall  be  final,  not  only  in 
a  particular  action,  but  that  nearly  one  hundred  other  actions 
shall  be  goyerned  by  it?  and  if  two,  three,  or  any  other  cer- 
tain number,  s^e  permitted  to  be  tried,  who  can  say  but  that 
the  yerdicts  may  be  so  yariant  or  contradictory  as  to  leaye  the 
title  as  doubtful  as  before  ?    In  one  point  of  yiew  the  present 
application  is  quite  unnecessary.  '  If  the  complainants  mean 
to  be  satisfied  with  one  yerdict,  and  it  should  be  against  them, 
they  can  easily  preyent  the  expense  of  further  trials  by  con- 
fessing judgments  in  the  other  suits ;  but  this  must  be  left  op- 
tional with  them,  as  it  must  be  with  the  plaintiffs  at  law,  whe<- 
ther  they  will  submit  to  one  yerdict  against  them,  this  Court 
not  haying  a  right  to  impose  such  terms  on  either  of  them. 

These  actions  of  ejectment  must  originally  haye  beep  pro- 
secuted against  the  different  occupants  of  different  parcels  of 
land,  and  although  the  landlords  may  haye  made  tiiemselyes 
defendants  in  all  of  them,  it  cannot  depriye  the  plaintiffs  of  the 
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right  of  proceeding,  as  they  might  have  done,  agunst  the  ori- 
ginal tenants.  If  the  prevention  of  costs  were  of  itself  a  rea- 
son for  a  Court  of  Equity's  interposing  in  this  way,  it  might 
encowvage  tenants  who  had  no  right  but  possession,  to  put 
the  oiivner  to  the  trouble  and  expense  of  asserting  his  title  in 
a  Court  ofJusticey  in  hopes  of  discovering  some  defect  in  it, 
if  they  could  ibrce  him  to  consolidate  his  actions,  and  thus  di- 
vide the  costs  of  only  one  suit  among  them. 

Upon  the  whole,  I  think  it  improper  to  allow  an  injunc- 
tion. 

T.  Because  the  only  relief  which  is  sought  by  the  bill,  if 
it  be  proper  at  all,  can  foe  afforded  as  well  at  law  as  in  this 
Court 

2.  Because  the  parties  are  much  too  early  in  making  the 
present  application.  If  the  defendants  obtain  verdicts  at  law 
in  four  or  five  successive  trials,  I  will  not  say  that  the  plain- 
tifEi  might  not  then  be  perpetually  enjoined  from  proceeding 
in  the  other  rcUods  ;  but,  until  then,  each  party  must  be  left 
to  conduct  the  sails  in  such  way  as  they  think  proper,  under 
such  rales  as  the  Court,  where  they  are  pending,  may  pre- 
Acribe. 

The  ap|dication  for  a  commission  to  take  depositions  in 
Canada  most  be  made  in  open  Court,  a  Judge  at  chambers 
having  no  power  to  award  one ;  nor  is  it  necessary  or  proper 
to  come  into  equity  for  it,  the  Circuit  Court,  sitting  as  a  Court 
of  law,  having  foil  power  to  grant  it  I  perceive,  however,  no 
objection  arising  out  of  the  war,  to  taking  out  such  a  commis- 
sion. If  it  be  not  executed  in  a  reasonable  time,  the  Court 
jnay  discharge  tiie  rule,  and  permit  the  plaintiffs  at  law  to  pro- 
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Wilson  et  al.  v.  Izard  et  al. 

Alien  enemies  who  had  enroHed  thcmtelves  as  voluoteen,  and  been  accepted 
bj  the  President,  under  the  act  of  the  6th  of  February,  1812,  not  entitled  to 
be  discharged ;  there  being  no  law  enjoiniog  the  President  from  accepting 
Them. 

Itfleemf  that  the  President  had  a  right  to  accept  volunteers,  to  senre  at  a  partica- 
lar  post  as  well  as  for  general  service,  the  act  being  silent  on  tUle  subject.  At 
any  rate  he  had  a  discretion  in  the  premises,  not  to  be  controlled  by  a  Court 
of  Justice. 

The  insertion  in  their  enrolment  of  the  officer*8  name  under  whom  the  volun- 
teers were  to  ierve,  was  meant  merely  to  ascertain  the  post  where  they  were 
to  serve  by  designating  its  commander,  and  not  to  attach  them  to  his  per- 
sonal command,  so  that  he  could  not  be  changed. 

• 

LIVINGSTON,  J.  By  the  return  made  to  the  habeas 
corpus  issued  iu  this  case  it  appears,  <^  that  the  complainants 
had  enrolled  themselves  as  privates  in  a  corps  of  volunteers, 
under  the  command  of  Lieutenant  Colonel  Denniston ;  that  as 
anich  their  services  have  been  accepted  by  the  President  of  the 
United  States,  agreeable  to  the  act  authorizing  him  to  accept 
and  orguuze  certain  volunteer  military  corps,..passad  the  6tfa 
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of  February^  1812,  and  an  act  supplementary  thereto,  passed 
the  €tb  of  July  id  the  same  year ;  and  that  the  parties  are  now 
doing  duty  as  private  soldiers  in  the  city  and  harbour  of  New- 
York,  as  stipulated  in  the  original  instrument  by  which  they 
enrolled  themselves/' 

On  re/erriog  to  this  instrument  of  enrolment,  which  is  an- 
nexed to  and  made  part  of  the  return,  it  appears  that  the  com- 
plainants, among  others,  did  thereby  <^  volunteer  and  offer  their 
services  to  the  United  States,  pursuant  to  the  act  of  Congress 
of  the  6th  of  February,  1812,*  to  serve  under  the  command  of 
Brigfulier  General  Armstrong,  for  the  sole  purpose  of  defend- 
ing the  city  and  harbour  of  New-York,  for  one  year  only/' 
This  roll  was  signed  by  one  of  the  complainants  as  an  artifir 
cer.     It  is  not  stated  in  the  return  that  the  parties  have  re- 
ceived  pay  as  privates,  nor  that  they  have  taken  the  oath  pre- 
scribed by  the  18th  section  of  the  act  ^'  to  raise  an  additional 
military  force,'' ''  to  observe  and  obey  tlie  orders  of  the  Presi- 
dent of  the  United  States,  and  the  orders  of  the  officers  ap- 
pointed oyer  tbem,  according  to  the  rules  and  articles  of  war." 
But,  as  it  is  averred  in  the  return  that  the  President  has  ac- 
cepted them,  and  thdt  they  are  in  actual  servift,  it  is  fairly  to 
be  presumed,  until  the  contrary  be  made  to  appear,  that  they 
receive  pay,  and  have  taken  the  oath  just  recited. 

On  this  state  of  iacts,  it  has  been  intended  that  these  volun- 
teers are  entitled  to  their  discharge. 

Fifst.  Because  they  are  alien  enemies,  which  is  a  fact  not 
Jf>pearuig  on  the  return,  but  sworn  jo  at  the  time  of  the  allow- 
-anoe  of  the  habeas  corpus.  This  objection  is  at  once  disposed 
of  by  aayi&g,that  the  President  is  not  enjoined  by  any  lavv,  ei- 
thiH'  £tom  enlisting  alien  enemies  in  the  armies  which  have  been 
cadered  U}  be  vused  during  the  present  war,  or  from  accept- 
ing of  the  voluntary  services  of  persons  of  that  description. 
IVhetbcr  Bvitiah  suligects  may  not  thus  commit  themselves 
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with  their  natural  sovereigDy  or  whether  it  be  good  policy  to 
employ  theniy  are  questions  of  legislative,  not  of  judicial  con- 
sideration. 

A  second  ground  of  relief  is,  that  the  President  is  not  au- 
thorized to  accept  of  volunteer  corps  for  the  defence  of  a  par- 
ticular place,  but  only  for  general  purposes ;  so  that  they  may 
be  ordered,  in  ca^  of  necessity,  to  any  part  of  the  United 
States* 

On  this  point  the  act  in  question  is  silent,  and  as  far  as  the 
power  delegated  by  it  to  the  President  may  be  misused,  it  is 
unimportant  which  construction  prevails ;  for  in  cither  case 
there  will  be  a  latitude  of  discretion,  as  must  ever  exist  in 
such  cases,  which  will  afford  ample  scope  for  very  serious 
abuses.     As  commander  in  chief  of  the  army,  it  does  not  ap- 
pear to  have  been  reposing  too  much  confidence  in  the  Presi- 
dent to  leave  it  to  him  to  accept  of  these  volunteer  corps, 
either  for  the  defence  of  particular  forts  or  cities,  which  mu»t 
be  garrisoned  throughout  the  war,  or  for  the  general  defence 
of  the  Union.     For  the  first  of  these  purposes  it  would  be 
more  easy  to  obtain  volunteers,  and  when  obtained  they  would 
feel  better  reconciled  to  the  service,  and  in  general  be  more 
useful  and  zealous  in  the  defence  of  their  own  firesides,  than 
they  would  be  if  marched  to  a  great  distance  from  home,  and 
employed  to  defend  remote  parts  of  the  United  States.     But 
this  Court  does  not  think  it  necessary  to  express  any  opinion 
whether  the  President  has  a  right  or  not  to  accept  of  volun- 
teers for  the  defence  of  a  particular  city  or  harbour,  because 
under  the  powers  vested  in  him  by  this  act,  he  has  a  discre- 
tion in  the  premises,  in  the  exercise  of  which  he  cannot  and 
ought  not  be  controlled  by  any  Court  of  Justice.    If  he  abuses 
this  discretion,  he  must  be  amenable  foi"  his  acts,  if  at  all,  in 
some  other  way.     But  however  the  public  interests  may  be 
affected  by  accepting  of  soldiers  for  the  discharge  of  a  particu- 
lar duty,  it  does  not  lie  in  the  mouth  of  the  men  who  have 
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thus  made  a  good  bargain  with  the  President,  to  allege  as  a 
reason  for  their  not  being  bound,  that  he  had  exceeded  his 
powers.       So  long  as  thej  receive  pay,  and  are  employed 
agreeably  to  their  offer,  this  Court  feels  disposed  to  consider 
them  as  regularly  in  service  under  the  act  in  question,  and 
can  pereeiVe  do  cause  whatever  of  complaint  on  their  part. 
It  might  be  added  that,  for  aught  that  appears,  the  President 
VMiy  have  accepted  of  them  for  general  purposes.     If  so,  it 
will  not  be  denied  that  he  has  a  right  to  use  them  for  the  de- 
fence of  the  harbour  of  New- York,  and  that  so  long  as  they 
are  ihns  employed,  they  are  doing  duty  within  the  terms  of 
the  oflTer  which  they  made  of  their  services. 

Another  complaint  is,  that  Wilson,  one  of  the  parties  in  the 
instroment  of  enrolment  which  is  produced,  has  engaged  as 
an  artificer ;  whereas  by  the  return  it  appears,  that  he  is  doing 
dnty  as  a  private  soldier,  as  stipulated  in  the  original  instru- 
ment of  enrolment.  The  Court  is  not  prepared  to  say  that 
this  return  furnishes  any  evidence  of  the  employment  of  this 
man  contrary  to  the  offer  which  he  made  of  himself.  A  com- 
pany of  artificers  may,  for  aught  that  appears,  be  called  a  com- 
pany of  soldiers,  and  may  be  compelled,  for  any  thing  that 
appears  to  the  Court,  to  do  duty  a's  such.  This  man  has  cer- 
tainly sworn,  as  well  as  the  others,  that  he  will  faithfully  serve 
against  the'' enemies  of  the  United  States,'^  and  it  is  presum- 
ed that,  in  day  of  battle  he  might,  although  he  be  called  an  ar- 
tificer, be  compelled  to  fight  against  the  enemy. 

Agadn,  it  is  said  these  men  engaged  to  serve  under  Briga- 
dier General  Armstrong,  and  are  now  placed  under  another 
officer. 

This  gentleman  having,  at  ihb  time  of  this  enrolment,  the 
command  of  the  city  and  harbour  of  New-York,  his  name 
must  have  been  inserted  for  no  other  purpose  than  for  desig- 
nating the  extent  of  the  duty  to  which  they  obliged  them- 
selves 5  ory  as  is  more  probable,  merely  for  the  purpose  of 
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stating  who  was  the  then  commander  in  chief  ov^  the  city 
and  harbour.  It  never  could  have  been  supposed  that  it  im- 
posed any  obligation  on  the  government  to  continue  General 
Armstrong  in  this  command ;  or  that,  in  case  of  his  death  or 
employment  elsewhere^  they  were  exonerated  from  any  fur-* 
ther  service,  and  that  all  subsequent  detention  would  be  u&- 
lawful. 

But  if  this  be  no  satisfactory  answer,  one  completely  so  will 
be  furnished  by  the  oath  which  these  men  have  taken,  which 
must  have  been  subsequent  to  their  enrolment,  and  to  the 
President's  acceptance.  By  that  oath  they  oblige  themselves 
to  '^  obey  the  orders  of  whatever  officers  are  appointed  over 
them."  If  they  had  any  claim  before  to  an  exclusive  service 
under  General  Armstrong,  by  this  oath  they  surrendered  that 
privilege,  and  became  bound  to  continue  in  service,  under 
such  other  officer  or  officers  as  might  be  appointed  to  com- 
maind  them. 

It  is  the  opinion  of  the  Court  that  the  parties  be  remanded. 

W.  Sampson  and  J.  Anthon  for  the  plaintiffs. 
N.  Sanford,  D.  a.  for  the  defendants. 
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The  Ship  Grand  Turk. 

Inie  naiter  of  «  ship  has  do  Uen  on  the  vegBel,  for  his  wages  or  perquisitef, 
which  cui  he  esiorced  ia  a  Coart  of  Admirslty . 

Amd  this  diileraace  between  the  remedies  of  the  master  and  of  the  nuuriners  for 
wages,  has  not  arisen  from  any  application  of  the  common  law  doctrine  of 
liens  to  the  case  of  the  master,  nor  from  encroachments  of  the  Common  Law 
Cowti,  bat  because  the  master  contracts  upon  the  credit  of  the  owners  and 
not  of  the  ship;  and  snch  a  lien  would  be  attended  with  great  inconvenience 
if  the  master  could  enforce  it  abroad  for  wages  due  him,  and  thus  compel  a 
sacrifice  of  the  ship. 

Whether  a  master  can  proceed  in  petttmam  Tn  Admiralty  for  his  wi^es?  Qnere. 

Wbether  diabtirsements  made  by  the  master  for  the  ship  would  create  a  lien  en- 
ferdble  in  Admiralty  ?   Quere. 

Tsis  was  an  appeal  from  the  District  Court  of  the  Southern 
District  of  New^-Tork. 

John  CarltOQ  the  respondent  filed  his  libel  against  the  ship 
Grand  Ttirk^  alleging  that  in  December,  1815,  he  was  employ- 
ed bj  William  and  James  Dunlap,  the  appellants,  who  were 
ber  owners,  to  go  a  voyage  in  her  as  master,  from  New-York 
to  Belfast  and  back.  That  in  the  course  of  the  voyage  he  had 
expended  various  sums  of  money  for  repairs,  ordinary  charges^ 
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and  the  wages  oi  the  crew ;  and  had  received  various  sums  on 
account.  That  he  claimed  a  right  to  apply  whatever  money 
he  had  received,  in  payment  of  his  own  wages  and  perquisites^ 
before  any  of  it  should  be  applied  to  extinguish  the  disburse- 
ments made  by  him  on  the  voyage ;  and  that  the  appellknts 
were  insolvent.  By  the  account  annexed  to  the  libel,  it  ap- 
'  peared  that  the  respondent  had  received  money  enough  to 
pay  him  for  ^11  disbursements  he  had  made,  and  that  the  ba- 
lance due  him  was  not  so  large  as  his  claim  fcH*  wages  and  per* 
quisites. 

The  appellants  put  in  a  claim  admitting  most  of  the  facts 
stated  in  the  libel,  but  denying  the  respondent's  right  to  ap- 
propriate the  monies,  received  by  him,  to  pay  his  wages,  &c. 
because  he  had  received  them  expressly  on  account  of  the 
ship's  disbursements,  and  had  so  accounted  for  them  with  the 
appellants;  and  insisting  that  they  should  be  first  applied  to 
extinguish  the  charges  f%r  disbursements.  The  claimants  also 
insisted  that  the  respondent  had  no  lien  on  the  vessel  for  his 
balance  of  account,  the  master's  wages  and  perquisites  being 
a  mere  personal  charge  against  the  owners ;  and  on  this  ground 
excepted  to  the  jurisdiction  of  the  Court. 

The  Court  below  decreed  a  condemnation. 

W.  Slosson  for  the  appellants. 
R.  Sedgwick  for  the  respondent. 

LIVINGSTON,  J.  This  is  a  libel  by  the^ master  against 
the  ship  Grand  Turk,  for  disbursements  made  by  him  while 
abroad,  for  wages  paid  by  him  to  some  of  the  mariners  after 
her  return  home,  and  also  for  wages  due  to  himself. 

The  District  Court  condemned  the  vessel,  pursuant  to  the 
prayer  of  the  libel,  and  ordered  all  these  demands  to  be  paid 
out  of  the  proceeds.  From  this  sentence  an  appeal  has  been 
talcen  to  this  Court. 
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It  is  denied  by  the  appellant;  and  of  that  opinion  is  the  Cour^ 
that  any  thing  was  due  to  the  master  for  disbursements  at  the 
time  of  filing  his  libel.    He  had  received  from  the  consignee 
in.  'Belfast, enough  to  reimburse  him  for  all  these  advances,  and 
as  the  money  was  paid  for  the  express  purpose  of  such  reipi- 
hursement,  and  so  credited  by  the  master  at  the  time,  as  ap 
pears  by  his  own  account  and  receipt,  he  cannot  now  be  per- 
mitted to  say  that  it  was  a  payment  on  account  of  his  own 
'wages,  and  thus  revive  a  credit  against  the  owners  for  these 
advances :  on  this  point  the  evidence  is  conclusive.     Nor  is  it 
less  so  that  the  sums  paid  by  the  libellant  to  two  of  the  ma- 
riners, who  sued  him,  and  which  constitutes  another  item  of 
his  demand,  were  also  repaid  by  the  owners  previous  to  the 
commencement  of  this  suit 

The  Court  is,  therefore,  relieved  from  the  necessity  of  ex-  * 
amlning  whether  a  vessel  can  in  any  case  be  libelled  by  the  mas- 
ter for  disbursements  made  by  him  while  abroad;  or  for 
wages  which  he  may  have  advanced  the  seamen.  The  naked 
question  presented  for  its  consideration,  is  whether  a  vessel 
can  be  proceeded  i^inst  in  the  Admiralty,  for  wages  due  to 
the  master  himself. 

It  is  not  denied  that  in  England  this  cannot  be  done ;  and 
that  such  has  generally  been  regarded  as  the  law  of  this  coun- 
try— ^but  it  is  supposed,  that  it  has  been  thus  settled  by  some 
mistake^  in  testing  a  master's  right  to  proceed  against  his  ves^*  , 
sel,by  the  rules  which  apply  to  him  at  common  law,  of  which' 
a  party  is  deprived,  as  soon  as  he  parts  with  the  possession  of 
the  property^or  by  a  series  of  improper  encroachments  by 
Courts  of  common  law,  under  a  statuteof  Richard  the  Second, 
on  the  jurisdiction  of  the  Courts  of  Admiralty.     If  this  were 
really  the  origin  of  the  rule,  and  the  Court  were  satisfied  that 
it  had  proceeded  from  an  incorrect  course  of  reasoning,  as  ap^ 
plied  Co  the  case  of  liens,  or  from  an  unwarrantable  issuing  of 
prohibitions  by  common  law  courts,  would  it  not  be  better 
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for  the  legislature  to  apply  a  remedy  to  the  evil,  if  it  be  one, 
than  that  a  sihgle  Judge  should  expunge  from  the  commereial 
code  of  the  United  States^  a  principle  which  has  been  sanc- 
tioned by  the  practice  of  ages  in  Great  Britain,  and  which  had 
been  regarded  as  the  law  of  this  country,  from  its  earliest  set* 
tiement  down  to  the  present  day  ?    But  it  is  not  tru^^.that  the 
Courts  of  common  law  have  proceeded  on  the  sole  ground, 
that  because  there  was  no  possession  in  the  master,  there  could 
be  no  lien — or  seamen  would  not  have  been  aildwed  to  libel, 
which  they  rarely  do  until  they  have  left  the  vessel*    Nor 
could  this  reasoning  have  always  applied  to  the  master,  who, 
to  avoid  this  technical  difficulty,  might  have  filed  his  libel 
while  in  actual  possession  of  the  vessel.     The  denial  to  a 
master  of  a  remedy,  which  is  every  day  resorted  to  by  the 
sailors,  must  then  be  founded  in  some  other  reasons,  and  ac- 
cordingly we  find  others  assigned.    One,  is  the  inconvenience 
and  expense  to  which  owners  would  be  subject,  if  on  every 
dispute  with  the  master,  he  could  take  their  vessel  out  tff  their 
hands  by  process  in  the  Admiralty,  and  the  power  which 
would  then  be  conferred  on  him  of  compelling  them  to  suli*- 
mit  to  improper  charges.    The  lien  which  he  has  on  the 
freight  which  he  is  to  receive>  is  given  as  another  reason  why 
he  should  be  debarred  of  a  remedy  against  the  vessel  herself^ 
and  as  he  is  also  supposed  to  contract  personally  with  the  own« 
era,  so  it  has  been  thought  proper  not  to  permit  him  to  look 
elsewhere  for  satisfaction.     Thus  we  sde,  that  it  is  not  merdy 
because  the  contract  of  the  master  is  made  on  land,  or  because 
some  mistake  has  been  made  in  applying  to  him  the  strict  doc- 
trine of  liens  as  understood  at  conimon  law,  that  he  is  not  al- 
lowed to  proceed  against  his  own  vessd,  but  for  other  rea- 
sons, which  by  many  will  probably  be  consider^  as  founded 
in  good  sense,  and  fully  to  justify  the  conclusions  which  have 
been  drawn  from  them.    Sir  William  Scott,  in  the  cttse  of  the 


APftu.  TE&id,  1817.  77 

Ship  Grand  Tark. 


Favourite/  considers  the  inability  of  a  master  to  sue  in  the 
admiralty  as  arising  altogether  from  his  being  supposed  to 
stand  on  the  security  of  his  personal  contract  with  his  onner, 
and  not  relating  to  the  bottom  of  the  ship ;  and  in  the  case  of 
"Wilkins  and  Carmichael,  Lord  Mansfield  refused  to  allow  the 
master  to  retain  the  vessel,  either  for  ^ages,  stores,  or  repairs. 
Tibis  was  a  case  in  which  the  master  had  not  parted  with  the 
possession,  and  where  his  owner  had  become  a  bankrupt> 
whose  assignees  were  plaiotifis  in.an  action  of  Trover.  The 
whole  Court  of  King's  Beneh  was  of  opinion,  that  there  was 
no  particular  contract  that  the  ship  should  be  a  pledge ;  that 
there  was  no  usage  of  trade  to  that  purpose,  nor  any  implica- 
lion  from  the  nature  of  the  dealing :  that  on  the  contrary,  the 
law  had  always  considered  the  master  as  contracting  person* 
ally  with  the  owner.— rOn  this  ground,  it  is  added,  prohibitions 
have  been  granted.:  Thus  we  see  that  this  has  been  treated  in 
England,  not  merely  as  a  question  of  jurisdiction,  but  that  it 
has  long  been  considered  by  all  the  tribunals  of  that  country, 
as  a  settled  principle  of  law,  that  a  right  of  proceeding  in 
rem  for  a  claim  of  this  kind  never  did  exist  in  the  master.  It 
has  not  been  shown  that  such  a  proceeding  was  ever  sustained 
by  any  English  Court  of  Admiralty,  even  before  the  act  of 
Richard  the  Second.  But  were  it  not  so  perfectly  and  well 
settled  as  it  is,  that  the  master  never  had  this  security  for  his 
wages,  and  the  Court  was  at  liberty  to  adopt  a  rule  of  its  own, 
it  would  hesitate  much  before  it  gave  to  him  the  remedy 
which  is  now  souj^t  If  he  may  thus  proceed  for  wages  af- 
ier  the  return  to  the  port  where  the  owner  resides,  he  must 
have  the  like  privilege  for  wages  which  may  become  due  in 
foreigb  ports,  by  which  an  (^portunity  would  be  afforded  him 
of  breakiBg  op  the  voyage  while  abroad,  for  the  purpose, 
aometimes,  o£  becoming  purchaser  of  the  vessel,  under  a  seii* 
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tence  founded  on  proceedings  originating  ivith  himself,  and 
where  a  condemnation  might  be  had  before  the  owner  could 
possibly  be  apprized  of  the  suit.  Were  this  a  proceeding  in 
the  admiralty  inpersonam,  it  might  then  be  worth  while  to  con- 
sider whether,  notwithstanding  the  prohibitions  which  have 
been  awarded  in  England,  and  the  consequent  abandonment 
or  loss  of  jurisdiction  in  many  cases  by  the  admiralty,  thts 
Court  would  not  maintain  an  action  of  that  kind.  If  it  de- 
cided in  favour  of  its  admiralty  jurisdiction  in  such  a  case,  it 
would  be  introducing  no  new  rule  of  law,  but  enforcing  one 
already  established,  and  in  a  way  which,  although  it  may  not^ 
for  a  long  time,  have  been  resorted  to,  could  work  no  injury 
to  either  party  :  but  where  a  right  to  proceed  in  rem  has  been 
so  long  and  so  pertinaciously  denied,  and  on  grounds  which, 
to  say  the  least  of  them,  are  sufficiently  plausible,  and  when  it 
cannot  be  shown,  with  any  certainty,  ever  fi>  f^ave  existed,  this 
Court  feels  no  inclination  to  interfere  for  the  purpose  of  intro- 
ducing a  different  rule.  It  is  possible  that  the  English  com- 
mon law  courts  have  first  granted  prohibitions,  on  the  ground 
that  these  being  contracts  upon  land,  the  admiralty  had  no  right, 
after  the  passing  of  the  statute  of  15  R.  2  C.  3.  to  take  cognizance 
of  them ;  but  although  this  may  have  been  deemed  a  sufficient 
ground  for  their  interfering  in  this  way,  yet  we  find  these  Courts 
invariably  deciding,  when  it  becomes  necessary,  that  the  mas- 
ter has  no  right  by  his  contract  to  any  remedy  against  the  ves- 
sel, or  even  any  lien  on  its  proceeds,  and  so  the  whole  Court 
of  King's  Bench  certified  their  opinion  to  be  to  the  Lord  Chan- 
cellor in  the  case  of  Hussey  against  Chester  and  others. 

The  judgment  of  the  Court  isj  that  the  sentence  of  the 
District  Court  be  reversed,  and  that  the  libel  be  dismissed  with 
costs. 
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The  act  of  the  itate  of  I9ew-York  of  the  8d  of  Apiili  1811,  is  an  insolvcut  and 

not  a  bankrupt  law. 
IMstinctioD  betireea  iasolTeDt  and  bankrupt  lawi.— Derived  from  Eoglandi 

who'e  if  haw  been  Jong-  e«tablnhcd.    Those  laws  defined. 
I/tbe  ace  in  qoettion,  boweTer,  bad  been  a  bankrupt  law,  it  would  not  have  been 

Toid  aa  repugnant  to  the  constitution  of  the  United  States. 
Ptesmnption  in  faroor  of  the  conttttutionafitj  of  state  laws. 
The  axigteoee  of  a  power  in  the  states  to  pass  bankrupt  laws,  not  incompatible 

with  the  powera  delegated  to  Coogreis  for  that  purpose.    The  exercise  of  the 

powers  of  the  latter  would,  however,  suspend  the  powers  of  the  former. 
Importasee  of  bankrupt  laws  to  the  larger  commercial  stateti  and  probability 

that  they  intended  to  retain  the  right  of  making  their  own  until  Congrew 

could  adopt  an  uniform  system.     Difficulties  attending  the  adoption  of  such 
•  syifem. 
Whether  a  general  bankrupt  law,  including  any  clksses  besides  tra<ier8,  would 

be  within  the  powers  granted  by  the  constitution  to  Congress  ?    Qoere. 
The  constitutional  provision  that  ''no  state  shall  pass  any  law  impaiiing  the 

obligation  of  contracu/*  docs  not  apply  to  insolvent  laws. 
INfficnlty  attending'  tht  application  of  this  provision. 
Boles  of  constitutional  construction. 
Bistory  of  the  erils  which  led  to  the  adoption  of  this  and  the  like  restraining" 

provisions.    Insolrent  laws  were  not  among  those  evils ;  on  the  contrary,  they 

were  esteemed  beneficial. 
Inference  from  the  uninterrupted  practice  of  some  of  the  states  in  favour  of  the 

constitutionality  of  such  laws. 
Presumption  that  contracting  paities,  being  aware  of  this  practice,  make  their 

contracts  with  reference  to  it. 
The  retraspective  operation  of  insolvent  laws  does  not  bring  them  within  ther 

cQostitntional  provision. 
Chronological  account  of  the  insolvent  laws  of  New-Tork.    No  distinction  In 

any  of  them  between  existing  and  future  contract's. 
The  rule  lex  lod  e^nhracHu  does  not  apply  to  cases  of  discharge  under  insol* 

rent  laws. 

ibanin^  of  tfab  rale.  Mischievous  tendency  of  some  dicla  and  decisions  arising* 
out  of  it,  proceeifiag  on  a  mistake  in  applying  it  as  well  to  the  remedy  as  to 
the  conatroction  and  validity  of  the  contract.  Bemarks  on  Smith  and  Bu« 
cbanan,  and  other  cases. 

Expediency  and  justice  of  insolvent  laws. 

The  defendant  made  to  the  plaintiffs  at  Boston,  Massachusetts,  while  they  all 
resided  there,  aeveral  promissory  notes,  and  afterwards  removed  to  New-York, 
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where  be  was  dischtrged  ander  the  insolvent  law  of  that  state,  of  the  3d  of 
April,  1811,  which  was  passed  after  the  inalMngi>f  the  notes.  Held  that  bb 
discharge  was  a  good  bar  to  the  action. 

LIVINGSTON,  J.  This  is  an  action  Brought  on  seven! 
promissoiy  notes,  made  or  end<M'sed  by  the  defendant,  then  re* 
siding  in  Boston,  to  the  plaintifEs,  who  were  then  and  are  yet 
residents  of  the  same  place.  The  notes  are  also  made  payable 
in  Boston,  and  were  dated  prior  to  the  passing  of  the  insoWent 
law  hereinaft^  mentioned. 

The  defendant  pleaded  the  general  issue,  and  on  the  trial 
ofiered  in  evidence,  pursuant  to  a  notice  given  for  that  pur*^ 
pose,  a  discharge  by  the  Recorder  of  the  city  of  New-York^ 
dated  the  13th  of  November,  1611,  which  was  granted  in  vir- 
tue of  an  act  of  the  legislature  of  the  st&te  of  New-York,  en-* 
titled  '^  An  act  for  the  benefit  of  insolvent  debtors  and  their 
creditors,"  passed  the  3d  of  April  of  the  same  year. 

To  the  reading  of  this  discharge  the  plaintifis  objected^4)Ut 
it  was  admitted.  A  verdict,  however,  was  taken  by  consent, 
for  the  plaintiffs,  subject  to  the  opinion  of  the  Court  on  a  case 
to  be  made  by  the  parties.  If  the  discharge  was  improperly 
admitted,  judgment  is  to  be  entered  on  the  verdict  as  it  now 
stands ;  but  if  the  discharge  shall  be  thought  a  good  bar  to  the 
action,  the  present  verdict  is  to  be  set  aside,  and  a  verdict  and 
judgment  thereon  entered  for  the  defendant.  The  defendant, 
at  the  time  of  obtaining  his  discharge,  resided  and  yet  resides 
in  the  city  of  New-York. 

Few  questions  have  ever  been  agitated  in  any  Court  of  the 
United  States,  since  the  formation  of  the  federal  government, 
of  more  extensive  consequence,  or  of  more  delicacy  than  those 
which  are  now  to  be  decided.  When  the  binding  force  of  an 
act  of  the  legislature  of  any  state  is  drawn  into  question  for  its 
supposed  repugnancy  to  the  federal  constitution,  although  no 
Court  can  entertain  any  doubt  of  its  right  to  pronounce  it  in- 
valid,  yet  it  is  no  more  than  becoming  to  proceed  with  cau- 
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lion,  and  t(^th  more  than  ordinaty  deliberation.    Presump^ 
tions  will  ever  eitist  in  farour  of  the  law^  for  it  will  not  rea^ 
diJy  be  sappoaed  that  any  state  legialatare^  who  are  as  much 
bound  by  the  constitution,  and  are  under  the  sanie  solemn 
sanctions  as  the  Jadges  of  those  Courts,  to  regard  it,  have  either 
tniffaiceo  its  meaning,  or  knowingly  transcended  their  own 
powers.     If^  then,  by  any  fair  and  reasonable  interpretation^ 
irhere  the  case  is  at  all  doubtful,  the  law  can  b6  reconeiled 
with  the  constitution,  it  ought  to  be  done,  and  a  contrary 
course  pursued  only,  where  the  incompatibility  is  so  great  as 
to  render  it  extremely  difficult  to  give  the  latter  effect^  with- 
out violating  some  provision  of  the  former, 

Hepiaintifr's  counsel,  in  support  of  the  verdict,  say,  that 
the  discharge  whieh  was  given  in  evidence  can  be  no  bar  t9 
the  action.    They  contend, 

1.  That  the  statute  of  New- York,  under  whidh  it  was  ob* 
Cainecl,  is  a  bankrupt  law,  and  as  such,  is  void  for  its  repug- 
nancy to  the  constitution  of  the  United  States ;  and  this  posi* 
lion  is  supported  by  the  broad  assertion  that  every*  law  which 
discharges  the  person  and  property,  as  well  future  as  in  pos- 
te^ion  of  the  debtor,  is  a  bankrupt  law.  But  to  this  defioi- 
tioQ  the  Court  does  not  assent ;  for  this  would  be  to  confound 
at  once  almost  all  the  distinctions  between  these  laws.  Which 
have  been  known  and  recognised  in  England,  from  which 
county  ^1^  borrow  the  terrn^  from  the  first  introdoctioo  of 
the  system  Acre,  in  tbe  reign  of  Henry  the  Eighth,  down  to 
the  present  tiiiie;  distinctions  which  must  have  been  familiar 
to  many  of  the  members  of  the  convention  that  made  the  «bn- 
stitutioo.  It  is  not  because  these  laws  may,  in  som6  respects, 
produce  the  same  effects,  that  they  are  not  to  be  distinguished 
from  each  other.  In  £l^ngland  the  bankrupt  system  has  been 
toniined  exclusively  to  traders,  and  the  creditors  of  traders : 

U 
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whereas  the  insolvent  laws  of  this  country  embrace  every 
class  of  debtors*  It  is  of  no  importance  whether  the  debt 
has  been  contracted  in  the  way  of  trade  or  not,  for  a  persoQ 
to  come  within  the  purview  of  an  insolvent  law.  So  exclu- 
sively have  bankrupt  laws  operated  on  traders^  that  it  may 
well  be  doubted,  whether  an  act  of  Congress  subjecting  to  such 
a  law  every  description  of  persons  within  theUnited  States^ 
would  comport  with  the  spirit  of  the  powers  vested  in  them 
in  relation  to  this  subject. 

But  it  is  not  only  in  the  persons,  who  are  the  objects 
of  these  laws,  that  a  difference  exists,  but^  their  general 
and  most   important  provisions  are   essentially   dissimilar. 
Under  a  bankrupt  law,  the   debtor  is  at  once,  by  opera- 
tion of  law,  as  soon  as  he  has  committed  an  act  of  bamk- 
ruptcy,  divested  of  all  his  property,  which  is  transferted  te 
assignees  in  trust  for  his  creditors.      All  dispositions  by  the 
bankrupt  himself  ^fler  this  are  void  ;  an  insolvent^  on  the  eon- 
-trary,  retains  the  management  of  his  own  estate,  however  he 
may  misbehave  towards  his  creditors  at  large,  and  it  is  rarely, 
unless  on  his  own  application,  vested  in  others.      It  is  of  no 
importance  how  many  acts  he  may  commit,  which,  under  a 
bankrupt  system,  would  enable  his  creditors  to  take  from  him 
the  control  of  his  property ;  they  can  seldom  act  upon  him 
compulsively  under  the  provisions  of  an  insolvent  law,  if  he 
be  obstinate  or  dishonest,  until  he  has  given  what  preferences 
he  thinks  proper,  and  is  become  so  poor  as  to  be  scarcely 
worth  pursuing.     Under  the  one  system  the  creditors  are 
actors,  and  under  the  other  the  debtor  himself  originates  the 
•proceedings ;  and  if,  as  is  sometimes  the  case,  his  creditors 
may  do  it,  even  then  his  consent  is  generally  indispensable 
Boder  the  provisions  of  an  insolvent  system*    Other  differ- 
ences, in  ahinost  every  stage  of  proceeding,  might  easily  be 
pointed  out,  but  they  are^o  familiar  to  the  profession,  that  a 
bare  inspection  of  the  act  under  which  this  discharge  was  ohr 
tained;  will  leave  no  doubt  on  the  mind  of  any  one  to  which 
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class  it  belongs.     '^  The  title  proclaims  it  to  be  an  act  for  the 

benefit  of  insolvent  debtors  and  their  creditors."    The  first 

seeUon  gives  power  to  the  insolvent  himself,  who  is  imprison* 

ed  on  any  civil  process  issuing  under  the  authority  of  this 

state,  to  present  his  petition  to  a  proper  officer,  praying  that 

bis  estate  may  be  assigned  and  he  discharged  from  his.debts.'' 

The  re^due  of  the  act  is  principally  made  up  of  directions  as 

U^  the  proceedings  which  are  to  be  observed  after  the  present- 

kig  of  such  petition,  until  the  final  discharge  of  the  debtor,  all 

•f  wbick  diffisr  greatly  from  the  proceedings  which  take  place 

on  the  issuing  of  a  commission  of  bankruptcy.     The  fourth 

section  declares,  that  such  ^^  discharge  shall  extend  to  all  debts 

^e  from  him  at  the  time  of  the  assi^ment,  or  contracted  for 

before  that  time,  though  payable  afterwards."    If  this  be  not 

an  insolvent  law,  the  Court  is  at  a  loss  to  say  to  what  act  this 

appellation  can  apply. 

The  opinion  which  has  been  expressed  on  this  point  would 
seem  to  preclude  the  necessity  of  inquiring  how  far  this  law 
interferes  with  the  authority  given  to  Congress  to  ^^  establish 
uniform  laws  on  the  subject  of  bankruptcies ;"  but  as  the  view 
which  has  been  taken  of  the. act  of  this  state,  may  be  thought 
tjieorreet,  the  Court  has  no  objection  to  consider  it^  as  though 
it  were  a  bankrupt  law. 

The  power  to  pass  laws  of  this  character,  it  is  said,  is  exclu- 

sifely  vested  in  Congress,  and  whether  they  exercise  it  or  not, 

no  state  can  have  a  bankrupt  law  of  its  own.    As  a  cpnsolida"* 

tion  of  the  diiferent  states  into  one  national  sovereignty  was 

neither  effected  nor  intended  to  be  efiected  by  the  constitu-* 

tion,  it  has  always  been  conceded  that  the  state  governments 

retained  so  mudi  of  the  power,  which  they  before  had,  as  was 

not  by  that  iostrument  exclusively  delegated  to  the  United 

States.     It  is  now  indeed  one  of  the  amendments  to  the  con-* 

stitutiony  that  the  powers  not  granted  to  the  United  States  by 

the  coDstitution,  nor  prohibited  by  it  to  the  states^  are  xe8arr«< 
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•d  to  the  states  respectively  or  to  the  people.  It  is  agreed 
that  such  exchisive  alienatioD  of  state  sorereignty  can  only 
exist  IB  three  eases ;  where,  by  its  terms,  it  is  so^  or  where 
a  power  is  conferred  on  the  fe4^*al  government,  and  the  states 
are  prohibited  from  exercising  a  similar  authority,  or  where 
an.  authority  is  granted  to  the  former,  to  whieh  the  exercise  of 
a  like  power  on  the  part  of  the  different  states  would  be  abao- 
lutely  and  totally  oontradictoiy  and  repugnant.  It  is  not  pre* 
tended  that  the  grant  of  the  power  under  consideralion  is  ex«» 
elusive  in  its  terms,  or  that  there  is  an  express  prohibition  oo 
the  states  from  exercising  a  like  authority ;  but  it  is  supposed 
that  such  exercise  would  be  so  totally  inconsistent  with  the 
one  granted  to  the  goverhment  of  the  union,  as  to  be  neceasit- 
rily  comprehended  in  the  third  class  of  exclusive  delegation. 
If  it  be  really  so,  that  the  passing  of  a  bankrupt  law  by  a  state, 
to  operate,  as  it  necessarily  must,  within  its  own  limits,  be  ah* 
solutely  incompatible  with  the  power  vested  in  Congress,  it 
would  be  conceded  at  once,  that  such  an  act  would  aoMMiot  to 
a  violation  of  the  constitution  of  the  United  States  and  be  void« 
Let  us  see  whether  the  counsel  have  succeeded  in  estabiish- 
ing  tills  position. 

It  Bsust  be  altowed  by  all,  that  at  the  time  of  making  the 
eonatitution,  each  state  had  a  right  to  pass  insolvent  aftd  bank* 
rupt  laws.  As  it  was  desirable,  in  a  country  so  extensive  as 
the  United  States,  and  every  part  of  whieh  was.  mom  or  less 
eommen^ialt  that  the  laws  relating  to  bankrupts  should  be  uoi- 
farm,  so  also  it  was  an  object  of  great  importance  that  nene  of 
the  larger  commercial  states-  should  at  any  time  be  without 
flome  code  on  tJiis  subject.  A  system  of  the  first  kind,  that 
ia^  one  which  sbouU  be  uniform  throughout  the  uaion^  could 
aot  well  be  brought  about  but  by  delegating  the  power  of  ren* 
dering  it  so  to  Congress.  Great  difficulties  however  would 
lay  in  the  way  of  a  statute,  whose  provisions  should  pervade 
the  United  States ;  and  as  these  must  have  been  fmseen,  the 
•laina  might  be  willing  and  desirous  of  retaining  the  f^t  of 
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{mssing  kvr^  of  this  nafuret  uotll  CongreM  could  agree  on  a 
general  plan.     Nor  can  the  Court  perceive  any  eontradictlpQ, 
abeurdity,  or  repugnancj  io  these  several  powers  exiatiBg  at 
the.  same  time  in  the  general  and  in  the  state  goFernmeDts ; 
in  such  subordinatiiMi,  however,  that  the  exercise  of  the  ao» 
thority  vested  in  i§^  former  should,  for  the  time,  suspend  all 
exercise  of  the  power  which  resided  in  the  latter^  and  operate  as 
a  repeal  of  any  laws  which  might  have  been  previously  passed 
by  the  several  states.    It  is  an  uniform  rule  which  Congress  are 
to  prescribe.     But  if  they  furnish  none,  how  is  it  an  inteifer*- 
eace  Ccr  each  stale  to  legislate  for  itself?    Neither  the  terms 
nor  spirit  of  the  instrument  are  thus  disturbed.    It  seems  de« 
signedly  to  have  been  left  c4>tional  with  the  general  govern* 
ment  to  exercise  this  power,  that  if  the  embarrassments  which 
lay  in  their  way  were  insurmountable  or  very  great,  they 
might  omit  to  do  it,  and  thus  leave  the  states  to  take  care  of 
themselves.    If  it  had  been  intended  immediately  to  divest 
the  states  of  all  power  on  this  subject,  and  to  comp^  Congress 
to  ac^  the  terms  of  the  articles  would  have  been  much  more 
imperative  than  we  find  them,  and  probably  it  would  have 
been  accompanied  with  a  prohibition  on  the  states.     No  wri- 
ter on  this  part  of  the  constitution  has  gone  further  than  to 
say  that  the  power  of  naturalization  is  exdusive ;  because,  if 
Congress  have  a  right  to  ordain  a  general  rule,  the  states  ^n 
b«ve  no  right  to  prescribe  a  distinct  rule.     This  construction 
is  supposed  to  follow,  not  from  any  inconsistency  there  would 
b^  in  each  stale  passing  a  niaturalization  act  for  itself,  if  Con- 
gress did  not  bring  into  action  the  power  delegated  to  them, 
hot  from  the  inconvenience  to  which  it  might  subject  some  of 
the  states,  by  Hnpoeing  upon  them  as  citizens,  obnouous  fo- 
re%ners,  who  might  become  naturalized  in  another  state, 
without  any  previous  residence,  or  without  any  regard  to  cha- 
laeter,  by  Ae  mere  formality  id  taking  an  oath  of  allegiance. 
If  the  argument  ab  ntconvenienii  applies  to  the  case  of  na- 
it  h«m  no  bearing  on  that  of  bankruptcy ;  for,  in 
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tills  case,  each  state  would  be  l^islatbg  princqsally  fctf  it5 
o\^n  citizens,  and  other  states  could  not  be  injured  by  any 
system  it  might  adopt.  But  this  construction,  even  in  the 
case  of  naturalization,  where  the  argument  in  favour  of  an  ex« 
elusive  power  is  much  stronger  than  in  that  of  bankruptcy, 
has  not  only  been  dtrongly  controverted,  tht  is  opposed  by  a 
judicial  decision  entitled  to  no  little  respect.  It  is  the  ciise  of 
Collet  &  Collet  In  the  Circuit  Court  of  Pennsylvania,  in  which 
the  three  Judges,  one  of  whom  had  been  a  member  of  the  fe- 
deral convention,  decided,  after  solemn  argument,  that  the 
several  states  still  enjoy  a  concurrent  right  with  Congress  on 
this  subject,  ^*  which,  however,  cannot,  they  say,  be  so  exer- 
cised as  to  contravene  any  rule  which  Congress  in  their  wis- 
dom may  establish. '^  The  most  strenuous  advocates  for  the 
elusive  exercise  of  every  unqualified  power  granted  to  the 
general  government,  seem  not  unwilling  to  admit  the  several 
states  to  a  participation  of  such  power,  if  it  can  be  exerted  con- 
sistently with,  or  without  derogating  from  the  express  grant 
to  Congress.  It  has  not  been*  shown  how  a  bankrupt  act, 
passed  by  a  particular  state,  can  interfere  with  the  exercise  of 
a  power  residing  elsewhere,  to  promulgate  a  uniform  law  for 
all  the  states.  If  similar  powers  had  been  granted  to  the  go- 
vernment of  the  union,  respecting  the  descent  of  real  estates, 
the  recording  of  deeds,  or  the  celebration  of  marriages,  will  it 
be  said  that  the  several  states  must  have  remained  without  any 
laws  to  govern  the  transmission  of  landed  property,  or  that  no 
deed  could  be  acknowledged  or  recorded,  nor  a  valid  marriage 
solemnized,  although  Congress  might  for  years  omit  to  pre- 
scribe rules  on  these  subjects  ?  The  object  of  this  grant  could 
have  been  no  other  than  to  place  somewhere  a  po^er  to  cor- 
rect the  mischiefs  which  might  arise  from  the  different  states 
passing  on  the  same  subject,  not  only  dissimilar  laws,  but  such 
as  might  be  unequal  in  their  operation  on  the  citizens  of  oth^ 
states.  This  end  of  the  grant  will  be  su£Bciently  and  effec- 
tually attained,  i^  when  the  evil  arises,  Congress  bring  into 
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actioD  the  authority  vested  in  them.  From  them  only  cad  t 
unifoim  system  emanate ;  but  systems,  greatly  varying,  it  is 
title,  all  of  which,  however,  may  be  salutary,  may  be  esta- 
blished without  any  derogation  from  or  interference  with  a 
right  residing  elsewhere,  to  introduce  uniformity  6n  the  same 
subject  ff^Yf  from  these  very  provisions,  however  discor- 
dant might  be  selected  materials  for  the  one  twhich  it  was 
committed  to  the  general  government  to  form.  Neither  can 
the  passing  of  such  laws  by  the  states  be  regarded  as  a  resump- 
tion of  power  by  them,  in  which  case,  it  is  said,  they  should 
produce  an  express  grant  of  it.  This  argument  proceeds  on 
the  presumption  of  a  previous  relinquishment  on  the  part  of 
the  states  of  all  right  to  interfere  in  this  matter,  and  is  thus 
taking  for  granted  what  is  the  whole  question  in  controversy ; 
for,  unless  such  transfer  has  been  made,  which  is  not  admit- 
ted, no  reassignment  of  it  by  the  general  government  can  be 


Na  Court  of  the  United  States  will  be  ^suspected  of  feel- 
ing any  dispositibn  to  countenance  encroachments  by  the 
slate  legislature  on  the  legitimate  authority  of  the  govern- 
ment of  the  union ;  but  in  cases  of  doubt,  and  where  the 
limits  of  separation  are  not  very  distinctly  marked,  and 
especijilly  where  the  powers  exercised  leave  in  full  force 
and  unimpaired  those  given  to  the  general  government, , 
)he  tranquillity  and  harmony  of  the  union  will  be  bet- 
ter preserved  by  allowing  to  the  states  a  reasonable  share 
of  legislation  on  the  subject  in  dispute,  than  by  strenuously 
insisting  on  a  total  exclusion.  Congress  themselves  must 
bare  entertained  an  opinion,  that  the  different  states  have  this 
right  in  the  present  case ;  for  on  no  other  principle  can  we 
account  B>r  their  leaving,  the  United  States  so  long  without  a 
uniform  system  of  bankruptcy.  Great  and  pressing  as  the 
call  for  such  a  system  has  been,  the  obstacles  in  the  way  of 
one  that  shall  be  uniform,  and  in  that  shape  agreeable  to  all 
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the  states,  contitiae  to  be  so  numerous^  that  but.  little  hope  ir 
now  indulged  that  any  will  be  soon  adi^ted ;  but  great  and 
eerious  as  these  diffi^alties  may  be^  it  woidd  almost  be  the 
duty  of  Congress  to  disregard  them,  if  there  existed  no  where 
else  a  power  to  correct  the  mischiefs  which  must  necessarily 
be  felt  in  many  of  the  states  from  the  non^user  of  this  autho- 
rity. The  inference  which  has  been  drawn  at  the  bar  from 
this  silence  or  inaction  of  Congress,,  does  not  appear  correet. 
It  is  considered  as' Equivalent  to  an  expression  on  their  part 
of  their  sense  against  the  wisdom  and  policy  of  all  bankrupt 
laws,  and  that  none  ought  to  exist  any  where.  Keeping  in 
view  the  power  which  Congress  have,  on  this  subject,  it  is 
more  natural  to  interpret  such  silence  into  a  declaration  of 
their  opinion  of  the  inexpediency  at  present  of  any  uniform 
system,  and  that  the  several  states  still  retain  the  power  which 
has  been  contended  for,  and  can  therefore  take  care  of  them- 
selves. This  would  not  be  so  great  an  imputation  ^n  their 
wisdom,  as  to  suppose  they  can  entertain  an  opinion  in  oppo- 
sition  to  the  sense  of  the  whole  world,  that  in  a  commercial 
state,  such  laws  are  mischievous  or  unnecessary.  The  opi- 
nion of  the  Court,  therefore,  is,  that  this  law,  if  a  bankrupt 
law,  would  not  on  that  account  be  void. 

.  Another  constitutional  objection  is  made  to  the  defence 
which  is  set  up  in  this  cause.  The  law  under  which  thisdi^* 
charge  was  obtained,  having  passed  subsequent  to  the  date  of 
the  notes  on  which  the  action  is  brought,  is  supposed  to  ^im« 
pair  the  obligation  of  contracts,"  and  therefore  to  be  void, 
either  in  the  whole,  or  so  far  as  it  may  extend  to  debts  in- 
curred  previous  to  the  passage  of  it. 

There  is  not,  perhaps,  in  the  constitution  any  article  of  more 
ambiguous  import,  or  which  has  occasioned,  and  will  continue 
to  occasion,  more  discussion  and  disagreement,  than  the  one 
under  which  the  present  difficulty  arises,  or  the  application  of 
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ivkich  to  ffae  cases  which  occor,  will  be  attended  with  more 
pefplexity  aad  embarrassoieiit  Laws  may  be  passed  which 
so  palpably  trespass  on  this  article  as  to  leave  no  doubt  on  the 
mind  of  any  man ;  others  again  will  be  of  so  questionable  a 
character  as  to  render  it  not  rery  easy  to  form  a  satisfactory 
opinion  concerning  them.  All  the  other  restraints  on  the 
separate  members  of  tfie  confederacy^  contained  in  this  sec- 
tion of  the  constitution  are  conceived  in  terms  so  clear  and  in* 
telligiUei  that  rarely  will  any  hesitation  exist  as  to  what  will 
amount  to  violations  of  them ;  but  to  decide  whether  a  law 
impairs  the  obligation  of  a  contract,  will  generally  be  a  task  of 
some  intricacy,  and  it  will  not  be  surprising  if,  in  the  dis- 
charge of  it,  great  diversity  of  opinion  should  arise.  This  has 
been  treated  as  a  very  plain  case  by  both  parties.  By  the 
piaintifis  we  are  told  that  it  is  the  clearest  esse  of  a  law  im- 
pairing the  obligation  of  contracts  that  can  well  be  imagined ; 
while  the  defendant  contends  that  it  is  quite  as  certain  ti^at  in- 
solvent laws  were  never  intended  to  be  embraced  by  this  pro- 
vision of  the  constitution.  The  latter  is  the  opinion  of  the 
Court ;  but  instead  of  regarding  it,  with  the  defendant's  coun- 
sel, as  a  question  of  little  or  no  difficulty,  the  Court  has  not 
come  to  this  conclusion,  but  after  much  hesitation,  owing  not 
only  to  its  intrinsic  difficulty,  but  because>it  is  well  known 
that  the  most  respectable  opinions  to  the  contrary  have  been 
expressed  elsewhere.  The  Court  will  proceed  to  assign  its 
reasons  for  the  judgment  which  it  hak  formed* 

To  arrive  at  the  true  meaning  of  any  article  of  doubtful 
import  in  the  const^uUon,  a  better  mode  cannot  be  adopted 
than  the  course  which  is  generally  pursued  for  the  interpre- 
tation and  understanding  of  ordinary  remedial  statutes :  that 
is^  to  recur  to  the  situation  and  history  of  the  country  at  the 
time;  to  its  contemporaneous  exposition,  if  it  has  received 
any ;  and  to  the  general  understanding  of  the  conununity,  es- 
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pecially  if  such  understanding  sbaU  have  been  long  acquiesced 
in  by  all  the  states  and  ail  the  courts  of  the  union.  Keeping 
in  view  these  rules,  let  us  inquire  what  were  the  kind  of  laws 
to  which  this  prohibition  was  principally  designed  te  extend* 
There  can  be  no  doubt  that  by  it  was  intended  to  be  correct- 
ed some,  if  not  all,  of  the  evils  which  had  crept  into  the  sys- 
tem of  legislation  of  many  of  the  states,  and  had  excited  a 
considerable  alarm  for  the  security  of  private  rights.  In 
many  parts  of  the  union  all  confidence  in  public  faith  was  ex- 
tinguished. This  had  been  occasioned  by  frequent  interfer- 
ences on  the  part  of  some  of  the  legislatures  in  matters  which 
were  not  believed  to  fall  within  their  ordinary  and  legitimate 
sphere  of  action.  By  recurring  to  the  histc^  of  the  times^ 
and  the  reasons  assigned  by  the  friends  of  the  constitution  foF 
the  insertion  of  this  article,  much  useful  information  will  be 
obtained,  and  we  shall  be  at  no  loss  to  discover  to  what  species 
of  laws  it  was  then  thought  that  the  interdiction  was  princl^ 
pally  supposed  to  extend. 

During 'a  long  and  arduous  struggle  for  independence, 
much  individual  misery  and  distress  were  unavoidably  pro- 
duced. '  Driven  from  their  homes,  and  cut  off  in  many- 
cases^  from  their  ordinary  pursuits,  the  resources  of  many 
were  either  exhausted,  or  so  much  impaired,  as  to  induce 
the  legislature,  on  various  occasions,  to  listen  to  the  pres- 
sing calls  which  were  made  upon  them  to  devise  some 
mode  for  their  relief.  Various  expedients  were  accordingly 
resorted  to,  and  the  practice  of  interfering  between  creditor 
and  debtor  became  so  very  extensive  and  so  inconsiderate,  99 
in  many  instances  to  place  the  former  entirely  at  the  mercy  of 
tiie  latter^  and  that  too  under  laws  which  were  apparently  in- 
troduced with  no  other  view  than  that  of  affording  to  the 
debtor  a  temporary  relief  from  the  pressure  occasioned  by  the 
then  situation  of  the  country.  Bills  of  credit,  and  paper  mo- 
ney were  issued,  and  by  legislative  sanction  were  substituted 
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for  gold  and  silver  in  the  discharge  of  debts.  Creditors  in 
some  places,  were  liable,  without  any  adverse  proceeding  on 
their  part,  to  be  cited  by  their  debtors,  and  to  have  the  sums 
due  to  them  tendered  in  a  currency  whose  depreciation  at  the 
time  pfTodttced  the  most  glaring  injustice.  On  their  refusal 
to  submit  to  this  mockery  of  justice,  the  public  securities^ 
wbich  bad  been  thus  offered,  might  be  deposited  with  some 
public  officer,  and  the  creditor  was  for  ever  barred  from  any 
recovery.  In  other  cases  payments  were  authorized  to  be 
made  by  instalments.  In  some  states  the  interest  which  had 
accrued  during  the  war,  or  a  part  of  it,  was  remitted,  while 
elsewhere  not  only  a  paper  currency  of  no  value,  but  almost 
every  species  of  property,  was  made  a  legal  tender,  and  no 
stipaJation  however  solemn,  to  pay  in  the  precious  metals, 
aSbrded  any  security  to  the  creditor. '.  The  Courts  of  Justice 
in  many  of  the  states  had  been  closed  altogether,  and  the  cre- 
ditor thus  withheld,  at  least  for  a  time,  from  every  appeal  to 
the  laws  of  his  country,  while  his  debtor  might  be  squander- 
ing the  property  out  of  which  his  demand  ought  to  have  been 
satisfied.  Geographical  limits  had  also  been  resorted  to,  for 
the  purpose  of  introducing  the  most  odious  discriminations 
between  creditors  themselves.  For  those  who  resided  with- 
in the  British  lines,  and  those  who  were  without  those  pre* 
cinets,  distinct  remedies  were  prescribed,  and  the. scales  of 
jutice  so  unequally  graduated,  that  while  the  latter  might  re- 
cover the  whole  of  their  demands,  the  former,  if  they  sued, 
were  compelled  to  receive  public  certificates  of  one  descrip- 
tion or  other,  of  so  little  value,  as  scarcely  to  indemnify  them 
for  the  costs  of  suit  which  they  were  obliged  to  pay.  Very 
great  liberties  had  also  been  taken  with  British  creditors,  many 
of  whom  complained,  and  too  justly,  of  the  impediments  which 
continued  to  be  thrown  in  their  way,  even  after  the  return  of 
peace.  These  frequent  interpositions  in  private  concerns, 
^faring  a  period  of  great  public  and  private  suffering,  and  foi^ 
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many  of  which  the  condition  of  the  coantiy  and  the  .great  ob- 
ject at  stake,  might  seem  to  offer  some  apology,  bee^nie  so 
common^  so  intolerable,  and  so  inveterate,  in  many  plaees, 
that  it  became  no  easy  matter,  even  after  the  restoration  of 
peace,  and  the  acquisition  of  our  independence,  to  lay  them 
aside.  There  will,  therefore,  be  found  in  the  statute  books  of  se- 
veral of  the  states,  after  the  termination  of  the  war,  many  pro- 
visions  of  the  same  meddling  and  obnoxious  character,  which 
either  changed  the  nature  of  contracts,  or  suspended  the  pay- 
ment of  them^  or  authorized  it  in  a  way  contrary  to  the  plain 
engagement  and  meaning  of  the  parties. 

By  laws  of  this  description,  which  had  become  too  danger- 
ous and  oppressive  to  be  any  longer  borne,  very  extensive  and 
great  uneasiness  was  produced,  and  against  them  was  raised  a 
corresponding  and  almost  universal  expression  of  indignation 
and  regret    Accordingly,  to  all  the  objections  made  against 
the  prohibition,  on  the  part  of  the  states,  to  pass  laws  impair- 
ing the  obligation  of  contracts,  we  find  the  friends  of  the  eon* 
stitution  every  where,  and  again  and  again,  urging  the  neces- 
sity of  it,  in  order  to  put  an  end  to  the  evils  which  had  flown 
from  acts  of  the  kind  which  have  been  mentioned,  and  which 
had,  after  the  revolution,  been  extended  by  designing  and  in- 
fluential men,  to  many  other  cases,  so  as  to  increase,  instead 
of  diminishing,  the  alarm   which   had  been  exeited.      To 
such  acts  we  find  them  constantly  ascribing  the  decay  of 
commerce,  the  ruin  of  public  credit,  and  the  almost  entire 
extinction  of  confidence  between  individuals,  and  pressing 
with  vehesnenee  the  adoption  of  this  article  as  one  of  vital 
importance,  and  as  the  only  guard  and  preventive  against 
the  promulgation  by  future  legislatures  of  similar  acts  in  de- 
fogation  of  private  rights,  however  great  the  emergency  might 
be  deemed.    Bat  on  no  one  occasion  do  we  bear  of  any  com- 
plaints against  the  power  of  passing  insolvent  Jaws.  This  prac- 
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ties  had  not  arisen  out  of  the  calamities  of  war ;  it  waa  broo^t 
with  the  first  Amertoaa  colonists  from  the  mother  country ;  it 
yfBM  adopted,  in  one  form  or  other,  by  all  the  British  colonies  in 
North  America^  without  an  exception  that  has  been  discover* 
ed  as  to  any  one  wbidi  now  composes  a  part  of  the  United 
States.     It  must  have  originated,  wherever  we  find  the  prac- 
tiee  of  itf  and  perhaps  it  is  not  hazarding  too  much  to  say, 
that  it  is  aniveraal,  not  only  from  a.  conviction  that  the  ep-* 
couragement  of  trade  required  it,  and  so  are  the  recitals  to 
many  of  the  acts ;  but  from  those  indelible  principles  which 
ire  implanted  in  the  breast  of  every  man,  and  which  proclaim, 
in  slanguage  not  to  he  misunderstood,  that  in  every  country, 
where  imprisonmient  fior  debt  is  allowed,  there  must  and  ought 
to  reside  a  power  somewhere  of  compelling  creditors  to  aban- 
don their  hold  of  the  body  of  a  debtor,  who  shall  fairly,  and 
under  such  restrictions  as  the  law  may  provide,  make  a  com* 
plete  surrender  of  his  property,  to  be  divided  amongst  those 
whose  debts  some  unexpected,  turn  of  fortune  has  rendered 
him  aoaUe  to  pay.     In  such  cases,  his  future  acquisitions,  al- 
though here  there  may  exist  some  diversity  of  opinion,  should 
also  be  his  own,  or  he  will  be  restored  to  his  freedom  and 
fiunily,  not  only  without  property,  but  without  credit,  and  in 
aiafiy  cases  with  such  a  heavy  load  of  unextinguished  debt,  and 
so  snany  liens  on  his  future  acquisitions  as  must  stifle  every 
enrtioQ  to  make  any.    His  freedom,  in  such  cases,  will  be  a 
mockery,,  nor  will  such  a  state  of  servitude  to  his  creditors 
often  prove  of  any  service  to  them ;  for,  sinking  under  a  bur^ 
den  from  which  he  sees  no  prospect  of  relieving  himself,  his 
amiiition  and  eflforts  will  be  limited  to  the  gaining  of  a  bare 
maintenance  for  himself  and  fiimily,  knowing  that  neither  he 
nor  they  can  ever  be  benefitted  by  any  surplus. 

But  whatever  considerations  may  have  first  called  into  prac- 
tice a  power  of  this  kind,  it  is  sufficient  for  our  present  purpose, 
that  we  find  it  in  use  in  perhaps  every  stale  of  the  uniony  under 
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sopieinodification  or  other  at  the  time  of  the  adoption  of  the  con* 
sti tution,  and  that  the  laws  passed  on  this  9uhject  very  generally^ 
if  not  universally^  provided  not  only  for  future  cases  of  insol- 
Vj^ncy,  but  for  those  which  existed  at  th^  time.     If  this  be  so, 
and  that  it  was  so  to  a  very  great  extent  is  not  denied,  it  must 
have  been  known  to  the  friends  of  the  constitution,  who-ex- 
.  erted  themselves  rn  favour  of  its  adoption  ;  and  yet  no  ail- 
ments drawn  from  that  source  are  to  be  found  in  the  debates 
of  any  of  the  conventions,  in  favour  of  the  prohibition.      Nor 
is  it  recollected,  that  those  who  were  hostile  to  its  adoption, 
ever  objected  to  this  feature  of  it,  because  of  its  liability  to 
such  construction ;  and  yet  such  objections  would  have  been 
heard  from  more  quarters  than  one,  if  it  had  then  been  thought 
susceptible  of  the  interpretation  which  the  court  is  now  expect- 
ed to  apply  to  it.     It  may  also  be  observed,  that  if  it  had 
been^  thought  necessary  at  that  time  of  day  to  tie  up  the  hands 
of  future  legislators  in  relation  to  this  matter,  it  would  have 
been  more  natural  to  have  committed  to  Congress  a  power  of 
establishing  a  uniform  system  of  insolvency  as  well  as  of  bank-* 
ruptcy,  or  to  have  transferred  to  the '  general  government  an 
unqualified  and  express  power  in  the  premises ;  for  it  cannot 
be  credited  that  a  people  who  had  been  so  long  accustomed  to 
laws  of  this  kind,  would  have  consented  to  deprive  the  state 
legislatures  of  the  power  of  passing  them,  without  at  the  same 
time  delegating  to  that  of  the  union  some  control  over  the 
same  subject.     Dissatisfaction  may  have  existed  and  been  ex- 
pressed at  the  abuses  which  were  committed  under  the  sanc- 
tion of  such  laws,  for  not  more  efiectually  protecting  creditors 
against  the  frauds  of  their  debtors,  and  such  dissatisfaction  is 
often  heard  at  the  present  day  ;  but  never  was  the  right,  or 
propriety  of  an  interference  in  this  way  called  in  question. 

To  the  practice  of  the  states  antecedent  to  and  at  the  epoch 
of  the  adoption  of  the  constitution,  and  to  the  silence  on  this 
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liead  of  (hose  whose  attention  was  directly  called  to  this  arti- 
cle^ may  be  added  the  uninterrupted  and  undisputed  usage  of 
ali  or  most  of  the  states  from  that  day  down  to  the  present 
time.     Yet  after  the  lapse  of  near  thirty  years,  during  which 
time,  scarcely  a  chasm  or  intermission  is  to  be  discovered  in 
the  usage  of  the  state  where  the  court  is  now  holding,  it  is 
ca/Jed  upon  to  pronounce  all  its  insolvent  laws,  so  far  at  least 
as  they  operate  on  past  debts,  and  all  discharges  under  them 
of  such  debts,  as  repugnant  to  the  constitution,  and  therefore 
void.     Without  adverting  to  the  serious  consequences  of  such 
a  decision,  with  which  the  court  has.  nothing  to  do,  how,  it 
may  be  asked,  is  the  uniform  practice  which  has  been  men- 
tioned to  be  accounted  for,  but  from  a  general  and  universal 
understanding  that  such  practice  was  no  departure  from  any  of 
the  obligations  which  one  state  had  .  contracted  with  the 
others?     Can  we  believe,  that  before  time  was  allowed  to  or* 
ganiase  the  general  government,  and  while  the  instrument  of 
its  formaiiott  was  undergoing  the  examination  and  criticism  of 
able  and  industrious  adversaries,  any  state  could  have  passed 
laws  of  this  character,  not  only  without  animadversion,  but 
ei^ecute  them  without  ai^y  objection  from  a  numerous  class  of 
citizens' who  are  in  general  not  the  most  inattentive  to,  or  igno- 
rant of,  their  rights  ?     Would  not  a  clamour  on  the  part.of 
creditors  have  been  heard  from  one  extremity  of  the  union  to 
the  other,  against  such  an  usurpation  of  power,  if  it  had  been 
viewed  in  that  light?    And  if  the  legislatures  of  the  several 
states  could  not  have  been  brought  back  to  a  sense  of  duty  by 
remonstrances  against  the  exercise  of  such  a  right,  would  not 
applications  have  been  made  to  the  Courts  of  Justice,  to  arrest 
by  their  decisions  the  progress  of  such  gross  and  frequent 
violations  of  the  constitution  ? 

But  not  only  have  these  laws  been  passed  without  a  constitu- 
tional difficalty  being  ever  suggested  by  any  member  of  the  le- 
gislature, at  the  time,  but- frequently  as  they  must  have  been. 
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brought  to  the  notrce  of  the  Courts  of  the  different  states^  wad 
sometimes  of  the  federal  judiciary.  It  is  not  until  very  recently 
that  the  present  objection  has  been  heard  of.  Congress  too,  in 
the  only  ban  krupt  law  which  they  ever  passed,  introduced  a  pro* 
vision,  that  it  shoul'dnot  ^'  repeal  or  annul  the  laws  of  any  state, 
then  in  force,  or  which  might  thereafter  be  enacted  for  the  relief 
of  insolvent  debtors ;"  many,  if  not  all  of  which  then  in  forc^^ 
will,  on  examination^^  be  found  to  be  retrospective.  Eitiier 
then,  these  laws  are  not  within  the  prohibition,  or  if  they  are, 
and  the  terms  of  it  are  so  obscure  as  to  have  hitherto  eluded 
the  research  of  so  many  who  must  have  had  an  interest  in  its 
discovery,  it  is  the  very  case  in  which  a  court  ought  to  rely 
for  its  true  sense  on  a  general  practice  which  has  been  so  long 
submitted  to. 

It  has  been  said  that  a  practical  constnK^tion  is  of  no  im- 
portance when  a  question  arises  on  public  acts  of  so  im- 
portant and  solemn  a  nature  as  a  written  compact  between 
sieveral  independent  states.  The  instrument,  it  is  said,  should 
Speak  for  itself.  But  if  there  be  any  thing  in  this  remark^  a 
decision  of  the  Supreme  Court  of  the  United  States,  on  the 
effect  of  a  practice  in  fixing  the  meaning,  of  the  constitution, 
would  not  permit  the  court  to  listen  to  it.  In  the  case  referred 
to,  a  usage  of  only  ten  or  twelve  years,  and  which  had  ooce 
been  interrupted  by  an  act  of  Congress,  was  deemed  to  settle  a 
question,  in  which  was  involved  the  very  independence  of  an 
important  and  co-ordinate  member  of  the  federal  government, 
and  that  too  in  opposition  to  what,  many  will  think,  as  pro- 
bably did  the  Judges  themselves  who  decided  it,  the  plain  and 
obvious  letter  and  spirit  of  the  constitution. 

But,  aside  from  this  contemporaneous  and  universal  expres- 
sion of  public  and  private  sentiment  on  this  subject,  the  Court 
is  not  very  certain  that  it  would  liave  regarded  a  law  of  this 
nature,  if  the  question  were  of  earlit^r  date,  as  **  impairing  the 
obligation  of  contracts.'* 
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This  objection  goes  only  to  such  of  these  laws  as  tflfiMst  intC-> 
cedent  eontncls.  It'may  very  safely  be  assumed^  that  taoat, 
if  not  all  of  the  insolvent  laws  of  this  country,  fall  within  lUa 
dea^pidont  and  an  interposition  by  the  legislature  in  tidw 
way  seems  afasoiutely  necessary,  if  not  inevitable,  irberever 
impfisoomenf  for  debt  is  allowed.  Such  laws  cannot  therefi»o 
be  repntied  as  contrary  to  the  first  principles  of  the  soeiil 
compact,  or  opposed  to  those  sound  and  wholesome  rales  of 
legfshKtum  which  were  intended  to  be  preserved  pore  and  in* 
violate  by  those  who  made  the  constitution.  A  power  to  pass 
each  laws  necessarily  results  from  the  anteeedent  state  of  things 
and  from  the  existence  of  a  system,  which,  if  left  to  itself^ 
withoal  occasional  controls  on  the  part  of  the  legidaliifey 
ivovld  produce  permment  individual  distress  and  ruin,  and  to 
■n  extent,  hi^ly  injurious,  not  only  to  the  state  itself,  but  to 
the  very  parties,  who  might,  in  the  moment  of  passion  or  dii«» 
appoinunent,  resort  to  it  as  a  mean  of  coercion.  Thk  attri« 
bate  of  avfereigtttff  for  as  such  it  is  regarded  by  the  Conrt^ 
it  wis  better  that  the  states  should  retain,  than  to  have  rriin* 
quiriied  it  to  the  federal  government  By  the  former  it  ureidd 
be  exercised  within  a  less  extended  sphere,  and  of  course  with 
not  so  much  danger  of  injury  to  the  parties  concerned,  as  if 
the  same  doty  had  been  performed  by  the  Congress  of  the 
Untied  States. 

If  then  the  passing  of  laws  affiseting  in  this  way,  pall 

s»  wdl  as  fnlore  debts,  has  been  in  use  within  this  stale 

ever  ttiee  its  independence,  and  for  many  years  while  a 

cokmy ,  and  if  such  practice  has  not  only  been  acquiesced  in, 

iwt  was  absolutely  necessary,  may  it  not  be  fairly  presumed 

that  every  contract  within  this  state,  or  to  be  enforced  here, 

is  made  ooder  a  full  knowledge  of  such  practice,  which  must 

now  be  deemed  a  perfect  right ;  and  that  this  being  known  and 

understood  by  both  parties  at  the  time,  the  creditor  has  no 

Tight  to  complain  if  his  debtor  shall  one  day  be  liberated  by 
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.virtue  of  an  insolvent  law  which  may  be  in  force  at  the  time  of 

.the  contract^  or  which  may  be  afterwards  passed  f  not  from  the 

•tibligation  or  payment  of  the  debt ;  but  from  personal  coafine- 

menty  on  condition  of  making  payment  as  far  as  he  is  able? 

The  Court  has  proeeeded  on  a  belief5  that  most^  if  not  all,  of 
tbe  states  had  been  in  the  habit  of  extending  their  insolvent 
laws  to  all  debts  without  any  regard  to  the  time  of  contracting 
them.     Time  has  not  been  afforded  during  a  very  busy  tern 
to  examine  the  statutes  of  the  different  states,  even  if  they 
had  been  within  reach  of  the  Court,  to  see  if  there  were  any 
exceptions.     There  may  be  some  difference  in  these  laws,  as 
to  the  mode  of  proceeding,  and  in  the  effect  of  a  discharge 
obtained  under  them.     In  some  cases,  the  debtor  is  alone  the 
actor  in  obtaining  it ;  in  others,  a  part  of  his  creditors  unite 
with  him ;  by  some  again  the  person  only  is  exonerated,  either 
firom  all  his  creditors,  or  from  those  who  have  sued  him.  By 
others,  all  future  acquisitions  as  well  as  the  body  are  placed 
out  of  the  reach*  of  the  creditors ;  but  the  principle  on  which 
they  proceed  is  the  same  in  all,  that  is,  a  right  in  the  legislature 
to  relieve  insolvent  debtors  from  imprisonment  by  some  gene- 
ral  law.     The  degree  of  interference  is  of  no  importance  as 
it  affects  this  question.     Every  kind  of  interference,  however 
limited  in  degree,  must,  on  the  principle  on  which  the  plain- 
tiffs rely,  be  a  violation  of  the  constitution.     If  these  laws  bad 
been  of  the  odious  character  which  is  now  attached  to  them, 
is  it  not  probable  that  at  least  some  one  state  would  have 
ehecked  the  further  enacting  of  them  by  an  article  in  the  bili 
of  rights  prefixed  to  its  constitution?  ^  No  such  limitation  how- 
ever is  to  be  found,  nor  any  expression  bearing  on  the  subject. 

Referring  those  who  may  wish  to  pursue  the  inquiry 
for  the  laws  of  the  other  states  on  this  subject  to  their  several 
statute  books,  the  Court  will  only  notice  some  of  those  which 
have  been  passed  by  the  colony  and  by  the  state  of  New-York. 
In  1755  a  general  act  for  the  relief  of  insolvent  debtors  was 
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passed.  In  May,  1761,  another  passed  requiring  the  assent 
of  three-fourths  of  the  creditors  in  value,  which  expired  in 
1770.  From  that  time  until  1784  no  general  system  was  in 
force,  bat  many  acts  were  occasionally  passed  for  the  relief  of 
iodiyiduals.  In  1784  a  general  system  was  again  adopted 
similar  to  the  one  which  had  expired  in  1770.  In  1788, 
another  general  insolvent  law  passed.  This  was  revived  in 
1801.  In  April,  1811,  the  law  passed,  under  which  the  pre- 
sent dischai^  was  obtained,  which  permitted  the  debtor  alone 
to  petition,  without  the  concurrence  of  any  creditor.  In  1812> 
the  last  law  was  repealed,  and  the  consent  of  three-fourths  of 
the  creditors  again  required.  In  1813,  the  system  now  in 
force  was  adopted,  which  requires  the  co-operation  of  two- 
thirds,  instead  of  three-fourths,  of  the  creditors.  By  not  one 
of  these  laws  are  debts  previously  contracted,  exoepted  from 
its  operation.  Let  it  also  be-  remembered,  that  frequently  as 
the  attention  of  the  council  of  revision  of  this  state,  composed  of 
the  Governor,  CJianceilor,  and  Judges  of  the  Supreme  Court, 
has  been  caUed  to  this  subject,  this  objection  has  never  occur- 
red to  them,  watchful  and  able  as  they  ever  have  been  to  dis* 
QOYer  and  check  every  aberration  in  the  legislature  from  » 
oerrect  and  constitutional  course  of  duty. ' 

But  if  it  be  on  account  of  their  relation  back,  that  insolvent 
laws  are  regarded  as  impairing  the  gbligation  of  contracts,  bank- 
rupt laws  are  liable  to  the  same  objection ;  and  such  was  the  cha- 
racter of  the  only  one  which  Congress  ever  passed.  Now,  al- 
though there  be  no  constitutional  restraint  in  terms,  on  that 
body,  from  passing  laws  interfering  with  private  contracts,  it  is 
not  to  be  presumed  they  would,  knowingly,  give  their  sanction 
to  any  act  of  this  kind.  Nor,  even  in  passing  a  bankrupt  law, 
would  they  have  done  it  in  a  form  liable  to  so  seripus  an^  impu- 
tation, if  they  had  believed  they  were  impairing  the  obliga-f 
tioD  of  contracts,  especially  as  that  power  might  have  l^en 
exercised  free  from  every  objection  of  this  nature.  This  is  sQoio 
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proof  that  laws  of  this  description  are  not  regarded  by  Congress 
as  any  violation  of  contraets,  merely  on  account  of  their  retro- 
speotiTe  influence. — ^The  contract  in  truth  remains  in  full  force^ 
while  payment  thereof  by  the  policy  and  humanity  of  most 
ciyilized  nations  must,  in  case  of  misfortune,  be  sought  for  out 
of  the  estate  of  the  debtor,  who,  as  well  as  his  future  property^ 
i3,  in  general,  released. 

After  all  that  has  been  said,  the  Court  considers  this  ques- 
tion as  one  of  considerable  difficulty,  and  regrets  that  it  has 
not  yet  received  a  decision  at  Washington,  which  would  pro* 
duce  uniformity  of  judgment ; .  at  least  in  the  Courts  of  the 
United  Sutes. 

But  if  these  constitutional  objections  are  removed,  it  is  al- 
leged, that  the  contract  being  made  and  being  payable  in 
Boston,  cannot  be  affected  by  any  discharge  obtained  under 
the  laws  of  the  state  of  New-York. 

Under  this  head  of  argument  the  Court  has  been  reminded  of  a 
rule,  which,  it  is  presumed,  when  properly  understood,  will  be 
acknowledged  by  every  on^ ;  that  is,  that  the  ie^  lodconiractui 
must  be  resorted  to,  in  order  to  ascertain  the  meaning  of  every 
agreement  made  abroad.     This  does  not  proceed  from  mere 
comity  or  courtesy  towards  other  nations,  but  from  the  immuta- 
ble principles  of  jtistice,  which  would  be  violated  by  applying 
to  afipreign  contract,  when  deciding  on  its  obligation  and  effect, 
any  other  kw  than  that  of  the  place  where  it  was  made-*for 
how  palpably  unjust  would  it  be  for  this  Court  to  pronoueee 
void,  a  bond  executed  at  Canton  and  payable  there,  because 
by  it  should  be  reserved  a  greater  interest,  which  might  be 
lawful  there,  than  seven  per  cent,  per  annum,  whi<A  woidd 
veiMler  it  usurious  in  this  state  ?    This  is  the  meaning  of  the 
role,  and  it  is  a  salutary  and  just  one.    But  out  of  it  have  an- 
OMi  some  didOy  which  are  ripening  very  last  into  deoisiona  of 
Ike  ami  imsohievous  tendency,  and  between  whicb  sod  the 
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rule  itself  it  is  difficult  to  perceive  any  connexion.    It  has  been 
said  tbaty  as  the  nature  and  validity  of  a  contract  must  be  set* 
tied  by  the  law  of  the  place  where  it  was  made,  so,  also,  it 
cannot  be  affected  by  any  discharge  of  the  debtor  under  the 
btnlurupt  or  insolvent  laws  of  the  place  where  he  resfdes,  or  of 
the  country  to  which  he  belongs ;  or  in  other  words,  that  a  con- 
tract,  made  in  a  foreign  .state,  and  with  a  view  to  its  code»  can 
only  be  discharged  pursuant  to,  that  is,  as  the  rule  is  now  ap« 
plied,  under  the  bankrupt  laws  of  such  state.-^Accordingly, 
suits  have  recently  been  maintained  against  bankrupts  and 
insolvents,  whenever  they  have  been  arrested  by  process  out 
of  the  Court  of  any  other  state  than  the  one  in  which  they 
became  so*    Thus  a  citizen  of  Pennsylvania  has  not  been  per* 
milted  to  sue  in  New- York  a  debtor  who  may  reside,  and 
have  been  liberated  under  a  law  of  the  latter  state ;  but  if  he 
can  be  found  in  Massachusetts,  or  elsewhei:e>  his  certificate, 
it  is  said,  will  be  of  no  avail,  provided  the  contract  were  made 
in  Philadelphia,  or  elsewhere  in  the  commonwealth  of  Penn- 
sylvania.    This  is  not  exactly  the  case  here,  but  as  these  de« 
eiflioos  are  supposed  to  have  a  considerable  bearing  on  it,  the 
Court  will  be  expected  to  express  an  opinion  on  them.     It  has 
no  hesitation  in  saying,  that  it  considers  them  as  forming  part 
of  a  class  of  cases,  which,  it  will  one  day  be  lamented  should 
€(ver  have  found  their  way  into  the  commercial  code  of  this 
eomtry.     They  appear  to  proceed  on  a  misapprehension  of 
the  ri^ts  of  independent  nations;  but  principally  on  a  mistake 
in  applying  the  kip  loci  contraciusj  as  well  to  the  remedy, 
as  to  the  instruction  and  validity  of  the  ^recment,  contrary 
to  all  the  aid^ged  cases  on  this  head.     They  maintain  that  a 
dobtor  eao  never,  under  any  circumstances,  be  discharged 
i^gaisflt  ibt  wiU  ef  his  foreign  creditors,  if  his  contracts  with 
theoi  be  aade  where  they  reside,  and  with  a  view  to  the  laws 
of  thoiro^aBtry,  by  any  proceedings  under  the  insolvent  laws 
of  the  state  of  whi^  the  debtor  is  a  member,  but  only  by  a 


lOd  KBW-TOftK> 


^tm^^^t^m^mm-m^^a^m 


AdRDifl  V.  Storey. 


certificate  obtained  pursuant  to  the  bankrupt  system^  if  any 
such  there  be>  of  the  several  countries  in  which  bis  creditors 
may  happea  to  reside.     If  the  rule  be  not  laid  down  precisely 
in  these  terms,  such  are  its  import  and  effect,  and  such,  or 
something  like  it,  is  the  practice  which  is  very  fast  introdiio^ 
ing  itself^  under  the  sanction  of  it.     If  this  be  so,  how  is  an 
American  merchanrt,  who  may  be  indebted  in  several  countries 
abroad,  in  case  of  misfortune,  ever  to  get  disentangled  from 
his  debts  ?     No  proceedings  under  the  bankrupt  laws  of  the 
United  States,  if  there  be  any,  nor  in  conformity  with  the 
insolvent  provisions  of  his  own  state,  can  do  him  any  good. 
If  he  remains  in  his  own  country,  trusting  to  the  validity  of 
sucii  proceedings,  perpetual  imprisonment  must  be  his  doom, 
if  his  foreign  creditors  shall  be  as  unrelenting  as  this  rule  \s 
well  calculated  to  render  them ;  foi*  no  power  there,  it  is  said, 
can  relieve  him  against  this  class  of  demands,  but  upon  full 
payment  of  them,  without  a  violation  of  the  contract  made 
abroad,  or  a  disregard  of  the  comity,  due  from  one  nation  to 
another.  According  to  this  doctrine,  he  has  no  alternative  left, 
but  that  of  going  to  the  different  countries  where  he  may  be 
indebted,  and  there  submitting  to  the  proceedings  established 
for  the  relief  of  unfortunate  traders.     And  yet  it  is  not  per- 
ceived how  bis  foreign  creditors  will  be  gainers  by  exposing 
him  te  so  great  a  hardship ;  for  if  he  shall  commence  his  career 
of  insolvency,  as  he  naturally  will  do,  in  his  own  state,  the 
assignment  of  his  estate  made  there,  will  leave  nothing  for 
the  creditors  abroad,  it  being  admitted,  that  by  it  the  whole 
of  his  property,  wherever  it  may  be,  will  pass.     In  like  man- 
ner, a  debtor  who  shall  fail,  and  hav^  creditors  of  this  descrip- 
tion in  different  parts  of  the  union,  will  have  to  make  a  tour 
of  the  United  States  before  he  can  commence  business  again, 
in  order  to  seek  relief  under  the  insolvent  system  of  each  stUte. 
Is  it  not  more  reasonable  to  supposq,  as  the  case  most  on- 
•doubtedly  is,  that  every  contract,  wherever  made,  must  pro- 
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ceed  on  an  expectation^  that  the  parties  shall  perform  ittccord- 
io^  to  the  terms,  if  they  are  able,  but  if  there  shall  be  an 
inability  in  either  to  fulfil  his  part  of  the  agreement,  that 
then  the  other  party  shall  be  placed  on  as  good,  but  not  on  d 
better  footing,  as  to  any  remedy  which  he  may  seek  for  its 
breach  or  non-performance,  as  those  who  may  reside  in  the 
country  of  the  debtor  ?  This,  in  case  of  insolvency,  I  should 
regard  as  a  performance  of  the  contract,  secundum  iegem  loti 
contractus,  unless  it  were  shown,  that  some  different  stipula- 
tion in  the  event  of  insolvency  had  been  entered  into,  which 
is  not  pretended,  and  probably  never  did  form  a  part  of  any 
contract,  where  no  specific  security  was  taken ;  and  if  it  did, 
would  hardly  be  enforced  to  the  prejudice  of  other  creditors. 
If  a  remedy  against  the  person  of  an  insolvent  debtor  be  al- 
lowed to  his  creditors  abroad,  which  is  denied  to  a  domestic 
creditor,  what  is  it  but  to  give  the  former  a  preference  over  the 
latter,  which  neither  justice  will  sanction,  nor  the  hx  loci  in 
any  case  expect?  On  this  subject  Thad  an  opportunity  of 
expressing  an  opinion  many  years  ago,  in  one  of  the  cases 
which  has  now  been  cited.  To  that  opinion  I  adhere,  and 
shall  adhere  until  a  difierent  rule  shall  be  presented  by  a  tri- 
bunal which  has  a  right  to  control  and  direct  the  judgment 
of  this  Court  I  then  stated,  that  a  surrender  of  all  the  bank- 
rupt's efiects,  under  the  laws  of  the  state  in  which  he  perma- 
nently resided,  ought  to  operate  as  a  discharge  from  his  credi- 
tors in  every  part  of  the  world ;  and  will  now  add,  without 
any  reg^  to  the  Court  or  country  in  which  the  action  against  ^ 
him  may  be  prosecuting.  Whatever  fault  may  be  found  with 
this  opinion,  I  am  mistaken  if  it  will  not  be  found  to  conform 
with  the  sentiments  and  practice  of  commercial  men,  and  to 
be  for  the  benefit  of  trade,  that  it  should  be  so.  Merchants 
generally  believe,  that  if  their  debtors  abroad,  no  matter  how 
the  debt  was  contracted,  or  when  payable,  be  regularly  dis- 
charged by  the  bankrupt,  or  any  other  law  of  the  state  in  which 
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they  reside,  and  his  estate  be  divided  among  all  his  creditors, 

they  are  exonerated  every  where..    The  mle  so  often  cited 

from  Huberus  and  Casaregis,  has  no  application  to  such  a  dase. 

When  the  latter  speaks  of  contracts  territorial  and  exterrito- 

rial,  it  is  most  manifest  that  he  means  nothing  mdre,  than 

that  a  contract  made  in  one  country  is  not  to  be  constraed  bjr 

the  laws  of  another.    Now  the  difficulty  is,  to  find  out  what 

the  lex  loci  contractus  has  to  do  with  the  case  of  a  fotmre  ia« 

solvency,  or  bow  the  law  of  one  country  can  diflfer  from  that 

of  another  in  this  respect     It  is  presumed  to  be  law  every 

where,  that  a  man  is  to  pay  according  to  his  contract ;  but  if 

he  be  unable  to  pay  any  where,  what  then  has  the  lex  lod  to 

do  with  the  case?     Is  it  part  of  that  law,  or  is  it  any  part  of 

the  contract,  express  or  implied,  that  no  government  t^n 

earth  shall  be  allowed  to  interfere  for  his  protection  in  caM 

of  misfortune  and  insolvency ;  or'if  it  does,  that  such  protee* 

tion  shall  not  extend  beyond  the  limits  of  the  state  in  whidi 

he  lives,  and  not  even  there,  as  is  contended  in  this  case?    Is 

it  not  for  the  advantage  of  foreign  creditors,  and  will  it  not 

comport  better  with  the  interest  of  all  parties,  that  when  aa 

insolvency  occurs,  they  shall  be  placed  on  an  equal  footing 

with  domestic  creditors  ?     It  may  be  ruinous  to  the  debtor, 

but  of  what  advantage  will  it  be  to  his  absent  creditor,  to  have 

him  consigned  to  a  prison  during  life,  without  any  right  to  a 

participation  on  his  part,  in  the  property  in  the  hand  of  Sssig- 

nees ;  for  it  has  not  yet  been  pretended,  although  this  might  as 

well  be  proved  by  the  lex  focj,  that  the  creditor  abroad  has  a 

right  to  a  dividend  of  his  estate,  and  to  the  body  of  the  debtm: 

in  the  bargain.    If  care  be  not  taken,  the  great  solicitude  whidi 

has  recently  been  discovered  for  creditors  in  other  countries, 

will  produce  decisions,  if  such  have  not  already  been  niade, 

which,  in  case  of  bankruptcy,  will  do  them  more  harm  than 

good.    The  truth  is,  all  that  amity,  good  faith,  the  tontraet 

of  the  parties,  and  the  fer  loch  if  it  has  any  thing  to  do  with 
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tke  ^ptttion  can  require,  is,  that  their  interests  and  rights 
flliaU  not  be  postiK>ned,  or  in  other  words,  that  they  shaH  be 
9$  «r^  taken  «are  of  as  those  of  other  creditors.  Yet  the  Court 
of  King^  Beneh,  in  Smith  and  Buchanan,  went  on  the  sole 
groinid  of  the  kx  lodf  when  it  decreed  on  the  inefficacy  of  a 
diaebargie  in  Maryland  against  the  claim  of  a  British  creditor. 
*'  It  is  HDpossible,^'  says  Lord  Kenyon,  <<  that  a  contract  made 
IB  one  ooantiy  is  to  be  governed  by  the  laws  of  another.'^ 
It  is  abo  remarked  in  thb  case,  that  it  might  as  well  be  con- 
tended, that  if  the  state  of  Maryland  had  enacted  that  no  debts 
doe  from  its  own  subgects,  to  the  subjects  of  England,  should 
be  paid,  the  English  creditor  would  be  bound  by  it  A  law 
of  this  kind  would  hot  have  been  enforced  by  any  Court  of 
this  country ;  but  between  the  iniquity  and  injustice  of  sufth  a 
statute,  and  one  which  placed  the  British  on  a  level  with  ihe 
Anfterlean  creditor,  this  Court  perceives  no  resemblance ;  while 
the  one  b  caleukted  to  excite  the  just  indignation  of  any  man, 
the  other  is  well  entitled  to  universal  approbation.  If,  in  all 
its  jiroriaiotts,  it  did  not  resemble  the  bankrupt  laws  of  Eng- 
land, its  effect  in  producing  an  equal  division  of  the  insolvent's 
inUlii  WIS  the  same.  It  ought  not  to  pass  unnoticed,  that  at  the 
vefy  nHnnent  of  rendering  this  judgment,  the  Court  admits 
that  an  assignment  under  the  act  of  Maryland,  would  vest  the 
)fiL9i/txiy  of  the  bankrupt,  wherever  it  might  be,  in  his  ^issig- 
neas.  If  so,  it  would  seem  to  follow,  that  the  debtor  himself 
OQ^t  to  be  discharged ;  for,  if  the  law  takes  from  him,  and 
•giUHtUa  eonsent,  his  property  every  where,  and  secures  it 
even  from  Ibe  pursuit  of  a  foreign  creditor,  why  should  it  not 
be  allowed  to  ofkr  a  protection  equally  extensive  to  his  per- 
son? Or,  why  should  he  be  placed  in  the  very  awkward 
sitnation  of  being  liable  to  imprisonment  abroad,  when,  in  that 
Vtey  eountffjr,  he  may  have  more  than  property  enough  to 
srtbfy  the  demands  of  his  foreign  creditor,  but  which  has  been 
oat  of  bb  reach  by  an  assignment  previously  made 
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under  the  laws  of  his  own  state?     And  it  may  here  be  re^ 
marked,  that  the  universal  effect  which  is  given  to  such  assign- 
ments is  not  among  the  least  of  the  advantages  which  foreign 
creditors  derive  from  the  bankrupt  or  insolvent  laws  of  the 
country  where  their  debtors  reside.     It  preventa  the  creditors 
near  him,  and  who  will  be  first  apprized  of  his  misfortunes, 
and  of  the  nature  and  situation  of  his  property,  from  laying 
attachments  on  many  parts  of  it,  to  Um  prejudice  of  those  at  a 
distance.     This  case  will  be  dismissed  with  only  one  other 
observation.     The  merchants  of  the  United  States  have  never 
supposed  that  they  can  proceed  in  their  own  Courts  against 
British  bankrupts,  if  found  here,  merely  because  the  debt  may 
have  been  contracted  and  payable  on  this  side  of  the  Atlantic  ; 
they  receive  and  are  satisfied  with  the  dividend  made  in  Eng- 
land ;  but  if  they  shall  hereafter  make  the  attempt  and  suc- 
ceed, it  is  to  be  hoped  that  the  Court  which«shall  sustain  so 
novel  a  pretension,  will  have  more  courtesy  than  to  compare 
the  bankrupt  laws  of  England,  which  are  perhaps  as  perfect  as 
such  a  system  can  well  be,  with  an  act  of  parliament,  which 
should  prohibit  to  American  citizens  the  recovery  of  their  just 
demands  against  British  subjects.  In  the  case  of  Vaq  Raugh  and 
Van  Arsdaln  in  the  Supreme  Court  of  this  state,  we  are  only  told 
that  the  question  had  been  decided  ten  years  before,  but  what 
the  case  referred  to  was,  or  on  what  ground  the  decision  was 
placed,  does  not  appear.     In  Smith  and  Smith  however,  the 
Court  refers  to  the  decision  in  East,  and  assigns  the  same  reason 
that  is  there  given,  and  which  has  already  been  remarked  oa*. 
But  this  Court  is  desired  and  expected  to  advance  one  step 
beyond  all  the  decisions  which  have  yet  been  made  on  this 
subject.     Hitherto,  an  unfortunate  debtor,  even  if  he  had 
heard  of  the  few  cases  which  have  been  mentioned,  might 
think  himself  safe  if  he  would  but  confine  himself  within  the 
limits  of  his  own  state.      He  might  confidenUy  expect  pro-> 
tectioa  against  the  pursuit  of  every  creditor  without  regard  to 
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"his  place  of  residence,  or  to  the  spot  where  the  contract  was 
to  be  performed.  But  even  this  security  from  imprisonment 
is  now  desired  to  be  withdrawn  from  him,  and  this  course  of 
conduci  is  pressed  on  the  Coui^,  not  on  the  footing  of  a  series 
of  adjudged  cases  from  which  there  might  be  no  escape;  for 
none  such  are  produced  ;  not  because  it  will  accord  with  the 
general  sense  of  the  commercial  world ;  for  that,  it  is  believed, 
is  dJreetJy  opposed  to  it  Not  because  df  any  odious  discrimi- 
Bations  which  are  found  in  the  insolvent  law  of  this  state,  be- 
tween territorial,  J)r  extra-territorial  creditors ;  for  they  are 
placed  on  a  perfect  equality.  Not  because  the  interests  of 
commerce  will  be  adtanced  by  it ;  for  in  such  a  state  of  things, 
Bone  bat  men  of  the  most  enterprising  character  will  dare  to 
engage  in  it  Nor  yet  because  other  countries  practise  on  this 
rule ;  for  nothing  resembling  it  is  pretended  to  be  in  use  in 
any  other  part  of  the  globe.  Nor  is  it  to  be  believed  that  the 
Ooort  of  King's  Bench  itself,  notwithstanding  the  solitary 
eitse  which  has  been  produced  as  to  a  discharge  abroad,  would 
disregard  a  plea  of  bankruptcy  by  a  British  debtor,  against 
the  claim  of  any  foreign  creditor,  whatever  might  be  the  place 
of  contract  or  of  payment 

The  Court  having  already  exprpssed  its  opinion  on  the  inap- 
plicability of  the  iex  loci  contracttis  to  all  cases  of  this  kind, 
will  only  aidd,  that  this  rule  has  performed  its  office,  when  a 
oonstruction  is  given  to  the  contract  according  to  such  law ; 
but  in  case  of  inability  to  pay,  a  new  state  of  things  occurs, 
tiie  only  proper  rule  to  govern  which  is,  that  care  be  taken  to 
enforce  an  equal  and  fair  distribution  of  an  estate,  under  the 
laws  of  the  country  in  which  the  debtor  has  his  residence. 

Insolvent  laws  have  been  harshly  and  not  very  correct- 
ly eompared  by  the  plaintiff's  counsel,  to  laws  authorizing  the 
payment  of  a  debt  with  one  cent  ip  the  dpUar,  and  in  a 
way  and  at  a  time  different  from  the  agreement  of  the 
pttrties.    They  do  no  such  thing ;  they  afford  a  saaction  to  nq  -. 
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injustice ;  they  violate  no  law  human  or  divine ;  thqr  leave  tlHft 
obligation  of  parties  in  full  force  \  they  create  no  inability,  nor 
interfere  between  one  who  is  able  to  pay,  and  hia  creditoKS  ; 
but  when  such  inability  intervenes,  they  step  in  and  take  care^ 
or  at  least  such  is  their  object,  that  a  complete  surrender  or 
the  debtor^s  estate  shall  be  made  for  the  boDeiit  ef  all  bis  ere-' 
dito'rs ;  and  when  this  is  done,  they  compel  the  latter  to  ob^ 
serve  towards  him  that  mercy  and  forbearance  whieb,  in 
similar  circumstances,  they  would  wish  and  expect  to  have 
extended  to  themselves. 

It  seemed  to  be  admitted  on  the  argument,  that  if  foreign 
creditors  bad  been  named  in  this  act,  tbey  would  hsve  beea 
barred.  The  Court  thinks  them  as  much  bound  hy  the  gene*^ 
ral  and  comprehensive  terms  of  this  act,  as  if  they  had  beent 
specially  designated.  Enough  has  already  been  done  in  their 
&vour,  without  clothing  them  with  a  prerogative  not  jret. 
heard  of;  that  of  being  exempt  from  every  law,  anless  perti^ 
cularly  named.  Nor  is  this  the  groond  on  which  these  de**. 
cisions  go.  It  is,  that  a  state  has  no  right  to  pass  laws  to  dis- 
charge its  insolvent  subjects  from  debts  due  abroad.  But  if 
the  Court  has  erred  in  the  principles  which  it  has  adopted,  or 
in  the  application  of  them  to  foreign  creditors  in  geoierdy  the 
plaintifis  have  no  right  to  comphin ;  fbr  whim  a  &tisen.  of 
Massachusetts,  where  they  reside,  is  imprisoned,  at  the  suit 
of  a  oitiaen  of  this  or  any  other  state,  he  can,  uader  the  laws 
of  that  commonwealth,  obtain  hia  discharge,  as  to  bis  person 
at  least,  without  the  creditor's  consent;  and  such  discharge  is. 
regarded^  as  it  ought  to  be,  as  binding  on  all  the  courts  o£  tint 
state. 

Sttting,  therefore,  in  the  state  which  passed  the  insolvent 
aot  in  qoestioa,  and  to  which  no  canstitutiooal  objeetioaap* 
pears,  this  Court  is  not  sensible  that  it  departs  from  a  sia^ 
adjudged  case  in  England,  or  in  this  state,  when  it  decides  oq 
the  univer^l  validity  of  a  dischai^  obtained  under  it. 
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UpM  tfae  wliole,  this  Court  is  of  opinion^  that  the  act  of  the 
M  of  April,  1811,  ts  an  insolvent,  and  not  a  bankrupt  law — 
that,  if  it  be  of  the  latter  description,  the  several  states  have  a 
right  t»  pass  baakrtipt  laws  for  themselves,  until  Congress 
shall  establish  a  uniform  system  on  the  subject— that  an  in* 
solvent  act  extending  to  past,  as  well  as  future  debts,  is  not  a 
law  ^^  im{>airing  the  obligation  of  contracts,"  within  the  mean- 
iBg  of  tiM9  eofifltitution<*4aid  that  a  federal  Court,  sitting  with- 
in this  state,  is  bound  to  supp^  a  discharge  under  such  law, 
against  the  claim  of  a  foreign  creditor,  although  the  debt  due 
to  him  may  have  been  contracted  and  made  payable  at  his 
j^ace  of  residence. 

The  present  verdict  must,  therefore,  be  set  aside,  and  a  ver- 
dict and  judgment  eptered  for  the  defendant. 

H.  D.  Sedgwick  and  R.  Ssnowici:  for  th^  plaintiffs. 
T.  A.  Emmet  and  J.  D.  Fay  for  the  defendant. 

JVbie.  SiDce  tfae  question  of  the  coDStitatiooality  of  the  state  insolvent  laws 
btts  been  raised,  the  Supreme  Court  of  the  U.  S.  has  aettkd  the  following  pria^ 
ciples,  which  are,  of  course,  the  law  of  the  land. 

In  Sturgesv.  Crowninshieldi  which  was  decided  at  the  February  term,  1819, 
(4  Wheat.  Rep.  192.)  the  Court  held,  that  until  the  power  to  pass  uniform  laws 
on  the  subject  of  bankruptcies  be  exercised  by  Congress,  the  states  are  not  ibr* 
InAdeo  to  pass  a  bankrupt  law,  provided  it  contains  no  principle  which  violates 
the  10th  section  of  the  first  article  of  the  constitution  of  the  United  States 

That  insolvent  laws  which  discharge  the  person  of  the  debtor,  but  leave  his 
obligation  to  pay  in  full  force,  are  not  repugn&nt  to  the  10th  section — 

And  that  a  discbarge  of  a  debtor  under  the  act  of  the  state  of  New-Tork,  of 
(bedd  of  April,  1811,  from  a  contract  miade  in  New-Tork  before  the  passage  of 
Ihe  law,  the  creditor  then  residing  in  Masskchusetts,  and  not  having  proceeded 
to  execution  against  the  body  of  his  debtor  in  New-York,  was  void  by  the  lOth 
section.  • 

In  M'MiUan  v.  M'NeO,  (4  Wheat.  Bep.  209.)  the  debt  was  contracted  in  1813, 
in  South  Carolina,  the  debtor  and  creditor  both  residing  there,  and  the  discharge 
vas  obtained  in  Louisiana,  whither  the  debtor  had  removed,  in  1816,  under  a 
Itw  of  the  state,  pasted  in  1808.    The  Court  held,  that  "  this  caw  w«s  not  di$- 
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fti»itet  of  Sturgei  e,  Crewniiishield ;  and  that  th6  ciraumttanoe 

liVrander  which  the  debt  was  attem(>ted  to  be  discbarged,  haTing 

before  the  debt  was  contracted,  made  no  difference  in  th«  applica- 

«r  liie  principle.*'    It  will  be  obsenred,  that  the  Court  do  not  notice  the 

that  the  contract  was  made  f  n  South  Carolina,  where  the  parties 


In  The  Farmers'  and  Mechanics*  Bank  of  PennsylFania  v.  Smitfa,  (%  Wheat 
131.)  the  Coart  held,  that  a  discbarge  obtained  in  Pennsylvania  in  Septem- 
r,  1812,  under  an  act  of  that  state,  passed  the  18th  of  March  of  the  saiip 
r,  from  a  contract  made  in  Pennsylvania  in  1811,  the  contractiDg  parties  sit 
aB  these  times  being  residents  of  that  state^  was  void. 

The  case  of  a  disdtarge  under  the  law  of  a  state,  where  the  contract  was  made 
within  tho  state,  between  residents  of  the  state,  and  after  the  passage  of  the  law, 
has  not  yet  been  decided  Such  a  case  fs>  however,  pending,  and  has  been  ar- 
gued, and  is  held  under  advisement  and  for  a  farther  argomeol  at  the  next 
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IfEW'YOItK,  SEPTEMBER  TERM,  1817,  AT  NEW-TORK. 


C  Bon.  BROCKHOLST  LIVINGSTON,  JUsoctate  Jtntice  of  the  S» 
BsTOKK  <  preme  Court. 

I  Hod.  WILLIAM  P.  VAN  NESS,  District  Judge. 


The  Amiable  Nanct. 


The  District  Courts  pon«tsiog  all  the  powen  of  Courts  of  Admiralty,  whe- 
iber  eoandered  arinstBiice  or  prize  Courts,  have  jurisdiction  of  all  cases  of 
mariBe  trespass  or  tort. 

If  the  master  or  crew  of  a  privateer  exceed  their  authority,  and  in  the  perfor- 
mance of  legitimate  acts  commit  an  outrage,  the  owners  are  liable. 

Where  a  neotral  vessel  was  plundered  of  her  papers  by  a  privateer,  in  conse- 
quence of  which  she  was  seised  by  another  belligerent,  and  proceeded 
against  as  prise,  bat  made  a  compromise  with  her  captors  and  paid  a  ran- 
som and  costs :  Holdeo,  that  the  owners  of  the  privateer  were  not  liable  for 
Ukote  items,  (there  being  no  privily  to  the  comprombe,)  nor  for  any  other 
mjnrioos  consequences  flowing  from  the  compromise. 

Tbe  mle  of  damages,  in  cases  of  marine  trespass,  is  the  full  value  of  the  pro- 
perty injured  or  destroyed.    A  claim  for  loss  of  voyage  rejected^ 
Vindictive  damages  not  allowable  against  the  owners  of  a  privateer,  for  tres* 
passes  committed  by  the  crew.     Whether  the  owners  are  liable  at  all  for 
trespesses  on  the  person  ?    Quere. 


LIVINGSTON,  J.  This  was  a  libel  for  damages  in  the 
District  Court  for  the  Southern  District  of  New- York,  by 
the  owner  of  the  schooner  the  Amiable  Nancy  and  her  car- 
gf>j  and  by  the  master,  mate,  supercargo,  and  one  of  the  ma^ 
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riners^  against  the  appellants^  as  owners  of  the  prirate  armed 
brig  the  Scourge. 

The  facts  were  in  brief  as  follows  : 

The  Amiable  Nancy,  a  neutral  vessel,  on  a  voyage  from 
Port-au-Prince  to  Bermuda,  but  steering,  at  the  time  of  cap* 
ture,  for  Antigua,  was  boarded  in  the  year  eighteen  hundred 
and  fourteen  by  a  crew  sent  for  the  purpose  of  search  and  ex-> 
amination,  by  the  commander  of  the  Scourge.  Having  ascer- 
tained her  neutral  character^  and  the  regularity  of  her  papers, 
which  employed  ^ut  ten  minutes,  the  crew  of  the  Scourge^ 
instead  of  returning  to  their  own  vessel,  continued  two  hours 
on  board  of  the  Nancy ;  during  which  time  they  plundered 
the  libellants  of  property  valued  by  themselves  at  five  hun- 
dred and  seventy«nine  dollars,  ^and  took  away  some  artieles 
belonging  to  the  vessel,  worth  about  twenty-five  dollars. 
They  also  destroyed  or  carried  away  the  schooner's  papers^ 

and  beat  and  otherwise  ill  treated  the  supercai^  and  mari- 
ners. 

The  schooner  being  abandoned  by  the  boarding  crew,  pur- 

sued  her  course  for  Antigua,  where  she  arrived  the  fdurth 

day  after  her  detention  as  aforesaid,  and  was  there  seised  by 

his  Britannic  Majesty's  guard  brig  the  Spider ;  in  whose  pbs* 

session  she  remained  about  a  fortnight.     She  was  then  libel* 

led  in  the  vice-admiralty  of  Antigua,  and  a  condemnation 

expected,  as  is  alleged,  on  the  ground  of  her  not  being  far* 

nlshed  with  any  papers.    No  counsel  was  employed^  but  a 

condemnation  was  suffered  to  pass  by  default,  on  a  previous 

agreement  between  the  captors  and  supercai^o^  entered  into 

by  the  advice  of  the  merchant  who  acted  as  consignee,  that 

immediately  after  the  condemnation,  the  schooner  and  cargo 

should  be  delivered  to  the  supercargo,  on  his  paying  one 

thousand  dollars  to  the  captors,  and  all  law  and  court  charges* 

The  supercargo  was  obliged  to  take  away  the  balance  in  spe^ 
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eie^hd  b^g  allowed  to  pot  no  cargo  on  board  in  consG« 
4]fleliee  of  th&  eondemnation.  This  sum  of  one  thousand  dol- 
larrwas  aceofdin^y  pad  to  the  captors,  as  also  five  hundred 
md  forty-two  dollars  and  twenty-one  cents  for  Court  and  law 
ebArgen;  f(>  raise  whicb^  in  speeie^as  no  other  money  would  be 
reooiTed^  adit  abo  specie  to  take  away  with  him,  it  became 
neeessuj  to  sdH  at  a  great  discount  the  bills  which  had  been 
given  ill  payment  of  the  schooner's  cargo,  which  occasioned 
a  further  loss  of  five  hundred  and  thirty-six  dollars  and  forty- 
four  cents*  The  whole  sum  disbursed  for  the  items  already 
mentioned,  and  for  sundries  supplied  the  schooner  during 
her  detention,  amounted  to  two  thousand  one  hundred  and 
twenty-seven  doHars  attd  forty  cents. 

The  cargo,  at  the  time  of  the  plunder,  consisted  of  312i  barrels 
of  corn,  and  one  of  arrow  root,  the  invoice  price  of  which  at  Port* 
ftU-Prtnce,  exclusive  of  some  charges,  was  sixteen  hundred  and 
twenty-one  doUmrs  and  fiily-six  cents.  The  corn  was  sold  at 
Antigua,  but  before  permission  could  be  obtained  for  that  pur- 
pose, the  price  of  this  article  had  fallen  a  dollar  per  bushel. 
Some  of  the  corn  was  injured  by  the  Spider's  crew,  who  had 
mixed  dami^d  with  good  corn,  which  caused  a  fermentation^ 
that  rendered  it  unfit  for  use ;  ai>d  it  was  in  consequence 
thrown  overboard,  which  produced  a  loss  of  twelve  hundred 
dollars ;  at  least  the  corn  sold,  which  was  944}  bushels,  net- 
ted two  thousand  six  hundred  and  one  dollars  and  nine  cents. 

The  maintenance  of  the  master  and  supercargo  white  at  Anti- 
gua, twenty-five  tons  stone  ballast,  the  charge  for  protest,  and 
Allowing  Ween  dollars  per  day  for  the  expense  of  the  schoon- 
er^ while  lying  at  Antigua,  amounted  to  four  hundred  and 
fimrteen  dollars. 

The  cai^  might  have  been  sold  at  Antigua  (but  for 
the  iiitekTuption  of  the  Spider,)  {or  rum,  and  the  probable 
aakoont  of  sales  in  that  case  would  have  been  three  tfaou* 
sand  eight  hundred  and  fifty  dollars.     This  rum,  it  is  stated 
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might  have  been  sold  at  St.  Bartholomews,  where  it  is  said 
the  schooner  would  have  gone,  had  she  not  been  captured  by 
the  Spider,  and  would  have  there  produced  probably  more 
than  four  thousand  dollars. 

It  appears  further,  that  the  original  plan  of  the  voyage  was 
to  sell  the  cargo  at  Bermuda.  The  price  of  corn  at  which 
place  is  not  mentioned,  except  it  is  stated  to  be  very  high. 
At  Bermuda  eight  hundred  muskets  were  to  be  taken  in,  which 
had  already  been  contracted  for  at  three  dollars  each,  and  for 
which  the  Haytien  government  was  under  agreement  (which 
however  is  not  produced,)  to  pay  sixteen  dollars  a  piece. 

From  Antigua  the  schooner  prdceeded  to  St.  Bartholomews^ 
where  she  took  in  sundry  articles,  which  sold,  at  an  average, 
at  the  enormous  profit  of  about  three  hundred  per  cent  at 
Port-au-Prince. 

Some  of  the  parties  concerned  in  the  plunder  of  this  schooner, 
have  been  tried  by  a  naval  court  martial  and  punished  for  their 
misconduct. 

On  this  evidence,  the  District  Court  ordered  the  clerk  to 
associate  to  himself  two  respectable  merchants,  and  with  them 
to  estimate  the  damages  sustained  by  the  libellants  by  reason 
of  the  capture,  and  detention  of  the  Amiable  Nancy. 

1.  Those  arising  from  the  destruction  of  and  taking  and 
carrying  away  property  from  on  board  the  said  vessel. 

2.  All  the  expenses  incurred  at  Antigua,  including  the 
loss  on  the  com  and  wages  of  the  crew. 

3.  Interest  on  the  amount  of  damages  thus  arising,  from 
the  time  of  the  vessel's  leaving  Antigua.  - 

4.  A  reasonable  allowance  for  coming  to  the  United 
States  to  prosecute  this  claim^  collect  testimony,  &c. 

6.  The  Court  further  ordered,  that  the  claim  for  damages, 
for  personal  injuries,  and  counsel  fees,  be  allowed ;  hot  that  the 
assessment  of  the  same  be  made  by  the  Court  on  the  filing  and 
confirmation  of  the  clerk's  report. 
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In  obedience  to  this  order  the  clerk,  and  merchants  as  asso* 
<;iated  with  him  reported,  that  they  had  assessed  the  damages 
follows : 


414 

00 

25 

00 

470 

00 

100  00 

60 

00 

184 

00 

Monies  paid  for  redeeming  vessel  and  cargo  at  An- 

tJ|^aa/ler  condemnation         ...        ^2|127  60 

X<oss  sustained  on  the  ^es  of  the  cargo  of  corn  at 

Antigua  in  consequence  of  the  capture        -       1,200  OO' 

Detention,  wages  of  the  crew  at  Antigua  in  conse- 
quence of  the  Spider  brig,  occasioned  by  the 
loss  of  -ship's  papers  .        -        •         . 

Articles  of  plunder  from  the  Schooner 

Money  and  effects  plundered  from  Mr.  Roux,  the 

supercargo        -        -        .        - 
from  the  master        .... 
from  the  mate        -         -        -         -  .      - 
from  four  of  the  mariners        ... 

ItfOsses  sustained  in  consequence  of  the  expenses  oc- 
casioned by  the  seizui*e  and  condemnation  in  An- 
tigua,  growing  out  of  the  schooner  having  been 
deprived  of  her  papers  by  the  crevy^  of  the 
Scourge,  as  proved  by  the  deposition  of  Sam- 
uel Dawson  and  T.  Lavand  of  Port-au-Prince  3,500  00 

Interest  on  this  sum  from  1st  January,  1815,  to  1st 

July,  1817,  at  6  per  cent,  per  annum  -       1,206  07 

Allowance  for  Mr.  Roux's  expenses  to  and  from  Port- 
au-Prince,  Antigua,  Boston,  &c.  detention  in 
New-York,  loss  of  time,  and  oth^r  incidental 
expenses,  procuring  evidence,  and  attending 
the  trial       .--.-.-  1^500  00 


0110,746  67 


This  report  was  filed  and  confirmed  on  the  30th 
Jone^  1817,  when  the  Court  further  decreed,  that 
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there  be  paid  to  the  libellants  for  personal  mjuries 

the  fidlowing  sums : 

To  he  supercargo         -        -        .        -        ^  500 

To  the  captain 100 

To  the  mate 100 

To  the  mariner,  Elia  Lenar  -        -        *        50 

To  the  supercargo  for  commission        -  lOOO 

For  counsel  fees,  proctor's  fees,  and  the  costs 

of  Court  750 

• — — —  3500  00 


$13^46  0T 
making  a  sum  total  to  be  paid  by  the  appellants  of  0 1 3,24$  $1. 

From  this  decree  the  owners  of  the  Scourge  have  appealed 
to  this  Court,  and  contend, 

1.  That  the  District  Court  had  no  jurisdictioo  of  the  caot^ 

This  Court  will  not  i$top  to  inq.uire  whether  it  be  too.  UU 
to  urge  this  objection  to  the  decree,  because,  wluch  is  one  an- 
swer given  to  it  hy  the  respondent,  no  plea  to  the  jurisdictioo 
was  interposed  below ;  (or  it  entertains  ^o  doubt  tbat  the  li- 
bel was  properly  &led  ii)  ihfft  Courts  find  that  error  wwld 
have  been  committed  if  it  had  been  dismissed  on  tb^t  gronad* 

Some  doujbts  were  expressed  whe.ther,  if  such  cases  be  cog- 
nizable in  tlve  District  Court,  they  are  so  in  virtpe  of  the 
powers  which  it  possesses  as  a  prise,  or  of  thjose  which  exer- 
cise it  as  an  instance  Court ;  and  it  was  supposed^  «r  fit  least 
iolim^ed,  by  one  of  the  appellant's  counsel,  that  U  eases  of 
this  kind  were  to  be  regarded  as  appendages  of  its  prize  joris- 
4iietioo,  the  present  suit  could  not  be  sustained,  in  as  much  as 
the  District  Court  possessed  no  such  jurisdiction,  without 
some  special  act  of  Congress  conferring  it.  I|i  support  of 
this  position,  the  practice  of  Great  Britalii  wffs  referred  tiK 
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It  is  tme  that « -Court  of  Admiralty  in  England,  merely  aa 
Sttcfa,  lias  ao  jurisdiction  over  prizes ;  but  that  to  constitute 
such  an  authority  in  it,  or  to  call  it  forth  at  the  breaking  out 
of  hostilities,  a  commission  under  the  great  seal  issues  to  the 
lioid  Hig^  Admiral  to  enjoin  it  on  the  Court  of  Admindty 
ta  proceed  oq  aS  cases  of  captures,  &c.  and  to  hear  and  deter- 
mine according  to  the  course  of  the  Admiralty  and  tbe  law  of 
BatiQBs.  Such  is  undoubtedly  the  practice  of  Great  Britain, 
ioCroduoed  pr^obably  from  a  silence  on  this  subject  in  the 
coiKimisflioft  by  which  a  Judge  of  the  Admiralty  is  appoint- 
ed, which  enumerates  particularly  every  obJQCt  of  his  juris* 
diction^  bat  says  nothing  of  prizes.  It  is  not  known  that  this 
is  the  practice  of  any  other  nation,  but  it  is  believed  that 
their  Courts  of  Admiralty,  are  regarded  as  the  national  and 
proper  tri^uaab  for  taking  cognizance  of  captures  in  time  of 
ym^y  without  any  special  delegation  from  the  sovereign  Xor 
thai  purpoee,  on  every  commencement  of  hostilities.  If  so, 
9Bd  the  DistTiCt  Court  by  its  act  of  organization  has  evclusive 
m&^  cognizance  of  ^^all  civil  causes  of  admiralty  and 
m^nliBie  jurifidiction,''  why  should  it  be  nestrieted  in  itscpg- 
nifioee  to  such  i^ases  ^s  belong  to  the  English  Courts  of  Ad« 
xvHJralty  98  instance  Courts,  more  than  those  of  any  .other 
Batjon  ?  Civil  eauses,  it  is  said,  do  not  embrace  cases  of  prize^ 
which  an$9  out  of  and  are  determined  by  the  Jids  belli,  and 
not  by  the  civil  or  municipal  law. 

ButUcannot  be  necessary  to  pursue  this  inquiry  farther ;  for 
as  ^arly  as  the  year  1794,^  the  Supreme  Court  of  the  United 
SUiefi  aMiimousIy  decided,  that  every  District  Court  of  the 
Uffite4  States  possessed  all  the  powers  of  a  CpQrt  of  Admiralty, 
whether  ^psid^r^  as  an  instance  or  as  a  prize  Court ;  so  that, 
if  th0  firesent  ca^e  belongs  to  the  Admiralty  at  all,  which  is 
not  denied,  it  is  unimportant  in  the  present  inquiry  to  deter* 
au^e  auder  what  particular  branch  of  its  jurisdiction  it  be 

n  8  D«11.  61. 


ilS  NEW-YOBK; 


The  Amiable  Nancy. 


cognizable,  as  it  must  have  a  right  to  inquire  into  and  to  as- 
certain the  quantum  of  damages  and  costs  in  all  cases  of  ma* 
rine  trespass  or  tort. 

But  admitting  the  jurisdiction  of  the  District  Court,  it  is 
denied  by  the  appellants,  that  they  are  liable  at  all  for  the 
injuries  enumerated  in  the  libel. 

After  so  many  and  such  direct  authorities  on  this  point,  it 
is  matter  of  some  surprise  that  a  question  of  this  kind  should  be 
made.  It  has  long  been  regarded  as  a  general  principle  of  mari- 
time law,  and  not  resulting  from  any  special  contract,  that  own- 
ers of  a  privateer  are  liable  for  torts  committed  by  captains  whom 
they  may  employ ;  and  whatever  doubt  may  have  once  existed 
as  to  the  extent  of  this  responsibility,  it  is  now  well  settled,  that 
it  is  not  limited  by  the  value  of  the  privateer,  which  would 
often  proVe  a  very  inadequate  compensation,  but  that  they  are 
personally  accountable  for  the  whole  of  the  injury  commit- 
ted. This  is  not  only  the  uniform  language  of  elementary 
writers,  who  have  treated  of  the  subject,  but  is  one  of  the 
points  decided  by  the  Supreme  Court  in  the  case  already  re- 
ferred to.  It  is  there  declared,  '^  that  the  owners  of  a  priva- 
teer are  responsible  for  the  conduct  of  their  agents,  the  offi- 
cers and  crew,  to  all  the  world,  and  that  the  measure  of  such 
responsibility  is  the  full  value  of  the  property  injured  or  de- 
stroyed." 

The  only  exception  to  this  rule,  or  rather  the  only  case 
which  is  supposed  not  to  fall  within  it,  is  where  the  master  is 
guilty  of  a  tort  in  matters  totally  foreign  to  his  authority;  and 
this  is  supposed  to  be  the  case  before  the  Court.  The  autho- 
rity of  the  boarding  crew  extended,  it  is  said,  to  the  making 
of  a  search,  and  to  capture,  if  circumstances  should  justify  i^ 
but  not  to  rob  and  ill  treat  the  crew  of  a  friendly  vessel. 

Admitting  this  to  have  been  their  authority,  if  they  were  act- 
ing under  it,  as  was  the  case  when  they  committed  the  outrage^ 
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the  owners  are  liable^  although  the  outrage  itself  was  not  in- 
tended to  have  been  sanctioned  by  it  ^' If  the  captain  of  a 
priyateer/'  says  Browne,  ^^  emisstis  ad  prsedandutn  perpe- 
ram  prcRifetur,  if  commissioned  to  cruise  against  an  enemy^ 
he  plunders  a  friend,  the  owner  is  responsible  ;"  and  assigns 
as  a  reason,  that  his  agent  was  then  acting  within  his  pro- 
vince when  the  wrong  was  perpetrated.  So  the  owners 
were  held  liable  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Del  Col  v.  Arnold^  for  any  spoliation  or  dam- 
age done  to  the  property,  which  was  not  considered  as  au- 
thorized or  excused  by  a  right  to  seize  and  bring  in  a  vessel 
{or  further  examination. 

The  Court  being  of  opinion  that  the  owners  in  this  case  are 
responsible  to  the  libellants,  will  proceed  to  inquire  to  what  ex- 
tent the  latter  can  ask  a  compensation  at  their  hands ;  and  whe- 
ther the  District  Court  has  not  erred  in  the  principles  which  it 
adopted  in  fixing  on  this  remuneration. 

The  Court  cannot  refrain  from  remarking,  before  it  pro- 
ceeds, that  it  is  impossible  not  to  be  struck  with  the  very 
large  amount  which  has  been  assessed  for  damages,  when 
compared  with  the  actual  injury  sustained.     The  whole  of 
the  property  plundered  was  not  worth,  in  the  opinion  of 
the  libellants  themselves,  who  cannot  be  suspected  of  an  un- 
,  der-valuation,  more  than  six  hundred  dollars,  or  thereabouts^ 
and  the  appellants  have  been  decreed  to  pay  for  this  outrage, 
connected  with  some  personal  injury,  very  improper  indeed, 
but  not  very  serious,  and  for  which  seven  hundred  and  fifty 
dollars  was  deemed  an  adequate  recompense,  the  large  sum  of 
thirteen  thousand  two  hundred  and  forty-six  dollars  and  for- 
ty-six cents ;  that  is,  more  than  tWenty  times  the  extent  of 
the  articles  plundered,  and  more  than  four  times  the  value  of 
the  schooner  and  the  whole  of  the  cargo,  although  the  ves- 
sel remained  with  the  owner,  and  no  part  of  the  cargo  waa 
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IxHicbed.  It  may  well,  therefei'e,  be  supposed,  tbat  tt>tkie 
mistake  has  been  made ;  as  such  damages  fbi^  such  an  injury 
are,  pTobably,  without  example  in  any  Court,  of  whose  deci- 
sions we  have  any  information. 

The  appellants  say,  that  the  respondents  are  en^ddStO 
nothing  more  than  an  indemnity  for  the  property  taken, 
and  to  a  reasonable  remuneration  for  personal  injuries.  Bb- 
lieving  diis  to  be  the  proper  and  only  safe  rule  of  damage, 
they  insist  Chat  tiiey  are  entitled  to  be  relieved  here  against 
the  sums  allowed  for  redeeming  the  vessel  at  Antigua,  after 
the  condemnation,  for  the  loss  sustained  on  ihe  sales  of  the 
cargo  at  that  place ;  and  for  the  loss  sustained  in  conseiquefiCd 
of  the  schooner's  not  completing  her  voyage  to  Bermuda, 
and  returning  from  thence  to  Port-au-Prince.  These  are 
not  exactly  the  terms  in  which  this  loss  is  expressed;  but 
it  is  very  clear  that  the  report,  by  referring  to  the  testi- 
mony of  Dawson  and  Lavand,  intended  the  allowance  of 
three  thousand  five  hundred  dollars,  as  a  compensation  for 
the  loss  of  the  voyage.  The  interest  on  liiese  items,  and  the 
commission  of  the  supercargo,  are  also  objected  to  by  the  ap* 
pellants.  These  sums  form  an  aggregate  of  nine  thousand 
thirty-three  dollars  and  sixty-seven  cents.  All  these  aUow- 
ances  were  made  on  a  supposition,  that  the  losses  for  which 
they  were  intended  as  a  compensation,  were  produced  by 
the  destruction  of  the  schooner's  papers. 

It  is  not  possible  to  express  in  language  sufficiently  strongi 
the  indignant  feelings  which  are  excited  by  this  wantiMi  act 
on  the  part  of  the  boarding  crew ;  but  we  must  not  indulge 
these  feelings  so  far  as  to  prevent  a  dispassionate  considera- 
tion of  the  conduct  of  the  supercargo,  and  whetfaei^  it  has 
justly  involved  the  appellants  in  the  very  extensive  respon- 
sibilities which,  it  is  alleged,  have  grown  out  of  it.  With-* 
out  determining  what  consequence  or  liability  might  bate 
attached  to  the  owners  of  the  privateer,  if  a  condemns* 
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tion  alter  a  Ml  defeitce  had  been  pronounced  for  the  want 
of  papers^  the  Court  will  inquire,  whether  they  can  be  lia- 
bk  for  any  damagje  occasioned  by  the  compromise  that  was 
laade.  To  render  this  act  of  the  supercargo  binding  on  the 
appellant^  so  &r  as  to  create  in  them  a  responsibility  for 
any  of  its  consequences,  it  ought  to  have  been  made  not  only 
in  good  Mthf  bat  it  should  be  one  which  might  be  fairly  jus- 
tified by  the  ciretunstances  of  the  case,  and  above  all,  there 
Aoold  be  acme  privity  between  those  making  and  those  who 
are  to  be  affected  by  it  The  bona  fides  of  this  transaction 
the  Court  is  not  disposed  to  call  in  question,  although  it 
would  have  been  more  satisfactorily  made  out,  if  the  super- 
caqpo,  instead  of  relying  on  the  advice  of  his  consignee,  who 
was  not  a  professional  gentleman,  had  submitted  the  case  to  a 
proctor  in  the  Island  of  Antigua,  and  had  acted  under  his 
diipeclioQS. 

But  however  fSur  the  conduct  of  the  supercargo  may  have 
tem  in  ihis  transaction,  this  Court  is  of  opinion,  that  the 
<arcuinstBDces  in  which  the  sdiooner  and  cargo  were  found 
at  Antigua,  did  not  call  for  any  such   sacrifice,    as  was 
agreed  to  by  the  supercargo.    If  it  be  true,  that  the  only 
cause  alleged  for  proceeding  against  them  as  a  prize  of  war, 
was  a  want  of  papers,  it  would  be  a  libel '  on  the  Court  of 
Vice- Admiralty  of  that  Island,  or  any  other  Court,  to  enter- 
t»n  a  moment's  doubt  of  their  acquittal  and  restoration,  as 
soon  as  it  appeared,  as  it  would  by  the  answers  to  the  stand- 
ing  interrogatories,  that  such  destitution  was  occasioned  by 
a  robbery  or  pkmder  on  the  high  seas.     Nor  is  it  to  be  be« 
Ijemed,  if  that  fact  was  satisfactorily  made  out,  that  the  cap- 
ton  would  think  of  an  appeal.     The  apprehensions,  thiere- 
fore,  of  great  delay  and  a  heavy  expense,  were  altogether  vi- 
sionary. 

But  if  the  compromise  were  proper,  and  made  in  good 
£>atb,  there  is  such  a  total  absence  of  all  privity  between  the 
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parties  making  it,  and  those  who  are  now  ta  be  charged 
Trith  ity  that  it  must  be  considered  as  altogether  at  the  peril 
-of  the  former.  A  compromise  with  captors  in  time  of  war, 
respecting  property  under  insurance,  is  binding  upon  under- 
writers, because  by  capture  a  technical  total  loss  takes  place, 
upon  which  the  master  becomes  an  agent  for  all  the  parties  in 
interest,  and  it  is  therefore  reasonable  that  his  acts  should 
bind  those  whom  he  represents.  But  in  the  case  before  the 
Court,  there  is  no  contract  or  agency  expressed  or  implied. 
A  trespass  can  never  create  such  a  relation  between  those 
who  commit  the  tort  and  those  who  are  injured  by  it,  as  to 
constitute  the  latter  the  attorn ies  or  agents  of  the  former. 

None  of  the  consequences  therefore  flowing  from  the  com- 
promise are  chargeable  on  the  appellants^ 

This  however,  is  not  the  only  ground  for  rejecting  many  of 
the  allowances  which  were  made  by  the  District  Court.  If  the 
compromise  were  binding  on  the  appellants,  they  have  been 
rendered  answerable  for  damages,  either  not  necessarily  eon* 
sequent  on  it,  or  too  uncertain,-  if  they  are  to  form  a  pro* 
per  charge  against  the  owners  of  the  Scourge.  To  this 
objection  the  charge  of  three  thousand  five  hundred  dellars 
for  loss  of  voyage,  is  peculiarly  liable,  which  is  also  a  depar- 
ture from  the  rule  prescribed  for  the  assessment  of  damages^ 
in  cases  of  this  kind,  by  the  Supreme  Court  of  the  United 
States.  By  that  rule,  the  measure  of  responsibility,  <^is  the 
full  value  of  the  property  injured  or  destroyed." 

Damages  for  the  loss  of  voyage,  are  by  much  too  contingent 
and  uncertain,  to  form  the  basis  of  any  satisfactory  calculations; 
for  if  it  be  adopted  as  a  rule,  it  must  apply  to  long  as  well  as 
to  short  voyages.  Every  one  will  at  once  perceive  the  injoa* 
tice  of  such  an  allowance  in  an  India  voyage,  where  a  cap- 
ture and  plunder  of  all  her  specie  might  take  place,  the  very 
day  after  the  vesseFs  leaving  port;  and  in  less  than  a  fort* 
night  she  might  be  on  a  second  voyage  with  a  new  supply  of 
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dollars.  W)iy,  in  such  a  cas^,  should  the  profits  be  paid  hy 
the  captors  ?  And  here,  who  can  say,  although  the  voyage 
he  shorter,  that  the  Amiable  Nancy  would  ever  have  arrived 
at  Bermuda,  4»r  what  might  have  been  the  state  of  the  market 
there,  or  whether  the  muskets  would  have  been  delivered  ao- 
cordioi^  to  contract  ?  Or  if  so,  whether  the  vessel  would  have 
reached  Port-au-Prince  in  safety,  and  found  the  government 
of  Hayti  disposed  to  pay  for  them,  at  what  is  now  alleged  to 
have  been  the  stipulated  price?  Or  who  can  say,  if  it  be  con- 
ceded that  the  original  voyage  was  frustrated  by  the  irregular 
conduct  of  the  crew  of  the  Privateer,  (which  may  well  be 
doubted,  as  the  schooner  was  bound  to  Antigua  when  she 
was  boarded,)  that  another  voyage  equally,  or  more  profita* 
ble,  might  not  have  been  projected  at  \ntigua  ? 

It  is  a  fact  in  this  cause,  that  a  very  enormods  profit,  approach- 
ing to  three  bundred  per  cent.,  was  made  on  the  cargo  shipped 
at  St  Bartholomews,  and  sold  at  Port-au-Prince,  which,  it  is 
trae,  was  DOt  very  large  ;  but  if  the  appellants  be.  liable  for 
any  Joss  occasioned  by  not  going  to  Bermuda,  some  deduce 
tion  should  be  made  for  the  gains  actually  made  pn  the  voy.- 
agefrom  St  Bartholomews  to  Port-au-Prince. 

The  nature  of  this  action,  however,  is  relied  on  as  justifying 
a  mode  of  assessing  damages  different  from  the  one  which  is 
appUed  to  ordinary  cases  of  trespass.  It  is  taken  for  granted, 
that  vindictive  damages  are  to  be  recovered,  and  that  in  such 
cases  a  Court  will  not  be  very  particular  as  to  the  limits  within 
which  It  will  circumscribe  a  defendant's  liability.  But  why 
assess  vindictive  damages?*  Have  the  appellants  committed 
the  outrage,  or  ordered  it,  or  in  any  way  sanctioned  it?  Or 
have  tbey  divided  the  plunder,  or  derived  any  benefit  what- 
ever from  it?  They  were  employing  their  vessel  in  a  way 
permitted  and  encouraged  by  the  government  of  their  coun^ 
try,  and  under  the  securities  prescribed  by  law.  It  is  truei 
(hey  have  had  the  misfortune,  which  is  but  too  coxnmeo  ii| 
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this  basihess,  of  employing  men  who  hare  disgraced  the  fli^ 
under  which  they  acted.  Unless  this  misfortune  be  attii* 
buted  to  them  as  a  crime,  they  are  innocent  of  any  actual  or 
intentional  injury,  and  perhaps  more  entitled  to  the  protec- 
tion of  the  Court  than  those  who  are  generally  defendants  in 
actions  of  trespass. 

However  desirable  it  may  be,  in  the  opinion  of  many^ 
to  put  a  stop  to  this  mode  of  warfare,  no  Court  has  a  right 
to  throw  obstacles  in  its  way^  or  to  discourage  it,  by  im- 
posing excessive  and  extravagant  penalties  for  every  irregu- 
larity, however  trifling,  so  long  as  government  think  pro* 
per  to  furnish  public  and  .private  vessels  with  commiaftiona 
of  this  kind.  If  the  rule  of  vindictive  damage,  which 
has  been  pressed  upon  the  Court,  were  adopted,  it  might 
amount  to  a  total  prohibition  of  privateering;  which  no  Courts 
mindful  of  its  duty,  will  think  it  has  any  right  to  effeet  in 
this  way. 

Nor  will  such  mode  of  assessing  damages  add  moeh^ 
while  the  practice  is  continued,  to  the  security  which 
neutrals  already  have,  against  occasional  trespasses  on  their 
property.  If  the  fear  of  a  forfeiture  of  wages  ami  corporal 
punishment,  to  both  of  which  some  of  this  crew  have  been 
sentenced  by  a  naval  court  martial  for  their  improper  con- 
duct, will  not  restrain  mariners^  who  engage  in  this  service^ 
within  proper  limits,  it  is  not  probable  that  they  will  be  in- 
fluenced by  any  apprehensions  of  laying  on  their  employers 
an  onerous  responsibility. 

But  if  such  a  rule  is  to  be  resorted  to^  as  a  meana  of  excit- 
ing those  who  engage  in  this  species  of  warfare  to  greater  cir*- 
oumspection  in  the  choice  of  seamen^  it  is  believed  that  every 
expectation  of  that  kind  will  prove  fallacious.  It  will  not  be 
easy,  whatever  care  or  diligence  be  used,  to  make  any  discri* 
mination  on  which  much  dependence  can  be  placed.  Seamen 
for  this  purpose  would  continue  to  be  selected  more  for  their 
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bcMlily  strength^  their,  personal  courage  and  seamanship,  than 
from  any  regard  to  their  moral  character  i  about  which  it  would 
be  much  more  difficult  to  acquire  information,  than  concerning 
tke  other  qualifications  whidi  have  been  mentioned.  - 

There  are  other  dhjections  to  such  an  arbitrary  measure  of 
damage&  It  places  too  much  in  the  discretion  of  a  Judge^ 
yrb»,  under  the  influence  of  the  angry  feelings  which  such  ir- 
regularities are  well  calculated  to  call  forth,  would  often  awbrd 
an  immoderate  compensation  without  reflecting,  that  the  per- 
son mho  is  to  make  it,  may  he  as  innocent  as  those  to  whom  it 
is  to  he  paid,  and  may  hold  in  as  great  detestation  as  the  Court 
itself  the  Tiolence  or  wrong  that  has  been  perpetrated. 

Stieh  heavy  assessments,  and  which  are  scarcely  reducible  to 
any  rale,  wiU  also  prevent  compromises  between  the  parties. 
No  f^er  of  compensation  by  the  owner  of  a  privateer,  however 
Cur,  and  although  fully  commensurate  with  the  loss  that  has 
been  sustained,  will  satisfy  the  extravagant  pretensions  of  the 
injured  party j  which  such  a  rule  will  prompt  him  to  set  up. 

Neither  is  the  loss  on  the  corn,  from  the  damage  occasioned 
by  the  conduct  of  the  Spider's  crew,  to  bq  thrown  on  the 
appellants.  This  would  render  them  liable,  not  only  for  the 
illegal  acts  of  their  own  mariners,  but  of  those  in  whose  choice 
they  could  have  no  agency. 

The  supercargo's  commission  must  also  be  deducted ;  for 
besides  the  objection  to  it,  that  its  loss  was  occasioned,  if  at 
•  all,  fay  his  own  compromise,  it  is  liable  to  a  further  difiicalty. 
It  does  not  appear  what  remuneration  he  was  to  receive,  but 
by  scarcely  any  possibility  could  his  commission  on  the  sales 
of  the  outward  cargo,  to  which  it  mnst  be  restricted,  have 
amounted  to  any  thing  like  the  sum  which  has  been  allowed. 
There  is  nothing  indeed  in  the  evidence  torender  it  very  clear, 
that  his  commission  has  not  been  earned  and  paid. 

The  interest  on  these  items  will,  of  course,  be  dedticted,and 
indeed  if  these  sums  were  allowed,  it  would  hardly  be  proper, 
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mfter  so  liberal  an  assessment  of  damages,  to  have  calculated 
any  interest  on  them. 

Little  or  no  objection  has  been  made  to  the  compensatioD 
^  allowed  for  the  personal  wrongs  inflicted  on  some  of  the  re» 
spondents,  which  therefore  wilt  not  be  disturbed;  but  I 
cannot  suppress  my  surprise,  that  for  injuries  of  this  nature, 
which  are  often  produced  by  some  intemperate  language  of 
the  par^  claiming  a  recompense,  the  owners  should  ever 
have  been  considered  as  answerable. 

Considering  that  seven  hundred  and  fifty  dollars  has  been 
allowed  for  counsel  fees,  and  the  proctor's  costs,  and  the  costs 
of  Court,  the  further  sum  of  fifteen  hundred  dollars,  given  to 
Mr.  Roux  for  his  expenses  in  producing  evidences,  attending 
Uie  trial,  &c.,  is  too  piuch,  and  must  be  reduced  one  half,  es- 
pecially as  the  greater  part  of  the  testimony  has  been  collected 
for  the  purpose  of  rendering  the  appellants  liable  for  chai:g9if 
which,  in  Ae  opinion  of  this  Court,  cannot  be  recovered  of 
them. 

This  Court  reverses  the  sentence  of  the  District  Court,  and 
allews  as  follows : 

To  the  owners  of  the  schooner  for  ex- 
penses during  the  detention  at  Anti- 
gua, according  to  the  estimate  of  the 
consignee         -        .        -        «         1^300  00 

For  the  expenses  W  mate  and  supercar- 
go while  there,  and  according  to  the 
estimate  of  the  same  witness        -  70  00 

For  articles  plundered  from  schooner  25  00 

Interest  on  these  sums  at  t^n  per  cent, 
from  1st  January,  1815,  to  1st  Sep- 
tember,  1817,  two  years  and  eight 

months 103  94 
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To  the  msster  of  the  schooner  for  arti-^ 

cles  taken  from  him        ^        -        -  100  00 

The  same  interest        ...  26  66 

For  personal  injuries       ...  10000 


To  the  supercargo^ 
For  articles  taken  from  him        ^  470  00 

The  same  interest        -        -        -  114  3i^ 

For  personal  wrongs        -        -        -  ^      500  00 
For  his  expenses  in  collecting  testi- 
mony at  Antigna,  Port-au-Prince^  ftc.^ 
and  attending  trial        ...       750  00 


To  the  mate, 
For  property  lost  by  him 
The  like  interest 
For  the  injury  to  his  person 

To  L#enar  the  sailor^ 
For  property  taken  from  him 
The  like  intBrest 
For  his  personal  injury 


80 

00 

^  21 

3a 

100 

00 

-   54 

00 

14 

40 

50 

00 

226  6Q 


725  60 


1,864  32 


201  32 
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It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
sentence  of  the  District  Court  be  reversed,  and  that  there  be 
paid  by  the  appellants  to  the  respondents  and  libellants,  the 
said  sum  of  two  thousand  nine  hundred  and  nine  dollars  and 
sixty-four  cents,  in  the  manner  following,  that  is  to  say :  To 
the  libellant,  Pet^r  Joseph  Merault,  owner  of  the  schooner 
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and  cargo^  the  sum  of  four  hundred  and  ninety-ei^t  dcdlars 
ninety-four  cents :  To  the  libellant,  Galien  Aneil,  master  of 
the  schooner,  the  sum  of  two  htindred  and  twenty-six  doUan 
sixty-six  cents  :  To  the  libellant,  Frederick  Roux,  the  soper- 
cargo,  the  sum  of  eighteen  hundred  and  sixty-four  doUazs 
thirty-two  cents:  To  the  libellant,  Anthony  Moasset,  the 
mate,  the  sum  of  two  hundred  and  one  dollars  thirty-two 
cents ;  and  to  the  libellant,  £lia  Lenar,  one  of  the  mariners, 
the  sum  of  one  hundred  and  eighteen  dollars  forty  cents. 
And  it  is  further  ordered,  adjudged,  and  decreed,  that  the 
appellants  pay  to  the  libellants  the  further  sum  of  seven  hun- 
dred and  fifty  dollars  for  counsel  fees^  and  also  the  proctor's 
costs,  and  the  costs  of  the  District  €k>urt,  to  be  taxed ;  and 
it  is  further  ordered,  that  each  party  pay  his  own  costs  in 
this  Court 

D.  B.  Ogosn  and  C.  D.  Coldek  for  the  appellants. 

T,  A.  EMMJBf ,  J.  Wells,  and  J.  O.  Hoffman  for  the 
respondents. 

Ab<e.  The  UbellantB  appealed  from  the  decree  of  the  Circuit  Coatt  to  the 
Supreme  Court,  and  it  was  there  ordered,  that  the  decree  ghould .  be  reformedi 
bj  allowing  five  hundred  and  fortj-two  dollarB  twentjNone  cenU|  for  coets  and 
expenses  of  the  Conit  in  Antigua;  one  hundred  and*  eighty-cight  dollan, 
the  loss  on  exchange,  to  paj  the  sum  of  Awt  hundred  and  forty-two  doUaii ^ 
twenty-one  cents }  and  forty-four  dollars  deducted  by  the  Circuit  Court  fnNa 
the  expenses  at  Antigua,  (probably  by  mistake.) 


CIRCIJIT  COUBT  OF  THE  XJNITED  STATES, 


NEW'YOBKf   APKIL  TERM,  1818,  AT  NEW-TORK. 


C  Hon.  BROCKHOLST  LlVhNGSTOX,  Associate  Jasticeof  the  Sa- 
BcFOBS  ^  preme  Court. 

l  Hon.  WILLIAM  P.  VAN  NESS,  District  Judges 


Th£  Uhited  States  v.  Nine  Paceaqes  of  Linen. 

Where  goods  ar«  libelled  under  the  67th  section  of  the  law  for  the  collection  of 
duties  for  ditegreeing  with  the  entries,  And  the  claimant  sets  up  mistake  as  an 
excuse,— 4lie  circamstance  that  probable  cause  of  seisure  has  been  made  out, 
does  oot  impoae  on  the  claimant  the  necessity  of  making  out  an  unusoaJljr 
clear  case  of  mistake.    All  he  has  to  do  is  to  produce  ordinary  proof. 

Circumstances  must  be  of  a  controlling  and  irresistible  nature  to  justify  a  dis- 
regard of  positiTe  testimony. 

It  was  holden  a  sufficient  and  legal  escuse  for  an  incorrect  entry  of  goods, 
that  they  were  entered  from  an  invoice  made  out  in  great  hurry  and  agita- 
tion, while  the  goods  were  packed  at  Caen,  in  the  absence  of  the  owner,  in 
order  to  secure  them  by  removal  from  an  apprehended  pillage  by  the  Prus- 
sian soldiery,  who  occupied  the  place. 

This  was  an  appeal  from  a  sentence  of  the  District  Court 
of  the  Southern  District  of  New- York.  A  part  of  the  goods 
libelled,  had  been  aondemned,  and  a  part  restored  in  the  Dis- 
trict Court,  and  both  the  libellants  and  claimant  appealed  from 
the  decree. 

The  cause  of  forfeiture  alleged  in  the  libel  was,  that  the 
goods  which  had  been  imported  from  France,  were  entered 
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at  the  custom-house  at  less  than  their  real  quantities.  It  was 
alleged  'that  nine  packages  of  linen,  two  packages  of  silk^ 
two  packages  of  crapes,  two  packages  of  gloves,  one  package 
of  stockings,  one  package  of  linen  and  napkins,  one  package 
of  flounces,  two  packages  of  shawls,  and  twelve  packages  of 
clocks,  were  on  suspicion  of  fraud  opened  and  examined  in 
the  presence  of  two  respectable  merchants,  and  found  to  coih 
tain  greater  quantities  than  the  quantities  at  which  they  were 
entered.  The  difference  in  the  quantities  as  stated,  amount* 
ed  to  from  one-half  to  one-sixth  in  the  dry  goods,  and  the 
twelve  cases  of  clocks  which  were  entered  as  containing 
twelve  clocks  were  stated  to  have  contained  nineteen. 

The  defence  set  up  in  the  claim  of  William  Vintroux  Her* 
aan,  was,  that  the  goods  were  not  incorrectly  entered  with 
the  intention  of  defrauding  the  revenue,  but  in  consequence 
of  mistake  and  accident.  That  the  goods  were  packed  at 
Caen  in  France,  when  that  place  was  in  possession  of  the 
Prussians  and  threatened  with  pillage,  in  great  haste  and  con- 
fusion for  the  purpose  of  removal,  and  that  if  the  entry  was 
wrong,  it  was  owing  to  this  circumstance.  That  a  large  part 
of  the  merchandise  imported  had  been  found  on  examination 
to  contain  no  more  than  the  quantity  at  which  it  was  entered. 
William  Vintroux  Rersan  claimed  the  clocks  as  the  property 
of  John  Louis  Vintroux  of  Paris,^  and  the  test  of  tiie  goods 
as  his  own  property. 

A  great  number  of  witnesses  were  examined  in  the  cause 
on  both  sides,  some  of  them  residing  at  home  and  others 
abroad,  for  the  purpose  of  showing  the  circutnstances  under 
which  the  goods  were  purchased,  packed  up  and  sent  to  Ame«> 
rfca,  their  situation  here  both  before  and  at  the  time  of  the- 
teizure,  and  the  variation  of  the  real  quantities  from  the  in^ 
voice  and  entries. 
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There  were  thirty -three  packages  of  goods  libelled.  These 
packages  w^^  a  part  of  seventy-two  packages  of  boxes,  with 
yan'oos  marks,  shipped  by  the  claimant  (who  came  with  them) 
at  HaTTc,  in  the  ship  Ann  Williams >  about  the  first  of  October, 
1815,  and  consigned  to  Joseph  Bouchaud  of  New- York.  On 
their  arriVai  at  New- York,  some  delay  in  entering  them  was 
occasioned  by  a  variation  between  the  marks  of  two  or  three 
packages  in  the  invoice  and  bill  of  lading.  After  the  entry 
was  made,  a  part  of  the  goods  were'sent  to  Bouchaud's  store 
and  a  part  remained  at  the  public  stores.  A  part  of  those  sent 
to  Bouchaud's  store  were  also  removed  to  the  [house  where 
the  claimant  lived,  for  the  purpose  of  being  unpacked  and  ex- 
posed for  sale.  While  the  claimant  was  engaged  in^unpacking 
them,  the  whole  were  seized  for  the  causes  alleged  in  the  libel. 

Examiners  were  appointed  by  the  collector  to  ascertain  the 

Teal  quantities  contained  in  the  packages.     The  thirty-three 

package  libelled  were  found   to   exceed    the  quantities  at 

which  they  were  entered,  as  stated  in  the  libel.     The  rest  of 

the  seventy-two  packages  were  found  correct. 

Of  the  packages  libelled,  ten  contained  linen,  and  twelve 
contained  clocks.  These  were  condemned  in  the  District 
Court  The  remaining  eleven  packages,  containing  crapes,  silk 
goods,  gloves,  shawls,  and  stockings,  were  acquitted^ 

The  excuse  set  up  by  the  claimant  was,  that  there  was  no 
intention  to  defraud  the  revenue,  but  that  the  variances  in 
quantity  were  the  result  of  accident  It  appeared  that  the 
•claimant  kept  a  dry  goods  and  jewelry  store  at  Caen  in  France. 
He  left  that  city  for  Paris  about  the  25th  of  August,  1815,  to 
hay  goods,  France  was  then  in  the  possession  of  the  allied 
armies^  and  goods  were  very  low.  In  the  course  of  the  months 
he  bought  and  sent  considerable  quantities  of  goods  to  Caen^ 
intending  them  for  the  United  States.  About  the  first  of  Sep^ 
tember,  learning  from  his  wife  that  the  Prussians,  who  then 
occupied  Caen,  were  committing  great  excesses^  and  tbre^jQh 
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log  the  city  with  pillage,  be  sent  her  word  to  pack  up  alt  the 
goods  in  his  store  with  as  much  baste  as  possible  and  send  them 
immediately  to  Havre,  to  be  shipped  for  the  United  States. 
Tb^  (Claimant  remained  in  Paris.  John  Louis  Vintrouz,  the 
father  of  the  claimant,  who^  lived  at  Paris,  had  consigned  at 
one  time  a  box  containing  six  clocks,  and  at  another  time  a 
box  containing  twelve  clocks,  to  the  claimant  at  Caen  for  safe- 
ty ;  the  troops  at  that  time  occupying  Paris,  but  not  Caen.  He 
also  learning  the  state  of  things  at  Caen,  wrote  Madame  Via- 
troux,  di^cting  her  to  send  theeighteen  clocks  to  Havre,  to  be 
shipped  for  the  United  States.  He  at  the  same  time  sent  her 
an  invoice  of  the  clocks,  footing  the  amount  of  each  consign- 
ment  separately.  The  claimant  disclosed  his  proceedings  to 
several  persons  then  in  Paris,  and  who  afterwards  came  over 
with  him  to  this  country. 

At  Caen  there  were  twenty  thousand  Prussians  and  Cossacks^ 
and  from  six  to  fifty  Prussian  soldiers  .were  (Quartered  on  each 
citizen.  Xheir  presence  is  described  to  have  been  troisble-^ 
sonie,  alarming,  and  dangerous  in  the  highest  degree.  They 
threatened  to  pillage  the  place,  and  it  was  once  published  la 
the  Paris  Gazettes  that  it  had  been  pillaged.  Affrays  continu- 
ally oecurred  between  the  troops  and  citizens.  The  inhabit^ 
ants  hid  their  goods  in  the  cellars  and  buried  their  valuables. 
Many  secretly  built  partitions  in  their  cellars,  behind  which 
they  packed  up  their  goods  and  sent  them  away.  Six  soldiers 
were  billetted  on  Madame  Vintroux  when  she  received  the 
direction  to  pack  up  her  husband's  goods.  His  clerk,  who 
was  used  to  packing  goods,  with  the  assistance  of  a  servant  or 
porter,  packed  them  up  in  the  cellar  in  the  best  way  they 
could,  and  made  out  the  accompanying  papers  in  great  agita- 
tion, hurry ,  and  bonfusion.  This  was  done  in  the  night  while 
the  Prussians  were  asleep.  The  clerk  made  out  the  invoices 
after  the  packing  was  all  finished,  from  the  memorandums  made 
at.  tlie  time.  The  servant  called  off  the. ticket  attached  to 
each  piece,  and  the  clerk  took  it  dowa.    The  goods  were  sent 
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from  Caen  in  the  day  time  in  the  diligence  and  a  private 
wagon.  Madame  Vintroux  and  the  clerk  went  with  the 
goods  to  Havre,  and  shipped  the  greater  part  of  them  before 
the  arrival  of  the  claimant. 

The  claimant's  clerk  in  making  the  invoice  of  the  twelve  eases 
of  clocks^  which  stood  in  the  cellar,  supposed  that  each  case 
coiitaioed  a  clock,  and  made  the  invoice  out  accordingly.  This 
invoice  corresponded  with  the  invoices  of  the  consignment  of 
the  twelve  clocks  sent  to  Madame  Vintronx  by  John  Loais 
Vintroux.  A  large  box  containing  shawls,  which  the  clerk 
bad  already  packed,  but  had  forgotten  it,  was  standing  among 
them,  and  he  supposed  it  contained  the  other  six  clocks.  This 
he  pot  in  the  invoice  as  coataining  six  clocks,  and  charged  the 
prices  the  same  as  in  the  invoice  (of  the  other  six)  sent  from 
Paris. 

The  linens  were  purchased  in  August  by  the  claimant  at  the 
fair  of  Guybray,  of  M.  Despierre  of  Alengon  the  manufac- 
furen  He  testified  that  in  consequence  of  the  precipitation 
with  which  the  linens  were  put  up  at  Alengon,  owing  to  their 
fear  that  the  place  wouid  be  pillaged,  all  the  mistakes  made 
ia  the  entry  at  New- York  were  made  in  invoicing  the  goods 
before  they  were  sent  from  Alengon  to  Caen.  On  discovering 
the  errors,  he  claimed  the  difference  of  Madame  Vintroux^ 
who  desired  him  to  wait  until  she  could  hear  from  her  hus- 
band  in  New-York,  as  she  had  not  ascertained  the  contents  of 
the  packages  of  linen  before  they  were  shipped.  This  testi* 
niony  corroborated,  and  was  corroborated  by  a  letter  written 
by  Madame  Vintroux  to  her  husband,  informing  him  of  this 
mistake,  and  produced  on  the  trial. 

Twenty-five  merchants  of  Caen,  and  the  Chamber  of  Com- 
n^erce  of  that  city,  as  well  as  numerous  other  witnesses,  ex- 
amined in  the  cause,  bore  testimony  to  the  high  character  of 
the  claimant  as  a  merchant.  Each  of  the  most  material  facts 
above  stated  was  proved  by  several  witnesses  who  were  un- 
contradicted^ 
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Claimant  went  from  Paris  to  Havre  where  he  met  his  wife, 
and  found  part  'of  his  goods  already  shipped.  The  rest  were 
shipped  with  di£Scnlty  and  in  confusion,  owing  to  the  great 
press  to  ship  goods  in  the  vessel.  While  at  Havre,  claimant 
suddenly  resolved  to  come  out  with  his  goods. 

After  his  arrival  in  New- York,  where  he  was  examining 
«ome  of  the  packages  at  his  room,  assisted  by  two  clerks,  and 
in  the  presence  sometimes  of  other  persons,  he  first  discover- 
ed the  errors  in  the  quantities.  He  at  first  complained  of 
these,and  then  declared  that  he  would  go  and  inform  the  offi- 
cers of  the  customs.  His  clerk  told  him  to  wait  and  see  if 
there  was  any  excess.  The  box  of  shawls  which  was  invoiced 
as  containing  six  clocks,  was  opened  in  the  presence  of  seve^ 
ral  persons,  and  claimant  expressed  his  surprise  at  the  mistake. 
They  had  only  opened  six  packages  when  the  seizure  was 
made. 

The  dry  goods,  including  the  Hnens,  were  fonnid  packed  in 
some  instances,  two  pieces  in  one  bundle,  and  this  was  the 
way  in  which  they  overrun  the  invoice.  The  ticket  on  one 
or  the  other  piece  in  the  bundle  generally  corresponded  with 
the  invoice,  as  did  the  number  of  bundles  in  the  packages. 
Two  of  the  examiners  testified  that  it  was  not  unusual  to  find 
silks,  crapes,  &c.  packed  two  pieces  in  a  bundle,  but  they  had 
never  known  the  same  thing  occur  in  opening  linens.  They 
said  that  a  bundle  of  the  goods  which  they  examined,  composed 
of  two  pieces,  might  be  easily  mistaken  by  a  porter  for  one  piece. 
Two  other  of  the  examiners  testified  that  the  packages  were 
so  large  that  any  one  accustomed  to  the  kind  of  goods  could 
tell  by  looking  at  the  outside,  that  they  contained  more  than 
the  invoice  quantity  of  pieces.  They  also  stated  that  the 
goods  were  very  well  packed, 

J.  FisK,  D.  A.  and  C.  Baldwin  for  the  libellants. 
T.  A.  Emmet  and  C.  Graham  for  the  claimaat^ 
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Livingston,  J.  The  goods,  mentioned  in  this  liW> 
were  proceeded  against  in  the  District  Court  for  the  Southern 
District  of  New-York,  as  forfeited  under  the  67th  section^  of 
the  collection  kw,  because,  as  was  alleged,  the  packages  con- 
taining them  dj&red  in  their  contents  from  the  entry  which 
bad  been  made  of  them  at  the  .cXistom-house. 

The  property  was  claimed  by  William  Vintroux  Heraaoy 
for  himself,  and  John  Louis  Vintroux,  of  Paris ;  that  is  to 
say,  all  the  merchandise  libelled,  was  stated  to  belong  to  the 
former,  except  the  twelve  cases  of  clocks,  which  were  said 
to  belong  bona  fide  ta  the  latter.  The  claim^  without  ia 
terms  denying  that  the  contents  of  the  packages  differed 
irom  the  entry  of  them,  insists,  that  if  such  difference  existed, 
it  proceeded  from  accident  or  mistake,  and  not  from  an  inten- 
tion to  defraud  the  revenue — and  alleges,  that  the  cases  were 
packed  up  at  Caen,  in  France,  while  that  place  was  in  posses-* 
aion  oi  the  Prussian  troops,  and  after  it  had  been^  threatened 
to  be  pillaged  by  them,  which  circumstance  occasioned  the 
goods  to  be  packed  in  great  haste  and  confusion,  and  may  have 
caused  a  difference  between  the  invoice  and  the  actual  eoa* 
tents  of  the  packages. 

After  a  hearing  in  the  District  Court,  the  clocks  and  linens 
mentioned  in  the  libel  were  condemned,  and  all  the  other  ar* 
tides  acquitted*  The  United  States  and  the  claimants  have 
both  appealed. 

This  is  a  case  not  without  rts  difficulties,  and  has  been  ar- 
gued with  an  ability  due  to  its  importance  and  intricacy, 
lliere  is  no  doubt  that  the  allegations  in  the  libel  are  substan- 
tially made  out,  and  that  there  were  many,  and  in  some  in- 
stances coosiderable  variations  between  the  actual  contents  of 
the  packages,  and  their  contents  as  exhibited  by  the  entry  at 
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the  custom-house.  If  the  Court,  therefore,  were  not  permit- 
ted to  look  beyond  that  fact,  it  would  be  difficult  for  any  of 
the  airticles  libelled  to  escape  confiscation.  Rut  the  law,  un- 
der  which  these  proceedings  have  been  instHuted,  supposes 
that  such  differences  will  sometimes  intervene  by  accident  or 
mistake ;  and  if  that  can  be  made  out  to  the  satisfaction  of  the 
Court,  in  which  the  prosecution  is  depending,  a  forfeiture  shall 
not  attach. 

The  Court  will  now  proceed  to  examihe  how  far  the  claim- 
ant has  established  his  innocence.  If  he  has  designedly  at- 
tempted to  impose  on  the  officers  of  the  customs,  he  must  sub- 
mit to  the  consequences,  penal  and  calamitous  as  they  may 
be ;  but  if  he  has  succeeded  in  establishing  any  facts,  which 
may  reasonably  account  for  the  differences  complained  ot,  it 
will  be  the  duty  of  the  Court,  and  must  always  be  a  pleasant 
one,  to  restore  to  him  his  property. 

That  part  of  the  case  which  relates  to  the  linens  will  be 
first  disposed  of. 

It  has  been  said  in  argument,  that  probable  cause  having  been 
shown  for  the  seizure,  a  very  clear  case  must  be  made  out  bf 
the  claimant,  to  entitle  him  to  a  restoration  of  the  property; 
and  the  Court  has  been  cautioned  not  to  place  too  much  re-^ 
liance  on  positive  and  direct  testimony,  if  it  shall  appear  to 
be  in  conflict  with  the  many  and  strong  presumptive  circum* 
stances  which  appear  in  the  case.  Notwithstanding  the  &€t 
is  made  out  on  which  the  seizure  proceeded,  and  which  unex- 
plained would  have  been  followed  by  forfeiture,  all  theclaim- 
ant  has  to  do,  is  to  prove  the  mistake  on  which  he  reUes,  in 
the  ordinary  way,  and  the  Court  is  not  authorized  to  call  up^ 
on  him  to  present  a  clearer  case,  than  it  would  have  a  right  to 
require  in  the  investigation  of  any  other  mafter  of  fact 

It  is  no  less  melancholy  than  true,  that  a  Court  is  sometimes 
compelled,  however  reluctantly,  to  reject  the  most  positive  dc- 
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elantioiis  of  vritnesses,  althou^  delivered  under  the  high  and 
saend  MDctTons  of  an  oath,  when  opposed  to  presumptiTe  eir- 
eomstaneea,  whidi  it  is  not  easy  to  reconcile  with  sueh  testimo* 
oy.  AOoiiri  wfll  DOty  however,  easily  suspect  the  truth  of  such 
dedaarations,  when  corroborated  by  many  witnesses,  who  have 
a  fair  charaeteri  and  who  have  no  interest  in  tiie  matter  in  con- 
trovtrsy;  hat  rather  than  reject,  will  do  all  in  its  power  to  re* 
eoncile  then^  with  suci)  circumstances ;  and  if  ths^  cannot  |be 
doM,  the  latter  must  be  numerous  and  of  the  m'ost  control- 
ling and  irresistible  nature  to  justify  an  entire  disregard  of 
the  positive  testimony. 

With  respect  to  the  linens,  there  are  no  circumstances  to  in* 
duee  the  Court  to  believe,  that  the  mistake  in  this  article  may 
not  have  heen  accidental,  and  altogether  unknown  to  the  claim- 
ant until  after  their  examination  in  this  country.  These  linens 
appear  by  the  testimony  of  Mr.  Despierres,  jun.  a  merofaant  of 
Atengon,  (which  hw  been  taken  und^  a  commission  since  the 
caose  came  from  the  District  Court,)  to  have  been  purchased  of 
bim  at  a  Bar  at  Guibray  for  the  claimant,  for  the  sum  of  seven 
thousand  four  hundred  and. fifteen  francs  and  ninety-two  oen* 
thnes,  which  is  the  price  at  which  they  were  invoiced,  and  on 
which  duties  were  calculated  at  the  custom-house.     This  wit- 
ness, in  addition  to  the  very  important  fact  which  he  establishes 
of  their  being  invoiced  at  the  price  of  their  actual  cost,  also 
pvovesthat  shortly  after  the  sale,  and  as  sdon  as  they  had  re- 
covered at  Alen^on  from  the  fear  of  being  pillaged  by  the  fo- 
reign troops,  he  discovered  errors  against  himself  in  the  sale 
0/ the  linens,  of  which  he  immediately  apprized  Madame  Vin- 
tZDUx  and  claimed  from  her  the  difference.  That  lady  begged 
his  fbrbearaaee^  in  order  to  refer  the  matter  to  her  husband,  to 
whom  the  linens  had  been  sent  without  examination  of  them. 
These  ndstMkeB  proceeded,  as  the  same  witness  informs  us,  front 
the  precipitation  under  which  they  were  packed,  to  withdraw 
them  from  the  pillage,  from  which  Alengon  narrowly  escaped^ 

18 


138  NEW-YORir, 


United  States  t.  Nine  Packages  of  Linen.' 


having  already  experienced  ail  the  h6rrors  of  war.  Relying 
on  the  probity  of  Mr.  Vintroux,  with  whom  he  had  had  deal- 
ings before,  Mr.   Despierres  consented  to  the  delay. 

That  this  story  is  no  fabrication  of  recent  date,  to  answer  the 
purposes  of  the  claimant,  appeals  by  a  letter  writtei;i  by  Madame 
Vintroux  at  Caen  to  her  husband,  on  the  15th  October,  1815, 
very  shortly  after  his  leaving  France,  and  which  it  is  proved, 
by  witnesses  on  the  spot,  was  received  by  him  not  many  days 
after  his  arrival  in  this  country,  in  which  letter  the  reclama- 
tion of  Mr  Despiei*res  is  distinctly  stated,  and  Mr.  Vintroux 
is  requested  to  take  proper  measures  to  ascertain  the  extent  of 
the  error  that  had  taken  place.  Oh  this  testimony,  although 
it  does  not  appear  what  excess  was  claimed  on  the  linens, 
yet  as  there  is  no  contradictory  evidence  on  this  point  deserv- 
ing of  any  attention,  the  Court  feels  itself  bound  to  order  & 
restoration  of  the  linens  to  the  claimant.  It  is  proved  posi- 
tively, that  the  linens  cost  no  more  than  the  sum  at  which 
they  were  invoiced,  and  of  course,  unless  the  mistake  com- 
mitted at  the  fair  of  Guibray,  was  known  to  Mr.  Vintroux, 
at  the  time  of  the  entry  of  them,  which  is  not  proved,  his  con* 
duct  as  far  as  concerns  this  article  is  free  from  every  imputa* 
tion. 

The  allegation  against  the  clocks  will  be  next  examined. 

It  is,  that  the  twelve  packages  of  clocks,  marked  and  num- 
bered W.  No.  1;  on  to  W.  No.  12  inclusive,  were  found  to 
differ  in  their  contents  from  the  entry,  in  this ;  that  these  pack- 
ages were  entered,  as  containing  twelve  clocks,  and  that  the 
same  contained  nineteen.  Another  box  containing  six  clocks 
and  marked  V.  H.  No.  I,  was  entered  at  the  same  time,  so 
that  in  all  eighteen  clocks  only  were  entered,  and  duties  paid 
on  them.  On  examination,  however,  it  was  found,  that  the 
whole  number  of  clocks  entered  were  found  in  the  cases  mark- 
ed W.  No.  1  to  12.    Hence  suspicions  were  excited^  (V.  H. 
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INo.  1  haying  also  been  entered  as  containing  six  clocks,)  that 
twenty-four  clocks  had  been  imported  by  the  claimant  instead 
of  eighteen. 

If  the  actual  importation  of  that  number  had  been 
proved,  the  libeilant  would  have  made  out  a  clear  case, 
so  far  as  relates  to  this  article  ;  but  although  attempts  were 
made  to  establish  that  fact,  they  were  quite  unsuccessful ;  and 
notwithstanding  the  pains  which  were  taken  with  that  view, 
there  is  no  evidence  in  the  cause,  that  any  one  of  the  persons, 
who  were  about  the  claimant  after  his  arrival  in  this  country, 
some  of  whom  assisted  in  examining  his  goods,  ever  saw  any 
of  the  six  clocks,  which  it  is  supposed  were  fraudulently  sub- 
tracted from  an  entry.  Nor  has  any  person,  who  deals  in 
this  artide  in  this  city,  been  found,  Who  can  fix  on  the  daim- 
airt,  or  any  agent  of  his,  the  sale  of  more  clocks  than  were 
entered,  although  two  witntrsses,  who  were  dealers  in  clocks, 
were  examined  with  that  intent. 

If  the  allegation,  therefore,  in  the  libel  be  true,  that  in  the 
twelve  cases  were  more  clocks  than  they  were  entered  as  con- 
taining ;  yet  if  it  shall  appear  that  no  clocks  were  contained 
in  any  other  case,  which  was  entered  as  containing  six,  no 
fraud  has  been  committed  on  the  revenue,  nor  could  any  have 
been  intended,  and  of  course  no  forfeiture  has  been  incurred. 
The  claimant,  not  relying  on  the  absence  of  all  positive  proof, 
on  this  point,  has  endeavoured  to  satisfy  the  Court,  that  all  the 
clocks  imported  by  hini  in  the  Ann  Williams  were  regqlarly 
entered-)  and  that,  although  in  the  cases  which  were  supposed 
to  contain  only  a  dozen,  eighteen  or  nineteen  were  found,  not 
a  single  clock  was  discovered  in  any  other  package. 

The  Court  is  greatly  mistaken  if  the  claimant's  proof  on 
this  part  of  his  case,  will  not  be  found  very  satisfactory.  There 
is  no  doubt,  that  the  eighteen  clocks  were  an  adventure,  be- 
longing, not  to  the  claimant,  but  to  his  father  at  Paris,  by  whom 
they  were  sent  to  Madame  Yintroux  at'Caen  to  be  forwarded 
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to  the  United  States.  The  first  we  hear  of  them  is  in  a  letter 
written  by  the  elder  Mr.  Vintroax  to  the  wife  of  the  claimaat 
Mr.  Bellair,  who  put  up  the  goods  belonging  to  clafanant,  de- 
clares that  he  packed  no  clocks  for  him ;-  and  knows  of  none^ 
except  those  in  the  box  marked  V.  V.  or  W.  No.  1  to  12 — and 
,  a  wooden  clock,  and  two  which  were  entered  on  the  invoice 
made  by  him  as  contained  in  the  package  marked  V.  H.  No.  22. 
This  witness  also  informs  us  how  it  happened,  that  each  of  the 
boxes  from  No.  1  to  12  were  entered  as  containing  each  one 
clock,  and  another  box  as  containing  six.  After  he  had  pack* 
ed  the  goods  of  the  claimant,  Madame  Vintroux  gave  him  the 
bill  of  parcels  of  the  clocks,  which  came  from  Paris.  By 
this  he  found  there  were  eighteen  clocks,  and  supposed  that 
the  cases  marked  from  one  to  twelve  contained  only  one  clock 
each.  The  other  six,  therefore,  he  supposed  were  contained 
in  a  large  case  which  was  among  the  others,  and  although  this 
case  was  one,  which  he  had  packed  himself,  yet  not  adverting 
to  that  circumstance  at  the  time,  he  marked  it  V.  H.  No.  1  •, 
and  entered  it  in  the  invoice,  under  that  mark,  as  containing 
clocks. 

This  corresponds  with  the  information  which  the  claim- 
ant gave  to  another  witness  on  his  passage  to  this'  coun- 
try, that  he  had  only  eighteen  clocks  which  belonged  to  bin 
ftther,  which  declaration,  although  it  comes  from  a  person 
now  interested,  is  entitled  to  some  attention,  considering  the 
time  and  circumstances  under  which  it  was  made.  This  same 
witness,  Mr.  Collet,  was  also  present  when  a  box  wasi^ned, 
which  the  claimant  expected  to  contain  ddcks,  but  in  it  were 
only  Angora  shawls  or  gloves.  This  box,  he  says,  was  open- 
ed in  the  street,  because,  as  he  supposes,  the  entry  of  the 
house,  before  which  it  stood,  Was  too  small  to  admit  of  its  be- 
ing  taken  up  stairs. 

Mr.  DemoUiens  proves  the  same  thing,  although  he  is  some- 
what  more  particdar  in  his  relation,  and  unle^  we  believe 


ABBlh  YERH,    1818.  141 


United  States  r.  Nine  Packages  of  Lioeo. 


faUn  gujitj  of  vrilful  perjury,  we  must  be  satisfied  that  the 
case  marked  No.  1,  V.  H.,  notwithstanding  the  invoice,  did  not 
eootaio  a  single  clock.  He  was  directed  by  Mrs.  Vintroux, 
in  otdeT  that  the  watchmakers  might  examine  the  clocks,  to 
bring  it  to  his  chamber,  where  it  was  found,  on  examination, 
to  contain  articles  which  were  invoiced  as  beit^  in  another 
psek^e.  Mr,  Schefielin  .also  prbves  that  two  large  cases 
were  opened  which  contained  Angora  shawls,  gloves,  &c. 

Mr.  Bouchaud,  whom  all  parties  appear  willing  to  believe, 
declares  that  he  never  saw  any  clocks  in  the  possession  of  the 
claimant,  except  those  which  came  from  the  public  st<»'e.  Con* 
oidering  how  much  Mr.  Bouchaud  had  to  do  with  this  cargo,  and 
how  frequently  he  must  have  been  with  the  claimant,  after  his 
arrival^  this  circumstance'  is  entitled  to  very  great  considera- 
tion. It  se^ms  impossible  that  these  clocks,  which  are  now 
supposed  to  have  been  disposed  of,  should  not  have  been  seen 
by  this  gentleman  before  they  were  sold.  Yet  neither  he, 
nor  ^inj  other  person  about  the  claimant,  ever  saw  tbem. 

But  without  pursuing  this  subject  farther,  the  Court  is  satis- 
fiedi  that  this  part  of  the  libellant's  case  is  ^ot  made  out,  unless 
no  explanation  can  be  received  to  establish  the  innocence  of  a 
transaction,  which  unaccounted  for,  must  have  drawn  after  it 
aO  the  consequences  of  a  confiscation.  But  this  explanation, 
in  the  opinion  of  the  Court,  has  been  given,  and  can  only  be  got 
rid  of  l^  opposing  to  it  some  circumstances,  which  although 
suiBeieat  to  raise  doubts,  ought' not  to  be  permitted  to  outweigh 
so  mach  of  positive  testimony,  with  which  this  part  of  the 
claimant's  case  abounds.  If  the  Court  does  not  stop  to  notice 
these  circumstances,  it  is  not  because  they  have  not  been  at* 
tended  to^  bat  because  it  is  of  opinion,  after  full  consideration, 
that  all  of  tfaem  together  will  not  justify  a  sentence  of  con- 
demnation.    The  clocks  therefore  .must  also  be  restored. 

» 

The  case  of  the  other  articles  li  belled  will  now  be  considered* 
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The  circumstances  attendiog'them  are  so  much  alike^  that  Uiey 
must  all  be  liable^to  .the  *sain6  judgment.  The  excuse,  which 
applies  particularly  to  tliis  portion  of  the  importation,  is,  that 
it'was  packed  up  at  Caen  in  the  absence*  of  .the  proprietor,  and 
in  such  haste  and  confusion,  in  consequence  of  ajspfetfoiwions 
entertained  at  that  place  of  the  Prussian  troops,  tbatt^*tiie 
mistakes  and  inaccuracies  which  have  been  discovered  are  attri- 
butable to  those  causes,  and  did  not  proceed  from  any  intention- 
al fraud  on  the  partof  the  owner. 

Tlys;d^fence  has  been  treated  with  great  levity  by  the  coun- 
6(A^for  the  United  States,  and  attempts  were  made  to  induce 
the  Court  to  believe  that  the  testimony,  which  appears  in  sup- 
port of  it,  has  all  been  fabricated,  to  suit  the  purposes  of  the 
claimant.  But  such  a  body  of  evidence,  whatever  suspicions 
may  be  entertained  by  those  who  have  an  interest  in  disbeliev- 
ing every  partof  it,  must  have  its  influence  on  a  Court,  so 
long  as  it  is  mindr^l  of  its  duty,  and  does  not  -  think  itsfl|lf;§|»- 
solved'i^ltfm.every  obligation  to  decide  according  t^rtAi^ddfs 
before  it. 

Soth  of  the  persons,  who  packed  these  goods,  Mr.  Bellair, 
a  clerk  of  the  claimant,  and  Joseph  Boissellier,  a  resident  of 
'flfe'dty  of  Caen,  prove  that  the  packing  took  place  at  night 
in  a  cellar  of  the  claimant.  That  this  was  done  in  much  baste 
and  confusion,  from  an  apprehension  of  being  discovered  by 
the  Prussians>  some  of  whom  were  quartered  in  the  house  of 
Mr.  Vintfoux.  The  packages  were  sometimes  marked  the 
same  night,  and  sometimes  not  until  the  next  day,  which  ^may 
account  why  the  contents  of  some  of  them  were  ma|dttid  as 
being  in  another. 

It  was  doubted  on  the  argument,  whether  this  apprehension 
of  the  Prussians,  was  well  founded,  and  much  was  said  of  the 
tranquillity  of  France  after  the  return  of  Louis  the  XVIIL 
]^ich  was  effected  by  the  battle  of  Waterloo.  But  what- 
4f^^  might  have  been  the  condition  of  other  parts  of  that  king- 
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dom,  more  than  twelve  witnesses  have  been  examined^  most 
of  them  residents  of  Caen,  who  describe  the  conduct  of  the 
military,  w\io  occupied  that  place,  during  the  fall  of  the  year 
1815,  as  well  calculated  to  excite  the  fears  of  the  inhabit- 
ants about  the  safety  of  their  property.  So  great  and  gene- 
ral was  this  apprehension^  that  many  buried  their  valuable 
eflects  to  place  them  beyond  the  reach  of  the  soldiery.  It 
would  appear  indeed,  that  previous  to  Madame  Vintroux's  re- 
ceiving directions  from  her  husband,  who  was  then  in  Paris, 
to  pack  up  his  goods  at  Caen,  to  be  sent  to  America,  she  had 
determined  to  have  it  done  merely  to  send  them  to  some  place 
of  greater  safety.  But  it  was  not  only  at  Caen  that  excesses 
were  committed  by  the  army  of  occupation ;  for  it  appears,  from 
the  examination  of  Mr.  Despierre,  a  merchant  who  resides  at 
Aieogon,  that  the  inhabitants  of  that  place  were  also  under 
apprehensions  of  a  military  pillage. 

There  is  nothing  to  detract  from  the  credit  due  to  such  a 
mass  of  corresponding  testimony,  but  the  solitary  declaration 
of  one  witness  who  was  but  two  days  at  Caen,  and  saw  no  ob- 
stnxetions  to  business,  tlie  shops  being  open  as  usual.  Now 
this  may  very  well  be,  and  yet  none  of  the  material  facts,  on 
whieh  the  claimant  relies,  are  disproved  by  it.  The  town 
may  have  been  very  quiet  the  two  days  which  this  witness 
passed  on  his  party  of  pleasure  at  Caen  ;  and  y^t  the  soldiers 
may  have  behaved  very  much  amiss  both  before  and  after ; 
and  the  alarms  and  fears,  which  are  spoken  of  may  well  have 
been  very  general  at  that  place.  The  troops  there  were  very 
numerous,  and  h*ad  already  committed  many  outrages.  When 
they  might  proceed  to  others  still  greater,  no  one  could  say. 

Nor  is  it  any  thing  against  the  truth  of  this  representation, 
that  these  goods  were  publicly  removed  from  Caen^  and  in 
the  day-time.  Property  in  that  situation  would  not  be  so  lia- 
ble to  pillage  in  a  place  where  any  discipline  at  all  was  observ- 
ed, as  if  it  were  concealed  from  public  vieW;  but  in  places  to 
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which  the  troops  might  easily  have  accessi  and  that  at  a  time 
when  their  officers,  or  those  who  might  feel  disposed  to  eheck 
them,  were  asleep. 

The  absence  of  Mr.  Vintroux  aC  Paris,  while  tlKse  goods 
were  packing,  and  his  going  direct  from  that  city  to  Havr^ 
without  his  ever  having  been  at  Caen,  since  his  leaviDg  it  in 
the  latter  end  of  August,  1815,  is  as  well,  if  not  more  cer- 
tainly estaUished,  as  that  part  of  his  defence  which  arises  oat 
of  the  irregularities  and  violences  of  the  Prussian  army.  Nor 
was  this  an  unimportant  fact  to  make  out,  for  it  will  readily 
be  conceded  that  more  indulgence  is  due  to  a  merchant  whose 
goods  are  packed  in  his  absence,  than  if  he  had  been  on  the 
spot  to  attend  to  the  business  himself.  The  letter  signed  by 
him,  and  annexed  to  the  invoice,  although  dated  at  Caen,  is 
proved  to  have  received  his  signature  at  Havre,  having  been 
previously  written  at  Caen  by  Mr.  Bellair,  under  the  direction 
of  Madame  Vintroux,  who  appears  herself  to  have  been  a 
merchant. 

The  r^ular  name  in  which  the  invcHce  is  made  out,  has 
also  been  urged  as  an  argument  against  the  haste  under  which 
it  is  alleged,  that  these  packages  were  made  up.  This  is  ac- 
counted for  by  Mr.  Bellair,  whose  relation -is  no  way  impro* 
baUe.  T|ie  invoice  was  made  by  him,  at  his  leisure,  from 
the  memoranda  preserved  at  the  time  of  packing,  and  he  sap* 
posed,  and  so  informed  Mr.  Vintroux,  that  it  was  correct 

The  sudden  resolution  of  the  claimant  to  come  to  this  coun- 
try is  also  treated  as  a  mere  pretence.  It  is  not  improbable 
that  such  intention  was  first  conceived  at  Havre;  but  the  Court 
does  not  think  it  worth  while  to  employ  any  time  in  ascer- 
taining the  truth  of  this  representation,  feeling,  as  it  does,  a 
repugnance  which  it  is  not  desirous  of  overcoming,  at  con- 
demning a  valuable  property  on  a  doubtful  circumstance, 
which  has  not  a. very  important  or  direct  bearing  on  the  im* 
mediate  point  in  controversy.     With  the  same  remark  it 
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might  dismus  all  consideration  of  the  very  great  surprise 
which  has  been  expressed  at  this  property's  being  consigned 
to  Mr.  Bouchaud,  and  being  entered  by  him^  after  the  owner 
had  determinod  to  accompany  it,  and  actually  did  arrive  with 
it  in  this  city.  If  it  be  true,  as  the  Court  believes,  that  this 
property  was  put  up  in  the  absence  of  Mr.  Yintroux,  and  the 
xiivoiee  made  out  by  his  clerk,  it  is  not  easy  to  conjecture  any 
improper  motive  for  apjdying  to  Mr.  Bpuchaud  to  make  the 
entry.  Mr.  Vintroux  could  very  conscientiously  have  taken 
the  usual  oath.  A  motive,  and  a  fair  one  therefore,  may  be 
assigned  for  this  part  of  his  conduct.  This  gentleman,  being 
m  stranger,  might  well  employ  Mr.  Bouchaud,  who  was  on  the 
spot,  and  better  acquainted  with  the  manner  of  doing  busi- 
ocas  at  our  euatom^house.  He  might  also  have  found  it  ne- 
cessary, in  order  to  obtain  security  for  the  duties,  to  place  them 
in  the  hands  of  Mr.  Bouchaud,  who  might  then  as  well  make 
the  entry  also. 

It  has  likewise  been  imputed,  as  something  more  than  an 
OTefBight,to  Mr.  Vintroux,  that  he  omitted  to  apprize  the  col- 
lector of  the  mistakes,  as  soon  as  they  were  discovered.     If 
the  examination  had  been  finished  before  the  seizure,  and  his 
silence  had  then  continued,  there  might  have  been   some 
ground  for  this  imputation ;  but  a  seizure  took  place  sa  soon  as 
to  render  impossible  any  communication,  that  would  have 
been  satisfactory ;  for,  that  the  claimant  contemplated  inform- 
ing the  collector  of  the  errors  which  might  be  discovered,  as 
soon  as  the  examination  was  closed,  there  is  some  ground  to 
believe,  from  part  of  the  testimony  in  the  cause.     It  may  be, 
that  th6  apprehension  of  a  seizure  deterred  Mr.  Vintroux  from 
a  diselosare :  Such  neglect  would  have  been  improper,  and 
would  have  exposed  him  to  very  just  suspicion.  And  yet^  during 
the  present  term,  a  sentence  of  restitution  has  proceeded  on 
the  rery  ground,  that  a  prosecution  took  place  in  consequence 
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of  such  information  having  been  given  to  the  custom-hoase^ 
and  in  good  faith,  by  the  importeF  himself. 

It  is  but  just  here,  to  remark,  that  the  conduct  of  Mr.  Vin-' 
troux,  after  he  was  apprized  of  a  determination  to  seize,  was 
ingenuous  and  very  different  from  what  would  be  looked  for^ 
in  a  person  who  had,  from  the  beginning,  laid  apian  to  defraud' 
the  government.  Instead  of  concealing  any  part  of  the  pro- 
perty, which  might  easily  have  been  done,  the  whole  of  it  be* 
ing  under  his  control,  we  find  him  pointing  out  where  it  was, 
and  affording  every  facility  in  his  power  to  the  officers  of  the 
customs*  ^ 

This  may  not  be  an  improper  place  to  remark  on  the  charac- 
ter of  the  claimant,  which,  in  a  proceeding  of  this  nature,  is 
not  to  be  entirely  disregarded.  All  the  witnesses,  who  hare 
had  occasion  to  speak  of  it,  represent  him  as  a  gentleman  of 
probity  and  property,  and  very  highly  respected  in  his  own 
country,  and  consider  him  incapable  of  meditating  a  fraud  of 
this,  or'  any  other  kind.  It  is  indeed  difficult  to  persuade 
oneself  that  a  man  of  good  standing,  and  fair  character  in  his 
own  country,  and  of  large  property,  should  commence  his 
career  in  a  country,  of  which  he  intended  to  become  a  mem- 
ber, with  a  fraud,  so  easy  of  detection,  from  which  indeed  a 
miserable  saving  might  have  resulted,  but  not  without  great 
hazard,  not  only  of  losing  a  large  portion  of  his  fortune,  but 
of  fixing  on  his  reputation  a  stain,  which  no  time  could  wash 
away :  for  it  must  be  remembered  that  a  fraud  of  this  nature 
cannot  be  practised,  without  wilful  perjury  in  the  party  him- 
self, or,  (which  would  be  almost. as  culpable,)  without  his 
procuring  or  permitting  another  to  swear  to  what  he  himself 
knew  to  be  a  falsehood.  There  was  no  adequate  motive  for 
80  deep  and  unequal  a  game,  nor  is  it  to  be  reconciled  with 
the  former  habits  and  character  of  the  claimant ;  which,  as 
has  just  been  mentioned,  are  proved  to  have  been  honourable 
and  upright. 


Al^aiL  TUBM,    1S18.  147 

UoiCed  States  v.  Nine  Packages  of  Linen. 

Tie  Court  oonsid^^  k  evincive  of  the  good  fiaith  and  inte- 
ffrity  of  the  claimant,  that,  in  order  to  explain  this  trans 
aetion,  he  has  taken  so  much  pains,  and  gone  to  such  an  ex- 
panse in   examining  so  many  witnesses  in  a  foreign  coun- 
try, and  that  too  in  his  absence,  which  he  would  hardly  have 
done,  but  under  a  consciousness  that  they  could  testify  to  the 
tratb  of  the  circumstances,  on  which  he  relied  as  proofs  of 
his  innocence. 

But  admitting  the  correctness  of  Mr.  Bellair's  relation  and 
of  the  other  witnesses,  it  was  insisted  that  his  gross  negli- 
;^nce,  as  it  was  termed,  either  in  the  packing  of  the  goods,  or 
in  not  informing  Mr.  Vintroux  of  the  manner  in  which  it  was 
done,  must  be  regarded  as  a  fraud  in  his  principal,  under 
whose  instructions,  the  presumption  is,  that  he  acted  as  he 
did.     The  Court  is  at  a  loss,  how  such  an  inference  is  to  be 
made  eonsistent  with  the  testimony  of  this  gentleman,  who 
-discloses  no  such  instruction,  and    declares  that  the  goods 
were  padced  as  well  as  eould  be  done,  under  existing  circum- 
stances^ and  that  nothing  was  said  on  the  subject  to  Mr.  Vin- 
tmaXy  because,  notwithstanding  the  precipitation  which  at- 
tended the  putting  up  of  the  goods,  he  believed  the  invoice 
would  be  found  correct 

The  veraeity  of  this  witness  has  also  been  called  in  question, 
on  a  supposition  that  he  must  be  incorrect  in  the  cause  which 
lie  aaaigns  for  Madame  de  Vintroux's  not  accompanying  her 
husband  to  the  United  States.     This  is  considered  as  an  in- 
vention of  his  own,  as  that  lady  was  not  confined  until  several 
months  after  the  Ann  Williams  left  Havre.     Now  it  so  hap- 
pens that  Mary  Botte,  who  resided  in  the  family  of  the  claim- 
ant at  Caen,  proves  the  same  fact ;  and  there  is  no  doubt  at  all, 
that  aithou^h  there  was  no  immediate  expectation  of  his  wife's 
confinement  when  the  claimant  left  Havre,  yet  her  situation 
ouat  have  been  such  as  is  described  by  Mr.  Beilair^  and  as 
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might  well  have  deterred  her  from  undertaking  a  voyage  to 
this  country. 

Nor  is  it  quite  correct^as  was  asserted  on  the  hearing,  diat 
all  the  differences  which  were  discovered  between  the  invoice 
and  the  actual  contents  of  the  packages,  were  uniformly  in 
favour  of  the  claimant :  for  some  of  the  packages  were  cor- 
rect, and  others  contained  less  in  quantity  than  was  represent- 
ed on  the  entry.  Some  packages,  therefore,  were  not  seized^ 
and  others  which  had  been  seized,  were  returned. 

Upon  die  whole,  it  is  the  opinion  of  this  Court,  that  wbat» 
ever  differences  existed  in  this  case  between  the  entries  at  the 
custom-house,  and  the  real  contents  of  the  packages,  the 
claimant  has  succeeded  in  exculpating  himself  from  all  inteo* 
tion  of  fraud  ;  and  that  therefore  the  sentence  of  the  District 
Court  must  be  affirmed  so  far  as  it  acquitted  any  part  of  the 
property  libelled,  or  adjudged  that  there  was  probable  cause 
of  seizure,  and  ordered  the  claimant  to  pay  the  costs  of  that 
Court ;  and  reversed  as  to  the  residue  of  said  decree.  Each 
party  must  pay  his  own  costs  on  the  appeaL 
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Hon.  BKOCKHOLST  LIVINGSTON,  Associate  Justice  of  tbe  St*- 
BxroxB  i  preme  Court. 

Hod.  WILLIAM  P.  TAN  NESS,  District  Judge. 


NniBTy-FiVE  Bales  of  Paper  v.  The  United  States.  . 

A  flMmi&ctnrer,  liTing  in  an  inlaad  town  of  a  foreign  country,  night,  under  the 
ooliedion  law  of  1799,  and  before  the  act  of  tbe  20th  of  April,  1818,  ioyotce 
aaj  artirJe  manoActored  by  him,  and  exported  to  the  United  States,  at  the 
•cCnif  coat  of  cfae  row  OMtorlol,  alid  the  price  or  value  of  the  labonr  employed 
in  ita  mamfiMtore,  adding  the  expense  of  transportation  to  the  sea-port, 
whence  it  was  shipped.  This  is  the  cost  at  the  place  of  exportation,  within 
the  neoning  of  the  law. 

This  vras  an  appeal  from  a  sentence  of  condemnation  in  the 
DiKlriet  Court  of  the  Southern  District  of  New-Yoric. 

Thelibei  stated^  that  ninety-fire  bales  of  paper  were^  on  the 
SBOi  day  of  November,  1817,  imported  in  several  ships  from 
l^aiice  into  the  United  States,  and  entered  at  the  custom- 
house in  New-York,  but  were  not  invoiced  according  to  the 
actual  cost  at  the  place  of  exportation/ 

Tbe  chitnantSy  Victor  Martin  and  Michael  Gosselin,  alleged, 
h  defence^  that  the  paper  was  manufactured  by  them  at  their 

•«  Collection  Law,  %.W. 
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paper  mills  at  V ire,  in  France,  and  was  thence  by  them  trans* 
ported  to  their  house  or  place  t)fdeposite  at  Paris,  with  the  in- 
tention of  exporting  the  same  to  the  United  States.  That  the 
transportation  was  afterwards  continued  to  Havre,  where  the 
paper  was  shipped  to  New- York.  That  the  invoice  was  made 
out  at  a  fair  estimate  of  the  actual  cost  of  the  paper  to  the 
claimants,  at  the  place  whence  they  departed  with  it  in 
France,  with  the  intention  of  exporting  it,  which  they  insist- 
ed was  the  place  of  exportation  contemplated  by  la^;  and  thmt 
the  entry  was  not  made  with  any  intention  of  defrauding  the 
revenue. 

The  testimony  in  the  cause  is  fully  stated  and  commented 
4jpon  by  the  Court 

H.  Wheaton  and  W.  A.  Seelt  for  the  appellants. 
J.  FisK,  D.  A.  and  C.  Baldwin  for  the  respondents. 

LIVINGSTON,  J.  This  property  is  libelled  for  not  bei^g 
invoiced  according  to  the  actual  cost  thereof,  at  the  place  of 
exportation,  with  design  to  evade  the  duties  thereupon,  or  on 
some  part  thereof. 

The  libellants  contend,  that  if  the  Court  be  satisfied  that 
these  goods  have  not  been  entered  at  the  custom-house,  agree-^ 
ably  to  their  actual  cost  or  value  at  Havre,  which  was  the 
port  of  exportation,  a  condemnation  must  follow,  notwith- 
standing it  may  appear  that  the  price  at  which  they  were  en:* 
tered  may  have  corresponded  with  the  actual  cost  of  the  arti- 
cle to  the  manufacturers,  who,  in  this  case,  were  the  im- 
porters.- 

The  Court  is  by  no  means  satisfied  that  this  is  the  true  mean- 
ing of  the  collection  act,  and  is  rather  inclined  to  think,  that 
a  manufacturer,  living  in  an  inland  town,  may  invoice  any 
article  imported  by  him  into  the  United  States,  at  the  adxuil 
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fsost  of  the  raw  material,  and  the  price  or  value  of  the  laboin^ 
employed  in  its  manufacture,  if  to  this  be  added  the  expense 
of  transportation  to  the  sea-port;  for  that  is  the  cost  to  him  at 
the  place  of  exportation. 

But  without  adverting  to  some  expressions  in  the  very 
section   under  which  this  merchandise    is  libelled,   and  to 
others  which  are  to  be  found  in  other  parts  of  the  act, 
in  favour  of  this  interpretation,  it  is  sufficient,  in  examin- 
ing a  case  where  no  forfeiture  can  attach,  unless  there  ex- 
isted a  design  to  evade  the  duties,  and  where  some  ambigui- 
ty of  censtruction  exists,  fo.r  the  Court  to  know,  that  the  offi- 
cers who  have  been  intrusted  with  the  execution  of  the  law, 
have  understood  it  in  this  way,  and  have  nefver  interfered  with 
a  jiractice,  coevaf  probably  with  the  establishment  of  our  col- 
lection system. 

That  this  is  the  case,  appears  not  only  from  the  testi- 
mony in  the  cause,  coming  from  a  source  not  liable  to  mis- 
take, but  also  from  a  report  of  the  Secretary  of  the  Trea- 
sury, made  to  the  House  of  Representatives  on  the  17th  of 
January,  1818,  in  which  this  course  is  expressly  noticed,  and 
a  remedy  pointed  out,  which  was  ingrafted  into  the  act  on  the 
subject,  which  passed  the  20th  of  April,  1818.     This  remedy 
was,  that  the  oath,  in  addition  to  what  was  then  required  by 
law,  should  state  that  the  invoices  produced  did  exhibit  the 
true  and  correct  value  of  the  article  in  the  state  of  manufac- 
ture, in  which  the  goods  then  were.     Surely  no  such  altera- 
tion were  necessary,  unless  the  provisions  of  the  then  existing 
law  were  deemed  inadequate  to  suppress  a  practice  which  was 
thought  to  bear  hard  upon  the  fair  American  importer. 

But  be  this  as  it  may,  the  Court  is  clearly  of  opinion,  that  a 
continued  practice  of  this  kind,  and  which  it  was  thought  that 
nothing  but  a  new  law  could  put  an  end  to,  entirely  exone- 
rates the  claimants  in  this  case  from  all  design  to  evade  the 
duties  on  their  goods,  if  the  price  at  which  they  were  entered 
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be  not  less  than  what  they  actually  eost  the  importers,  at 
factory  in  France^  adding  thereto  the  expense  of  transportatixm 
to  Havre. 

The  Court  will  no^  proceed  to  examine  whether ,  under 
this  rule,  the  claimants  are  entitled  to  a  restitution  of  the  arti'* 
cles  libelled.  There  is  a  great  body  of  tealiinony,  and  if  not 
contradictory,  calculated  at  least  to  throw  some  obscurity  an 
the  subject.  The  goods  being  proceeded  against,  on  an  aHe^ 
gation  of  their  being  entered  at  an  under-value  at  the  custom* 
house,  it  became  the  duty  of  the  importers  to  show  what  their 
cost  was ;  and  if  the  witnesses  pix>dueed  by  them  wena  men, 
who  from  their  situation  in  life,  and  opportunities  of  informa« 
tion,  were  able  to  form  a  correct  opinion,  and  testified  in  their 
favour,  a  case  for  restitution  would  be  maSe  oat,  unlesi  the 
effect  of  such  proof  were  got  rid  of,  by  contrary  testimony 
arising  from  an  equal  or  greater  number  of  witnesses,  and 
against  whose  capacity  of  forming  a  correct  judgment  no  ob- 
.jection  could  be  made.  In  such  ease  it  might  become  neces* 
sary  to  inquire  into  the  chiaracter  of  the  respective  witnesses, 
in  order  to  settle  to  whom  the  greater  credit  was  due.  Keep- 
ing this  rule  in  sight,  which  seems  to  be  too  reasonable  to  be 
called  in  question,  let  us  now  look  at  the  testimony,  or  at 
such  parts  as  may  be  material ;  for  into  every  ease  of  this  kind 
there  will  necessarily  be  obtruded  a  great  deal  of  irrdevant 
matter,  calculated  sometimes  to  excite  a  little  suspicion,  bat 
very  unsafe  to  govern  a  decision  in  opposition  to  positive  and 
clear  testimony  on  the  immediate  and  important  points  of  the 
cause. 

As  preliminary  to  the  review  of  the  testimony,  which  will 
not  be  long,  the  Court  observes,  that  it  is  satisfied  that  the 
claimants  were  the  manufiioturers  of  this  paper,  with  an  ex- 
ception of  a  very  small  part,  if  of  any,  and  liiat  the  invoiced' 
handed  to  Hicks,  Jenkins  &  Co.  were  made  out,  no  matter 
\vhen,  or  from  what  materials,  for  the  purpose  either  of  sell- 
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ing  the  article  better  in  this  marlcet — a  species  of  imposition 
of  datij^practice,  or  that  they  were  fabricated  or  got  up  for 
the  sole  purpose  of  inducing  those  gentlemen  to  nnike  a 
greater  advance,  on  the  paper  than  they  would  have  done  if 
invoices  expressing  the  true  value  of  the  Commodity  had  been 
exhibited.  It  may  also  be  remarked  here,  that  until  these  last 
invoices  were  carried  to  the  custom-house,  no  suspicion  ap- 
pears to  have  been  entertained  there,  and  yet  one  would  ima- 
gine that  the  collector,  or  some  other  officer,  would,  from 
former  entries  of  pap«r>  have  acquired  a  efficient  knowledge 
of  its  value  to  form  an  opinion,  whether  that  in  question  was 
entered  at  Iqo  low  a  price,  without  the  aid  of  the  invoice  re- 
ceived from  Hicks,  Jenkins  &  Co. 

The  evidence  as  to  the  real  value  of  the  paper  consists, — 
1st  Of  the  answer  of  the  claimants,  in  which  they  swear 
jtositively,  that  it  was  invoiced  according  to  the  real  and  bona 
Jfide  estimate  of  the  actual  cost  thereof  to  them  at  the  place 
whence  they  departed  with  the  said  paper,  in  France,  with 
the  intension  of  exporting  the  same. 

It  may  be  said,  that  no  great  reliance  can  be  placed  on  the 
oath  of  the  claimants.  It  is  true  that,  unless  corroborated  by 
other  testimony^  their  declaration  would  form  no  ground  for 
restitution ;  but  there  can  be  no  harm  in  adverting  to  the  oaths 
of  two  respectable  merchants,,  especially  if  it  shall  appear 
that  their  declarations  correspond  with  those  of  the  principal 
witnesses,  v^ho  testify  to  the  same  fact.  Among  these  are 
Berrard  and  La  Rue ;  the  former  was  chosen  as  an  appraiser, 
by  the  claimants,  and  the  latter  by  the  collector.  It  is  not 
possible  for  testimony  to  bd  more  in  point,  or  to  be  drawn 
from  sources  better  entitled  to  full  and  entire  credit.  The 
estimate  of  the  former,  who  had  been  eight  years  in  the  coun- 
try, is  not  made  from  any  vague  conjectures  founded  on  the 
price  of  the  article  in  a  foreign  market,  but  from  what  he  ac- 
tually pauid  for  it,  at  the  place  where  this  paper  was  manufac- 
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tured,  including  the  profit  of  the  manufacturer.  It  is  a  mis*^ 
take  to  suppose  that  Berrard  intended  in  his  valuation  to  giT9 
the  actual  cost  of  the  paper.  He  says,  it  is  true,  that  the 
claimants  desired  him  to  state  the  &bric  prices,  and  not  those 
at  which  the  article  sold  for  in  trade,  and  that  this  would  make 
a  difference;  but  it  is  very  evident  that  he  was  governed  not 
by  this  suggestion,  but  that  his  appraisement  was  founded  on 
the  price  paid  by  himself,  which  included  the  profit  of  the 
manufacturer. 

Mr.  La  Rue,  who  was  chosen  by  the  collector,  differs  a 
little  from  Berrard  ;  the  latter  estimates  the  different  kinds  of 
paper  at  6,  8,  and  10  francs;  the  former  at  7^  9,  and  10 
francs ;  but  we  are  informed,  on  the  examination  of  this  gen- 
tleman, why  he  put  a  higher  value  on  the  paper  than  Mr. 
Berrard.  He  tells  us,  that  he  was  imposed  upon  in  some 
paper  which  he  imported,  which  was  charged  to  him  higher 
than  the  price  at  which,  he  afterwards  found  it  might  have 
been  purchased  in  France.  Mr.  La  Rue  also  states,  that  he 
was  not  governed  in  his  appraisement  by  the  circumstance  of 
the  claimants  being  manufacturers,  but  by  the  prices  paid  by 
himself. 

A  witness  from  Paterson,  whose  name  I  have  not  on  my  mi- 
nutes, who  appears  very  intelligent,  and  intimately  acquainted 
with  this  kind  of  business,  confirms  the  testimony  of  these  two 
gentlemen. 

To  this  proof,  which  makes  out  a  very  clear  case  for 
the  claimants,  there  is  opposed  not  a  single  witness  who 
is  either  an  importer  or  a  manufacturer  of  this  article,  but 
some  who  deal  in  it,  and  have  no  other  opportunity  of 
forming  a  judgment  of  its  first  cost  in  France,  than  by- 
reference  to  the  priceis  which  it  bears  in  this  market.  This^ 
to  say  the  least,  would  be  a  very  unsafe  way  of  arriving  at  the 
truth,  not  to  say  a  very  improper  way,  when  a  better  and 
more  satisfactory  criterion  has  been  afforded  to  the  Gouvt. 
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^There  is  reason  too  to  believe,  that  the  expenses  on  paper 
after  it  leaves  the  factory  in  France,  are  considerably  greater 
than  we  find  them  in  the  testimony  of  these  witnesses.  Res- 
pectable then  as  these  gentlemen  may  be^  and  undoubtedly 
are,  their  testimony  ought  not  to  be  put  in  competition  with 
those  who,  from  their  situation,  mu^  be  supposed  much  more 
^mpetent  than  themselves  to  form  a  correct  estimate. 

On  this  part  of  the  case,  no  difference  of  opinion  exists  be- 
tween the  District  and  this  Court.  That  Court  did  not  con- 
demn the  property  because  it  believed  that  the  goods  could 
not  have  been  manufactured  at  Vire  for  the  price  at  which 
they  were  invoiced,  but  because  they  should  have  been  enter* 
<ed  at  the  price  at  which  they  have  usually  been  sold.  On 
this  point,  as  applicable  to  the  question  now  before  us,  this 
Court  thinks  the  sentence  of  the  District  Court  erroneous,  and 
tfaerefore  it  is  reversed,  and  the  property  ordered  to  be  re- 
Mared  to  the  claimants^ 
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United  States  v^  Jacob  Barker. 

i.<s.   /  tb.'S.^.^,  I,  /Sh. 

A  bill  of  exchange  endor8e<l  to  the  Treasurer  of  the  United  States,  may  be  de- 
clared on  in  the  name  of  the  United  States,  and  an  aTerment  that  it  was  en- 
dorsed immediately  to  them  will  be  good. 

Inconvenience  of  allowing  agents  of  the  United  States  to  sue  io  their  cnrn 
names.     Danger  of  set-off  in  such  cases. 

An  act  of  Congress  is  not  necessary  to  enable  the  United  States  to  sue.  They 
can,  like  indiTiduaJs^  sue  in  their  own  names,  unless  a  different  mode  is  pre- 
scribed by.  law. 

Where  the  endorsee  of  a  bill  of  exchange,  whether  as  agent  or  owner,  retoros 
ft  aAer  protest  to  the  last  endorser,  the  latter  may  sue  upon  it  in  his  own 
name,  and  at  the  trial  strike  out  the  last  endorsement  although  it  be  in  foil. 
And  prior  blank  endorsements  may  be  filled  up  at  the  trial  so  as  to  corres- 
pond with  the  declaration.  And  where  both  these  were  omitted  to  be  done^ 
the  Court  on  error,  refused  to  reverse  the  judgment,  considering  it  an  ob- 
jection of  form,  and  cured  by  the  32d  section  of  the  judiciary  act. 

Time  of  presentment  for  acceptance  between  New- York  and  Liverpool.  The 
mere  lapse  of  three  months  before  presentment,  not  evidence  of  delay,  es- 
pecially during  war. 

Whether  due  notice  of  protest  was  given,  tliero  being  no  dispute  about  facts, 
is  a  question  of  law. 

Whether  20  per  cent,  damages,  can  be  recovered  in  an  action  for  the  non-ac- 
ceptance, but  not  the  non-payment  of  a  bill  ?    Qoere. 

But  where  the  action  was  commenced  on  the  non-acceptance  of  the  bill,  and  af- 
ter its  non-payment,  bu(  before  notice  of  non-payment  bad  been  Teceived» 
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and  a  coout  oo  the  protest  for  oon-payment  was  inserted  in  the  declaration ; 
tbtSOper  cent,  damages  were  held  recovcrabJe. 

A  citizen  of  the  United  States  may  lawfully,  during  a  war  with  a  foreign  coun- 
try, draw  a  bU\  on  one  of  its  subjects— such  an  act  not  leading  to  any  iojuri- 
<ros  inteTcoune  nor  amomiting  to  a  trading  with  the  enemy. 

AYhelhcr  the  United  Sutes  are  bound  by  a  statute  of  set-off  of  the  state  in 
which  the  sail  is  brought  ?    Qocre. 

The  fourth  section  of  the  "  act  for  the  more  effectual  settlement  of  accounts 
between  the  United  States  and  receivers  of  public  money,'*  embraces  suits 
between  the  United  States  and  any  indiTiduals,  whaterec  may  lie  the  catfse 
of  action.    The  sobjecta  of  the  act  are  not  all  comprehended  in  the  title. 

A  set-off,  therefore,  in  a  suit  by  the  United  States  on  a  bill  of  exchange  against 
a  priTate  indWidual,  where  the  course  required  by  this  act  had  not  been  pur- 
sued, was  r^ected. 

The  holder  of  a  biH  is  entitled  to  recorer  at  the  rate  of  exchange,  at  the  time  of 
notiee  of  tb^rotest's  being  given.  This  is  the  settled  law  in  New- York.  Ad- 
vantages of  the  rule  of  liquidation  at  the  par  of  exchange. 

As  the  plaintiff  in  an  action  on  a  bill  has  a  right  to  recover  gold  or  silver,  the 
measure  of  damages  must  be  the  value  of  the  bill;  at  the  time  of  notice  of  pro- 
test in  gold  or  ailver,  and  not  in  a  depreciated  or  fluctuating  currency. 

LIVINGSTON,  J.  This  is  a  writ  of  error  to  the  District 
Court  of  this  district,  on  exceptions  taken  at  the  trial  of  the 
ctttse  by  the  counsel  for  the  plaintiff  in  error. 

The  first  objection  to  a  recovery,  by  the  defendants  in 
error,  was  an  alleged  variance  between  the  bill  of  exchange 
declared  apon,  and  the  one  given  in  evidence. 

The  bill  of  exchange  declared  on,  is  stated  to  have  been 
dated  the  2d  day  of  July,  1814,  and  to  have  been  drawn  by 
the  plaintiff  in  error,  on  Thomas  R.  liazard  &  Co.  residing  at 
Liverpool,  in  the  United  Kingdom  of  Great  Britain  and  Ire- 
land ;  by  which  bill  the  said  Thomas  R.  Hazard  &  Co.  were 
requested  to  pay,  sixty  days  after  sight,  to  Hallack  &  Barker, 
or  order,  in  London,  twenty-five  hundred  pounds  sterling. 
This  bill  is  further  stated  to  have  been  endorsed  by  them  to 
Robert  Bowne,  and  by  him  to  Rowland  and  Grinnell,  and  by 
the  endorsees  last  named,  to  the  United  States. 
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The  bill  produced  on  the  trial,  agreed  with  the  one  declar- 
ed on  in  date,  sum,  and  address,  and  the  variance,  if  any^  was 
in  the  manner  of  its  endorsements.  By  the  declaration  it 
would  appear,  as  if  the  endorsements  were  regularly  filled  up 
with  the  names  of  the  several  endorsees,  and  that  the  en- 
dorsement to  the  defendants  in  error,  veas  immediately  to 
the  United  States ;  whereas  all  the  endorsements  previous  to 
that,  to  the  defendants  in  error,  were  in  blank,  and  the  en- 
dorsement on  which  this  action  is  brought,  was  to  Thomas 
T.  Tucker,  Treasurer  to  the  United  States,  and  not  directly  to 
the  United  States. 

If  the  United  States  were  at  all  entitled  to  bring  an  action 
in  their  own  name  on  this  bill,  it  is  contended  that  this  could 
be  done  only  by  declaring  according  to  the  truth  of  the  case^ 
that  the  bill  was  endorsed  to  Mr.  Tucker,  and  then  averring 
that  he  was  their  kgent  and  Treasurer ;  and  that  the  endorse- 
ment to  him  was  for  the  use  and  benefit  of  the  United 
States.  These  averments  being  of  matter  in  pais,  it  was 
said,  that  tliey  were  of  the  proper  province  of  the  jury,  and 
could  only  be  dispensed  with,  where  the  necessary  opera- 
tion, or  implication  of  law,  justified  a  different  course,  which 
was  not  the  case  here. 

If  it  be  admitted,  as  it  must  be,  that  where  such  lega|  in- 
tendment exists,  a  party  may  declare  according  to  it,  it  is 
not  very  easy  to  conceive  of  a  case,  where  such  intendment 
can  be  stronger  than  in  the  case  before  the  Court  It  is  found 
that  Mr.  Tucker  is  Treasurer  of  the  United  States ;  the  en- 
dorsement to  him  is  in  that  capacity ;  ai^d  when  he  endorsed 
it  to  the  Barings,  he  again  makes  use  of  his  official  style.  Nor 
is  this  all ;  but  it  appears  that  the  bill,  by  an  endorsement  on 
it,  before  it  was  sent  from  the  United  States,  was  registered  by 
the  proper  officer  of  the  Treasury  Department,  which  cannot 
be  supposed  to  be  done  in  any  case  in  which  the  instrument 
does  not  belong  to  the  government,     Mr.  Tucker,  after  such 
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atn  acty  eould  never  have  claimed  any  right  to  this  bill.  And  we 
cannot,  think  of  any  motive,  "which  could  induce  a  prudent 
man  to  have  pursued  that  course  with  a  bill  belonging  to 
himself,  or  any  other  person,  even  if  the  regulation  o^  the  d&» 
partment  had  admitted  of  it. 

But  it  is  supposed,  that  before  any  such  intendment  can 
be  maide,  it  must  appear  that  Mr.  Tucker  must  have  acted 
under  same  law,  and  that  his  conduct  throughout  comported 
with  his  duties,  as  prescribed  by  such  law,  and  by  the  rules 
of  the  Treasury.  It  is  sufficient  for  the  purpose,  that  he  is 
Treasurer,  and  appeared  to  have  acted  in  that  capacity,  and  in 
conjunction  with  another  officer  of  that  department.  The 
Court,  therefore,  will  presume,  as  a  jury  must  have  done,  unh 
til  the  contrary  were  shown,  that  in  relation  to  this  transact 
tion  he  transgressed  no  law,  and  that  every  thing  by  him  was 
regularly  and  correctly  performed,  upon  the  evidenee  appar 
rent  upon  the  bill  itself;  and  no  other  was  offered  to  the 
jury^  although  nothing  prevented  the  plaintiff  from  intro- 
ducing other  testimony  to  this  point.  It  was  more  a  ques- 
tion of  law  than  of  fact,  whether  the  bill  belonged  to  the 
United  States ;  and  the  District  Judge  did  no  more  than  his 
duty,  in  telling  tlie  jury  that  the  evidence  was  sufficient  to 
establish  that  fact. 

Bat  supposing  the  bill  to  be  the  property  of  the  United 
States;  still  it  is  insisted,  that  the  action  should  have  been  in 
the  name  of  Mr.  Tucker,  their  trustee,  and  not  in  the  name  ol 
the  eesiuy  que  trust ;  and  much  was  said  to  show  the  hard- 
ship of  unnecessarily  exposing  a  party  to  a  suit  in  the  name 
of  the  United  States,  who  paid  no  costs,  and  sued  under  seve- 
xal  other  advantages  which  were  not  common  to  other  plain- 
tiffs.    No  case  has  been  cited  to  show  that  where  a  bill  is 
endorsed  to  the  known  agent  of  another,  for  the  use  of  the 
principal,  as  is  the  necessary  intendment  here,  that  an  action 
may  not  be  maintained  in  the  name  of  such  principal  '^  but 
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were  that  the  case,  I  should  say  that  the  g^yernmexit  ought 
to  form  an  exception  to  the  rule,  and  that  an  action  might  be 
brought  in  every  case  in  the  name  of  the  United   States^ 
where  H  appeared  on  the  face  of  the  instrument,  that  they 
alone  were  interested  in  the  subject  matter  of  the  controver- 
sy.    This  certainly  is  not  carrying  prerogative  (if  it  deserve 
that  name,)  too  far.    There  is  a  fitness,  that  the  public  by  its 
own  officers,  should  conduct  all  actions  in  which  they  are  in- 
terested ;  and  the  inconveniences  to  which  individuals  may 
be  exposed  in  this  way  are  but  light,  wh6n  weighed  with 
those  which  would  result  from  their  agents  always  brining 
actions  in  their  own   names.     They  might  employ  whom 
they  pleased,  and  by  negligence  or  otherwise,  the  rights  of 
the  public  be  jeopardized.     Set-offs  too  might  be  interposed 
against  the  individual  who  was  plaintiff,  unless  the  Courts  to 
prevent  them,  would  take  notice  of  the  beneficial  interest  of 
the  public ;  and  if  they  could  do  this  to  prevent  a  set-off,  which 
Courts  of  law  have  done,  why  not  do  it  at  once,  by  permit* 
ting  an  action  to  be  instituted  in  the  name  of  the  United 
States  ? 

Some  doubt  was  hinted,  as  to  the  right  of  the  TJnitecl 
States  to  sue  in  any  case  without  an  act  of  Congress  for  the 
purpose.  The  technical  difficulties  which  exist  in  £tiglaad^ 
against  a  civil  action  in  the  name  of  the  King,  (if  it  be  a  fact 
that  he  cannot  sue  in  his  own  Courts,)  are  not  in  the  way  of 
an  action  on  the  part  of  the  United  States  in.  their  Courts. 
Judicial  proceedings  are  not  before  the  people  of  the  United 
States,  nor  does  the  process  run  in  their  name.  The  Court 
therefore,  has  no  doubt,  that  in  all  cases  of  contract  with  the 
United  States,  an  action  may  be  brought  in  their  name,  unless 
a  different  mode  of  bringing  it  be  prescribed  by  law,  which  is 
not  pretended  to  be  the  case  here. 

If  any  further  evidence  were  require^,  than  what  appears 
on  the  bill  itself,  of  its  being  the  prpperty  of  the  United 
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States^  it  JDay  be  fouad  in  the  notice  accompanying  the  plea 
of  the  pluntiff;  for  it  is  there  stated^  that  it  was  agreed  be- 
tfftea  htm  and  the  Secretary  of  the  Treasury  of  the  United 
States,  that  the  said  bill  should  be  paid  in*  London  in  the 
nioiith  of  Deoeraber  following  its  date. 

The  Court  does  not  rely  on  any  usage  in  disposing  of  this 
part  of  the  case,  because  none  was  proved  at  the  trial ;  but 
die  coarse  which  has  been-  adopted  in  this  case  of  endorsing 
the  billto  the  Treasurer  is  so  convenient;  that  it  may  fairly  be 
presumed  to  have  been  coeval  with  the  establishment  of  the 
^Yernmentti  If  endorsed  immediately  to  the  United  States, 
it  will  at  once  be  seen,  how  difficult  its  negotiation  will  after- 
wards become ;  for  although,  in  that  case,  they  might  sue  in 
their  own  name,  it  would  not  be  very  easy  to  endorse  it  to 
eny  other  person,  by  which  its  negotiability  would  be  alto- 
gether iQiemipted.  ^ 

It  18  next  said  by  the  counsel  of  the  plaintiff  in  error^  that  ad- 
mitting that  an  endorsetfient  to  Mr.  Tucker,  the  Treasurer 
of  die  Uiii(ed  States,  might  have  passed  such  an  interest  to  the 
United  States,  as  to  have  enabled  them  to  sue  in  their  own 
name  ;  yet,  as  all  the  endorsements  prior  to  the  one  to  him 
woe  in  blank,  neither  the  United  States  nor  their  Treasurer 
showed  any  title  to  the  bill ;  and  it  was  also  said,  that,  in  as 
laoch  as  it  appeiu^ed  that  Mr.  Tucker  has  endorsed  the  bill 
to  the  order  of  Messrs.  Baring,  Brothers  &  Co.,  the  title,  if 
ever  in  \am^  had  passed  away  by  this  last  endorsement,  and 
W«s  at  the  time  of  trial  in  the  gentlemen  last  named — they 
not  having  endorsed  it  back  to  the  United  States.  The 
Court  will  dispose  of  these  two  objections  together,  as  nearly 
the  same  answer  will  serve  for  both  of  them. 

The  mere  retutning  of  this  bill,  with  the  protests  for  non- 
acceptance  and  non-payment  by  the  Messrs.  Barings,  to  the 
Treasurer  of  the  United  States,  is  strong  presumptive  proof 
that  the  former  acted  merely  as  agents  of  the  latter,  or  as 
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bankers  of  the  United  States,  Where  that  is  not  the  case,  it 
is  usual,  not  to  send  the  bill  back  to  the  last  endorser,  but  to 
some  third  person^  who  may  apply  for  payment  to  such  en- 
dorser, as  well  4IS  to  every  other  party  to  the  bill.  But  be 
this  so,  or  not,  if  the  holder  of  a  bill,  whether  as  agent  or 
creditor  of  the  remitter,  will  send  it  back  to  the  latter,  the 
Court  entertains  no  doubt,  that  the  party  to  whom  it  has^  been 
thus  sent  back,  and  who  may  have  previously  endorsed  it,  may 
not  only  sue  in  his  own  name,  but  may  at  the  trial  strike  out 
his  own  subsequent  endorsement,  and  fill  up  all  the  preceding 
bknk  endorsements,  so  as  to  make  them  correspond  with  the 
title  set  forth  in  his  declaration.  Why  this  was  not  done  I 
know  not ;  but  as  it  might  have  been  done,  and  would  be 
permitted  on  ^  future  trial,  almost  as  a  matter  of  course,  thia 
Court  does  not  think  it  necessary  or  proper  on  that  ground  ta 
reverse  the  judgment  of  the  District  Court  It  is  considered 
rather  as  an  objection  of  form,  and  cured  by  the  32d  section 
of  the  judiciary  act  Whether  the  Messrs.  Barings  mighi 
have  urged  any  objection  on  the  trial  to  striking  out  the  en* 
dorsement  to  them,  it  becomes  unnecessary  to  inquire.  The 
Court  is  to  decide  on  the  evidence  which  was  given,  and  not 
on  that  which  might  have  been  given,  unless  such  evidence 
had  been  rejected.  It  is  on  this  evidence  that  the  Court  is  o£ 
opinion,  that  the  endorsement  to  those  gentlemen,  althou^  ia 
full,  might  have  been  obliterated  if  necessary  on  the  trial  j 
although  it  would  perhaps  be  more  reasonable  and  the  better 
course  always  to  presume,  that  the  actual  holder  of  a  bill  ^«as 
its  proprietor,  unless  the  contrary  were  shown,  without  re- 
quiring of  him  to  strike  out  any  subsequent  endorsemeot as 

a  bill  seldom  gets  into  the  hands  of  a  prior  endorser,  until  all 
the  subsequent  ones  are  satisfied ;  and  it  may  be  necessary  in 
some  cases  to  prove,  that  the  bill  has  belonged  to  some  other 
person,  whose  name  may  be  upon  it,  for  the  holder  to  avail 
himself  of  a  promise  made  to  such  party,  which  may  moro 
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easily  be  done  where  the  endorsement  is  sufifered  to  remain 
in  its  original  shape,  than  after  an  obliteration  takes  place. 

Another  objection  made  at  the  trial,  and  which  arose  out 
^f  the  evidence  of  the  plaintiffs  below,  was  the  unreasonable 
"delay  which  it  was  said  had  taken  place,  in  presenting  the 
l}iU  for  acceptance,  and  in  giving  notice  of  its  protest  for  non- 
-acceptance, and  non-payment 

The  bill  appears  to  have  been  presented  for  acceptance  on 
the  3d  day -of  October,  1814,  which  was  three  months  after  its 
date,  and  was  protested  on  that  day  fbr  non-acceptance. 

The  Court  is  of  opinion  that  the  presentation  was  in  time. 
Sven  if  war  had  not  then  existed  between  the  two  countries, 
i  am  not  prepared  to  say,  that  this  would  not  be  deemed  a 
timely  presentation  of  the  bill,  without  other  circumstances 
appearing,  than  the  mere  fact  that  it  was  not  presented  until 
-after  the  lapse  of  three  months.  .Vessels  not  unfrequently 
have  passages  of  that  length ;  but  when  it  is  considered,  that 
the  bill  was  drawn  in  time  of  war,  which  renders  any  inter- 
course precarious  and  not  of  very  frequent  occurrence,  it 
^ould  be  t6o  much  for  any  Court  to  say,  that  the  delay  here 
complained  of  shall  destroy  the  right  of  the  United  States  to 
Tecover  on  this  bilL 

Notice  of  the  protest  for  non-acceptance  was  given  to  the 
drawer  on  the  12th  December,  1814,  but  a  little  more  than 
two  months  after  date  of  the  protest.  The  Court  is  of  opin- 
ion that  this  was  also  using  due  diligence ;  and  that  even  in 
time  of  peace,  no  laches  could  have  been  imputed  on  this  ac- 
count to  the  holders  of  the  bill. 

On  the  5th  December,  1814,  a  protest  was  made  at  Liver- 
)K)ol  for  non-payment  of  the  bill,  of  which  the  plaintiff  in  er- 
ror had  notice  on  the  22d  day  of  May  following,  after  a 
lapse  of  a  period  of  upwards  of  five  months.     This  is  prima 
.facie  so  great  a  delay,  that  it  is  said,  that  unless  the  defend- 
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ants  in  error  can  account  for  it^  it  must  be  fatal  to  their  dais^ 
for  the  damages  of  twenty  per  cent,  at  least ;  and  it  is  further 
said,  that  the  arrival  of  the  British  sloop  of  war  Favourite^ 
on  the  12th  of  February,  1815,  was  a  matter  of  so  much  noto- 
riety, that  this  Court  can  take  notice  of  it,  although  no  evi- 
dence was  given  of  it  at  the  trial.  Admitting  this  fact  to  be 
properly  before  the  C^urt,  it  proves  only  that  a  single  vessel 
had  been  despatched  from  England  by  way  of  Falmouth^ 
nine  or  ten  days  after  a  treaty  of  peace  had  been  mgned  at 
Ghent  $  but,  wJiether  the  agents  of  the  United  States  knew 
that  such  a  vessel  was  to  be  despatched  in  time  to  write  by 
her,  does  not  appear.  They  may  very  well,  considering  the 
haste  in  which  she  was  despatched,  and  the  distance  from 
London  of  the  port  from  which  she  sailed,  have  known  no« 
thing  of  the  intention  of  government  to  send  the  Favourite 
to  this  cdxmiry.  It  is  not  stated,  or  proved,  that  any  other 
vessel  arrived  from  England,  until  the  one  by  which  tiie 
protest  for  non-payment  came.  When  it  is  considered  that 
the  treaty  of  Ghent  was  not  ratified  until  the  latter  end  of 
Fehri^ary,  and  that  it  would  not  be  known  in  England  until 
some  time  in  April,  before  which  time  no  vessel  could  with 
prudence  sail  from  that  country  for  the  United  States;  this 
Court  cannot  say  that  the  notice  of  non-payment  is  liable  to 
the  objection,  made  to  it  at  the  trial ;  and  is  further  of  opinion 
that  this  question,  there  being  no  dispute  about  fSusts,  was 
properly  a  matter  of  law  \  and  that  the  District  Ceurt  did 
right  in  considering  it  in  that  light,  and  in  instructing  the 
jury^  that  the  defendants  in  error  had  a  right  to  reoov^,  net* 
withstanding  the  alleged  negligence  on  their  part. 

We  may  as  well  here  dispose  of  some  other  exoeptiew^ 
which  have  some  connexion  with  the  three  just  decided. 

It  has  been  urged,  that  the  twenty  per  cent  damages  cannot 
be  recovered,  where  the  action  is  brought  on  a  protest  for  npu* 
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acceptaocey  and  befoe  notice  to  the  drawer  of  a  protest  for 
noB^pijmont.    .It  is  not  very  necessary  to  inquire,  as  was 
done  at  the  bar,  whence  the  custom'  arose  in  this  state,  of 
allowing  the  holder  of  a  bill  of  exchange^  when  returned  un- 
der protest,  not  only  the  amount  of  the  bill,  but  twenty  per 
eent.   damages,  as  a  compensation  for  his  disappointment 
Whether  it  be  a  badge  of  colonial  submission,  or  whether  it 
ba»  arisen  out  (^  a  want  of  confidence  which  our  merchants 
hare  in  each  other,  it  is  now  settled  law,  which  nothing  but 
an  act  of  the  lepslature  can  alter :  nor  is  it  in  the  recollection 
of  the  Court,  that  it  has  ever  heard  it  complained  of.    Nor  is 
it  neeessazy  to  decide^  whether  on  a  mere  protest  for  non* 
nce^tsace,  these  damages  are  recoverable,  although  it  is  part 
of  the  drawer's  contract,  that  the  bill  shall  be  accepted ;  and 
its  negotiability  and  use  to  the  holder  is  greatly  impaired  by  a 
tefoaal  to  accept ;  and  as  no  reason  can  be  assigned,  vrhj 
there  should  be  two  actions,  when  one  will  answer,  it  mi^t 
not  be  difficult  to  argue  in  favour  of  those  decisions  which  have 
lietennined  this  point  against  the  plaintiff  in  error.     But 
without  laying  any  great  stress  on  these  decisions,  it  is  admit- 
ted, that  io  this  case  a  right  of  action  ensued,  on  notice  of  the 
jvotest  for  non-acceptance.     And  the  action  was  accordingly 
^ommepced,  shortly  after  the  notice  was  given ;  but  not  until 
after  a  protest  for  non-payment  was  made  in  England,  although 
tist  notified  to  the  drawer  here.     The  declaration  contains  a 
eonmt  on  the  last  protest ;  and  under  this  count,  as  well  as  the 
one  fior  non-Mceptance,  a  general  verdict  was  taken,  whtcfa 
ioelttded  twenty  per  cent,  for  daiftages.     This,  in  the  opinion 
of  the  Court,  ww  correct ;  for,  as  the  action  was  rightly  com- 
fnooeed,  it  was  not  improper  to  admit  evidence  of  th^  protest 
fyr  aoo-paymeat,  although  notice  of  it  were  not  given  until 
after  the  eoflsimefMseroent  of  the  action,  in  order  to  destroy 
every,  preaamption  that  mi^t  have  been  raised  of  the  hilPs 
having  been  honoured  at  maturity.    Where  the  right  to  re* 
cover  dami^es  is  perfect  at  the  time  of  trial,  a  plaintiff  should 
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be  permitted  to  show  it,  provided  the  action,  which  is  conce- 
ded to  have  been  the  case  here,  was  not  prematurely  hroogbt 
The  opinion  of  the  Court  then,  is,  not  only  that  the  damages 
were  recoverable  on  this  state  of  things,  but  that  a  verdict  was 
properly  taken  on  both  counts. 
•      •  - 

Another  objection  taken  at  the  trial,  which  was  also  over- 
ruled, arose  out  of  the  supposed  illegality  of  the  transaction. 

The  United  States  and  Great  Britain  being  then  a^  war,  it 
was  unlawful  for  the  plaintiff  in  error,  in  the  opinion  of  his 
counsel,  or  for  any  other  citizen  of  the  United  States,  to  draw 
a  bill  of  exchange  on  any  sdbject  of  Great  Britain^  or  other 
person  residing  within  the  British  dominions.  In  support  of 
this  opinion,  Bynkershoeck  and  other  writers  on  national 

0 

law,  have  been  referred  to  as  establishing  the  doctrine,  that 
every  species  of  intercourse  or  cDmmunic^tion,  whether  di- 
rect or  indirect,  whether  commercial  orof  any  other  character, 
whether  personal  or  by  letter,  is  strictly  inhibited  between 
subjects  of  belligerent  nations,  unless  under  the  immediate 
license  of  their  respective  governments ;  and  much  has  been 
said  to  show  the  extreme  danger  of  permitting,  during  such  a 
state  of  things,  any  kind  of  correspondence  which  is  not  sanc- 
tioned by  necessity,  or  cannot  be  excused  on  the  plea  of  hu- 
manity. As  it  regards  Bynkershoeck,  it  i$  manifest,  that 
when  laying  down  the  rule  on  this  subject,  he  confines  it, 
however  general  his  language  may  be  in  other  respects,  or 
whatever  his  reasoning  may  be  upon  it,  to  an  intercourse  strict- 
ly commercial.  '^From  the  very  nature  of  war,''  says  he, 
^'  it  cannot  be  doubted,  that  commerce  between  enemies  must 
cease/'  This  is  also  the  meaning  of  other  elementary  writers; 
and  it  is  a  proposition  which  no  Court  can  have  any  disposi- 
tion to  quarrel  with.  Such  a  state  of  things  must  necessarily 
ensoB  upon  every  declaration  of  war. 

But  if  the  dicta  or  reasoning  of  some  writers,  who  suppose 
they  have  done  nothing  more  than  to  follow  the  authors  Just 
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referred  to,  are  to  be  my  guides  oa  this  occasion^  it  would  be 
impossible  to  make  any  kind  of  commupicationy  or  have  any 
intercourse  or  dealing  with  an  enemy,  however  innocent  in 
its  nature,  or  however  free  from  danger  to  the  state,  an  ex-* 
ception  to  the  very  broad  rule  which  they  have  been  pleased 
to  prescribe.     Sut  without  denying  that  a  war  brings  all  the 
subjects  of  the  parties  to  it  into  a  state  of  hostility  with  each 
other,  or  that  they  are  bound  to  assist  their  respective  govern^ 
ments,  and  to  defeat  by  all  lawful  means  in  their  power,  the 
projects  of  the  public  enemy ;  it  will  not,  I  trust,  be  deemed 
disrespectful  to  those  who  mary  maintain  a  contrary  opinioit,  if 
I  cannot  think  it  at  all  necessary,  in  order  to  ensure  a  per- 
formance of  those  duties,  to  include  within  this  interdiction 
a  transaction  like  the  one  now  before  the  Court,  *or  to  advance 
a  single  step  further  in  this  matter,  than  adjudged  cases  oblige 
me  to  do.     Not  entertaining  the  same  apprehensions  on  this 
subject,  under  which  some  appear  to  have  delivered  their  sen- 
timents, and  having  no  solicitude  to  add  unnecessarily  to  the 
evils  of  war,  I  may  probably  regard  as  perfectly,  innocent, 
what  others  will  consider  as  a  flagrant  violation  of  duty.     I 
do  not,  therefore,  subscribe  to  the  doctrine ;  and  never  shall, 
until  the  legislature  or  the  Supreme.  Court  of  the  United  States 
shall  make  it  my  duty  to  do  so — that  no  kind  of  intercourse 
whatever,  between  enemies,  is  permitted. 

The  practice  of  the  civilized  world  might  safely  be  relied 
on  as  repugnant  to  the  proposition,  which,  to  the  extent  now 
contended  for,  was  never  heard  of  until  the  late  war.  In  the 
present  state  of  commerce,  it  is  scarcely  possible  for  a  war  to 
break  out  between  two  nations  trading  with  each  other,  without 
the  subjects  of  the  one  being  more  or  less  indebted  to  those  of 
the  other.  Nay,  it  may  often  be  necessary  for  the  subjects  of  the 
one  to  remit  monies  to  those  of  the  other,  as  the  best  and  safest 
way  of  disposing  of  funds  which  they  may  have  abroad,  and 
which  may  arise  from  their  commerce  with  neutral  nations. 
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These  are  negotiations  with  which  it  is  beoeath  the  dignity  of 
government  to  interfere.  The  pressure  of  war  on  the  indi-^ 
Tiduftls  of  both  countries  is  thereby,  in  some  degree,  taken  off, 
and  their  governments,  instead  of  being  injured  by  soA  an 
innocent  interchange  of  good  offices,  are  enabled  to  prosecuted 
the  war  with  more  vigour,  without  being  exposed  to  the  ch- 
mour  and  ill  will  of  a  large  body  of  citizens  who  always  suff^ 
so  much  by  the  loss  of  trade*  In  the  first  case,  thaiui,  of  at 
war's  finding  the  subjects  of  the  parties  mutullly  luifclud  to 
each  other,  what  has  been  done,  not  in  one  or  two  s^Ailary 
cases,  but  by  every  merchant  of  this  or  any  oth^  country? 
Has  it  ever  before  occurred  to  any  one  inf  this  numero|ls  t^kis 
of  citizens,  however  scrupulous  in  other  respects  of  violaliftg 
any  law  of  the  land,  that  any  criminality  or  responsibility  at" 
tached  by  drawing  a  bill  on  his  enemy  for  a  debt  dft  to  him 
at  the  time  of  the  war^s  breaking  out,  or  contracted  pending 
hostilities  ?  It  is  difficult  to  perceive  how  such  an  act  can 
add  to  the  resources  or  increase  the  comforts  of  an  enemy.  If 
the  bill  be  in  favour  of  a  neutral  or  a  citiasen  of  the  -United 
States,  the  money  will  probably  be  withdrawn  firom  the  ene- 
my's country  altogether ;  and,  if  in  favour  of  a  subject  of  the 
enemy,  it  will  but  take  the  money  out  of  the  hahds  of  one 
British  subject  and  place  it  with  another ;  and  if  neither  be 
done,  the  money  will  always  remain  at  the  disposal  of  the 
party  remitting,  and  cannot,  without  a  violation  of  good  faith, 
be  added  to  the  resources  of  government 

But  be  this  as  it  may,  the  universal  usage  on  this  subject, 
and  the  entire  absence  of  any  adjudged  cases,  are  at  least 
primd  facie  evidence  of  its  legality.  The  practice  of  oar 
own  merchants  during  the  late  war,  it  is  well  known,  was  in 
conformity  with  it;  for  scarcely  a  vessel  sailed  from  the 
United  States  during  that  period  for  aUy  porlof  Europe,  that 
was  not  almost  loaded  with  bills  of  exchange  on  British 
houses ;  and  although  many  of  these  were  inspected  by  the 
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inanhal  o(  the  district,  yet,  we  do  not  hear  that  he  ever 
tfaotight  of  stopping  them  in  transitu ^  or  of  complaining  to  the 
execQtive,  or  to  a  Grand  Jury  of  those  who  had  drawn  them  *, 
nor  did  the  legislature,  alt^ugh  every  member  of  Congren 
most  have  known  of  a  practice  which  no  one  took  any  pains 
to  conceal,  eref  interfere  to  prevent  it,  or  lay  it  under  any 
restraint  whatever. 

To  Aie,  the  fear  of -opening  a  door  for  intelligence  to  the 
enemy,  if  any  intercourse  of  this  kind  be  tolerated,  appears 
{perfectly  chimerical.  A  bill  may  be  drawn  with,  or  without  a 
letter   of  advice.     In  the  latter  case,  it  will  hardly  be  pre- 
teticM  that  the  bill  il9elf  will  be  made  the  vehicle  of  impro- 
per hktelligence.     If  a  letter  accompany  the  biil,  it  is  just 
as  Iiab]Q;,io  come  to  the  knowledge  of  government  or  to  fall 
iat»  the  hands  of  its  agents  as  any  other  letter;  and  the  same 
caution  would  be  used  in  writing  it. — ^Persons  disposed  to  gtve 
information  to  an  enemy  and  willing  to  incur  the  hazard  of  it^ 
%vill  seldom  be  at  a  loss  for  opportunities.    So  innocent  was 
this  eondoct  thought  during  the  late  war,  that  bills  on  Lon- 
don were  not  only  publicly  sold  in  our  cities,  but  cartels  were 
probably  sometimes  permitted  to  go  principally  for  the  pur- 
pose of  giving  our  merchants  an  opportunity  of  writing  to 
their  English  correspondents,  and  of  drawing  on  them  for 
monies  in  their  hands,  or  of  making  remittances  for  the  pay- 
ment of  debts  due  by  them,  or  of  sending  them  bills  on  other 
2>arts  of  Europe  to  be  collected  for  their  use.     If  the  inhi- 
tion  of  intercourse  in  time  of  war  be  as  universal  as  is  now 
pretended,  the  voluntary  payment  of  a  debt  to  an  enemy  must 
be  a  crime.    Nor  can  a  father  who  may  have  a  son  with  the 
enemy,  write  him  the  most  innocent  letter  on  family  affairs 
without  subjecting  himself  to  a  public  prosecution ;  for  it  will 
be  idle  to  brand  such  conduct  as  criminal,  unless  the  parties 
he  liable  to  punishment  in  this  way. 

The  Court  has  indeed  been  referred  to  the  black  book  of 
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the  admiralty,  which  is  alleged  to  he  as  ancient  as  the  reign 
of  Edward  the  Third,  to  show  that  acts  of  this  kind  are  in 
truth  indictable  offences,  inasmuch  as  one  of  its  articles  di- 
rects the  grand  inquests  to  inquire  of  all  ^^  those  who  intef- 
commune  with,  sell  to,  or  buy  of  any  enemy  without  special 
license  of  the  king,  or  of  his  admiral."  I  will  not  deny 
the  existence  of  this  article,  nor  that  it  may  be  near  five  hun- 
dred years  old ;  but  as  no  presentment  or  indictment  can  be 
produced  against  any  person  during  the  lapse  of  so  many  cea- 
turies  for  drawing  a  bill  of  exchange  on  an  enemy^  or  for  re- 
mitting him  money  in  payment  of  a  debt,  or  for  the  bare  re- 
mittance of  money,  in  any  other  way,  for  the  benefit  of  the 
party  remitting;,  notwithstanding  the  numerous  and  long  wars 
in  which  England  has  been  engaged,  during  that  period  ;  it 
:  may  very  safely  be  concluded  that  such  an  intercourse,  if  it 
can  be  called  by  that  name,  common  as  it  must  have  been  ui 
many  of  them,  was  never  considered  as  the  intercommunion 
or  intercourse  to  be  inquired  of  under  this  article ;  or  if  it 
was,  that  it  has  been  disregarded  for  so  many  ages,  and  has 
become  so  obsolete  that  nothing  but  an  act  of  the  legislature 
can  ever  revive  it  on  this  side  of  the  Atlantic. 

The  drawing  of  a  bill  of  exchange  has  been  called  trading 
with  an  enemy.  This  Court  does  not  consider  it  in  that  light 
within  the  meaning  of  any  one  of  the  cases  cited.  It  is  easy 
to  see  that  a  trade  properly  so  called,  if  permitted,  may  very 
well  be  the  occasion  of  considerable  injury  to  the  state.  It 
may  be  the  means  of  supplying  its  enemy  with  articles  of  the 
first  necessity,  and  might  lead  to  personal  intercourse  and  com- 
munications highly  important,  without  a  possibility  of  de- 
tection. No  such  danger  can  be  apprehended  from  a  letter 
covering  a  bill  of  exchange,  so  long  as  the  writer  of  it  con- 
tinues at  the  distance  of  three  thousand  miles  and  more  from 
tt^e  person  to  whom  it  is.  addressed. 
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If  it  he  unlawfiil  to  sell  a  bill  of  exchange  drawn  on  an  ene- 
mj,  it  is  strange  that  in  the  treaty  of  London,  commonly  call- 
ed Mr.  Jay's  treaty,  the  contracting  parties  should  have  thought 
it  necessary  to  engage,  not  to  sequester  in  the  event  of  a  war, 
the  debts  due  by  individuals  of  one  nation  to  individuals  of 
the  other.  TJiese  were  neither  to  be  destroyed  nor  impaired 
00  account  of  national  difference  and  discontents.  If  no  man 
can  take  a  bill  of  exchange  in  time  of  war,  without  the  risk  of 
losing  his  money  for  the  illegality  of  the  transaction,  it  would 
amount  ta  a  sequestration  during  hostilities,  of  all  the  funds  of 
an  American  citizen  in  the  country  of  the  belligerent ;  and 
that  without  any  act,  on  the  part  of  the  enemy's  government 
to  prodoce  sach  a  state  of  things.  It  is  a  matter  of  notoriety, 
tbatiA  conformity  with  the  practice  here  stated,  British  sub- 
jects iaterested  in  the  public  debts  of  the  United  States,  regu* 
lady  received  the  interest  on  their  stock,  during  the  last  war, 
which  it  is  presumed  was  regularly  remitted  to  them  ;  which 
could  only  have  heen  done  by  means  of  bills  of  exchange, 
witboiit  its  erer  being  imagined  that  such  remittance  was  il-* 
IcpL 

The  opinion  of  the  Court  then  is,  that  the  plaintiff,  by  draw^ 
i&gthe  bill  in  question,  violated  neither  the  laws  of  nations,  nor 
a&y municipal  regulation  of  his  own  country; — that  he  did 
an  Kt perfectly  innocent,  if  not  meritorious,  and  which  has 
too  long  received  the  sanction  of  public  opinion  and  general 
usage,  te  render  it  necessary  or  proper  to  be  checked  by  the 
iotexpositioii  of  a  Court  of  Justice,  which  could  not  be  done, 
without  sacrificing  the  interests  of  our  innocent  and  unsuspect- 
ing merchants,  to  gratify  the  cupidity  of  those  who  may  since 
bve  been  advised  that  the  transaction  was  unlawful,  and  may 
ke  desirous  of  taking  advantage  of  it  It  would  require  the 
^  grave  consideration  of  a  much  higher  tribunal  than  this, 
^  decide  that  such  conduct  is  illegal,  and  that  the  persons  th^ . 
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least  guilty  of  those  concerned,  if  there  be  any  guilt  at  all  in 
it,  shall  lose  the  money  which  he  has  paid  for  the  bill,  while 
the  party  who  drew  the  bill  shall  not  only  escape  punishment^ 
but  retain,  without  any  accountability  to  any  one,  all  that  he 
may  have  received  for  it.     A  single  Judge  would  ponder  k>D^ 
before  he  would  introduce  a  rule  so  inequitable  ;  especially^ 
if  in  his  own  opinion,  this  usage  were  not  only  lawful,  but 
harmless,  and  attended  with  no  public  danger  whatever,  and 
couid  not  be  suppressed  without  increasing  in  a  very  grea^ 
and  unnecessary  degree,  the  inconveniences  consequent  on  a 
war,  which,  even  in  modern  times,  are  sufiiciently  extensive. 
If,  however,  the  practice  be  liable  to  all  the  mischiefs  which 
have  been  stated,  it  is  much  better,  considering  its  inveteracy 
and  universality,  that  the  legislature  should  put  a  stop  to  it  ia 
future  wars,  by  a  positive  declaration  of  its  wilfon  the  subject^ 
than  that  a  Court  should  interfere  in  the  way  now  proposed^ 
which  would  in  fact  be  punishing  the  innocent  instead  of  the 
guilty,  and  that  too,  by  a  judgment,  which  would  probably 
be  regarded  by  the  whole  foody  of  American  merchants  ia 
the  light  of  an  ex-post /ado  law. 

But  if  the  act  of  the  plaintiff  in  drawing  this  bill,  was  real- 
ly a  violation  of  the  laws  of  nations,  what  is  to  be  its  conse* 
quence  ?  It  is  conceded  that  he  cannot  be  punished  by  indict^ 
ment,  or  in  any  other  way,  which  generally  follows  on  every* 
offence  however  small.  If  then,  he  can  escape  punishmeDt^ 
one  would  think  that  he  ought  to  be  satisfied :  bat  he  asks  to 
he  remunerated  at  iSle  hands  of  the  Court,  by  being  p«rmittBd 
to  retain  all  that  has  been  received  for  this  bill,  althon^  it  is 
admitted  that  the  United  States  have  paid  the  full  value  ex^ 
pressed  on  die  face  of  it,  and  that  it  has  been  returned  under 
protest  for  non-payment,  for  want  of  funds  in  the  hands  of  the 
drawee.  Were  the  conduct  of  the  plaintiff  in  error  as  illegal 
as  his  counsel  have  represented  it  to  be,  a  Court  would  besi- 
de, methinks,  before  it  would  apply  to  his  case  the  rule  at 
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ji0itor  ei#  condMo  defindeniiB.  This  is  a  new  mode  of  en- 
fasting  national  law;  and  this  case  might  without  difficulty, 
ware  it  necessary y  be  distinguished  from  the  cases  in  whieh 
common  law  courts  will  give  no  remedy  for  monies  which  have 
been  paid,  as  the  consideration  of  a  contract  to  perform  some- 
thing ooatraty  to  Jaw,  although  the  party  neglects  to  do  what 
he  had  engaged  to  do.  No  case  has  been  cited  to  show  that  a 
violatioo  of  the  law  of  nations  has  ever  been  punished  (if  the 
ez|Hre8sion  may  be  allowed,)  in  this  way ;  but  it  is  nnneoessa* 
Ty  to  examine  this  question  any  further,  w  to  give  any  opi- 
luoa  on  it,  after  the  one  that  has  been  already  expressed  in 
£ivoar  of  the  transaction. 

I  haye  not  thought  it  worth  while  to  take  any  notice  of 
the  agency  of  the  goremment,  or  of  the  executive  in  this 
business ;  not  supposing  any  such  agency,  interest,  or  license, 
essential  to  give  it  validity.     Nor  has  it  been  thought  neces- 
sary to  impeach  or  call  in  question  the  motives  of  the  plain- 
tiif  in  error.    He  has  himself  stated  that  he  has  been  driven 
to  this  defence,  by  ill  usage  on  the  part  of  some  of  (be  offi- 
cers cf  gevM*nment.     With  this  the  Court  has  nothing  to  do. 
Whatever  be  his  motives,  w  whatever  may  have  forced  him 
to  a  defence,  for  which  he  has  thought  it  necessary  to  offer 
an  apdegy,  it  was  the  duty  of  the  Court  to  ascertain  what 
the  law  was,  apart  from  considerations  of  this  kind ;  and  if 
it  had  been  satisfied  that  it  was  as  it  has  been  laid  down  by 
his  counsel,  a  different  opinion  would  of  course  have  been 
delivered. 

But  it  is  time  to  proceed  to  the  next  exception. 

The  plaintiff  in  error  offered  to  give  in  evidence  as  a  set- 
off, that  the  United  States  were  indebted  to  him  as  follows : 
That  he  was  on  the  31st  day  of  August,  1814,  the^ holder  of 
one  million  of  dollars  of  their  stock,  created  and  issued  under 
the  loan  of  five  millions  of  dollars  contracted  for  by  him  with 
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the  Secretary  >f  the  Treasury,  on  the  2d  day  of  May^  in  the 
same  year,  being  part  of  the  twenty-five  millions  of  dollars^ 
which  the  President  of  the  United  States  was  authorized  to 
lK>rrow2by2an*^act  of  Congress  passed  the  24th  day  of  March, 
1814;  and««that;as  holder  thereof  on  the  said  31st  day  of  Au- 
gust, he  was  entitled  to  receive,  and  ought  to  have  received 
from  the  United  States,  one  hundred  thousand  dollars  in  the 
like^stock  ^of  the  United  States  for  the  additional  or  supple- 
mentary stocks  due  to  him  as  such  holder,  pursuant  to  the 
aforesaid   contracts   made  with   him;    and  that  the  United 
States  have  neglected  and  refused  to  issue  and  to  deliver  the 
said  stock  to  him ;  but  did  on   the  SOth  November,  1814, 
issue  and  deliver  the  same  to  other  persons  unknown  to  him, 
who  were  alleged  to  be  the  holders  of  the  stock  on  that  day — 
whereby  he  had  sustained  damages  to  the  amount  of  one  hun- 
dred thousand  dollars,  which  he  claims  to  set  off  as  damages 
for  a  breach  of  the  said  contract,  or  as  so  much  money  had  and 
received  by  the  United  States  to  his  use,  or  as  so  much  ma-^ 
ney  lent  by  him  to  them. 

This  evidence  was  overruled  by  the  District  Judge,  whose 
opinion  on  that  point  was  also  excepted  to. 

It.  has  been  made  a  question  whether  the  PlaintiflPs 
right  to  the  set-off  here  offered,  is  to  be  tested  by  the  act 
of  the  legislature  of  the  State  of  New- York  on  tliis  sub- 
ject, or  by  the  law  of  Congress  providing  for  ^Hhe  more  effec- 
tual settlement  of  accounts  between  the  United  States  and 
receivers  of  public  money.'^  If  the  act  of  this  state  be  our 
guide,  it  is  insisted  that  the  one  which  passed  in  1813,  is  suf- 
ficiently comprehensive  to  include  every  species  of  set-ofi^ 
arising  out  of  any  contract  or  demand  which  the  defendant 
may  have  on  the  plaintiff,  however  contingent,  or  unliquidaii- 
ed,  or  difficult  of  adjustment  such  demand  may  be. 

Whether  this  act  be  liable,  in  consequence  of  a  little  alter- 
ation in  its  phraseology,  to  this  mischievous  conatructioi^ 
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which  18  at  war  with  all  the  decisions  which  have  been  made 
on  the  English  act,  which  authorizes  a  set-off,  and  on  a  for- 
merlaw  of  this  state;  this  Court  does  not  think  it  necessary, 
at  presenty  to  decide;  nor  whether  the  United  States,  al- 
though not  named  therein,  are  bound  by  it ;  because  it  is  of 
opinion  that  the  act  of  Congress  applies  to  the  case  before  it, 
tltbaagh  the  title  of  this  act  would  seem  to  restrain  it  to  suits 
against  receivers  of  public  monies,  and  the  three  first  sections 
apply  to  them  exclusively.  But  that  class  of  debtors  being 
provided  for  and  disposed  of  in  those  sections,  the  fourth  is 
aufioently  extensive  to  embrace  every  suit  between  the 
United  States  and  individuals — no  matter  what  may  be  the 
cause  of  action,  or  whether  he  were  a  receiver  of  public 
monej  or  not.  The  fifth  section  also  comprehends  every 
person  indebted  to  the  United  States,  and  the  sixth  provides 
that  writs  of  execution  upon  any  judgment  in  favour  of  the 
United  States  may  run  into  any  other  state,  as  well  as  into  the 
one  in  which  the  judgment  was  obtained.  The  whole  act 
therefore  cannot  well  be  restrained  to  suits  against  public  offi- 
cers; and  as  the  language  of  the  fourth  section  is  broad 
enoo^  to  embrace  suits  against  any  individual ;  and  as  it  is 
as  reasonable  that  persons  in  the  situation  of  the  plaintiff  in 
error  should  present  their  claim  to  the  accounting  officers  of 
the  Treasury,  as  those  who  are  described  in  the  three  first  sec 
tions,  I  see  no  reason  for  excepting  him  from  its  opera- 
tion. 

There  is  nothing  unreasonable  in  the  requisitions  of  this 
act.     The  accounting  officers  of  the  Treasury  are  indifferent 
between  the  United  States  and  the  party  claimant,  and  if  dis- 
satisfied with  their  decisions,  he  can  then  submit  his  case  to  a 
Court  of  law. 

The  District  Court  therefore  committed  no  error  in  over- 
ruling this  evidence ;  and  if  so,  it  was  also  right  in  not  per- 
mitting the  plaintiff  in  error,  for  the  purpose  of  getting  rid  of 
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measure  of  damages  introdaced  by  the  Court  of  Errors,  the 
esception  now  under  consideration  was  well  taken.  This  in- 
Tolves  the  question,  how  the  rate  of  exchange  in  the  present 
case  was  to  be  ascertained  ?  .Was  it  to  be  by  the  standard 
of  the  bank  paper  then  current  in  this  city  ;  or  by  that  of 
specie?  This  being  an  action  in  which  the  United  States 
have  a  right  to  recover  gold  amd  silver,  and  to  receive  no- 
thing else  in  payment,  unless  it  be  as  has  been  suggested^ 
treasury  notes,  it  would  seem  almost  necessarily  to  follow^ 
that  in  settling  so  important  a  question  as  that  of  the  rate  of 
exchange,  no  other  medium  but  that  af  the  precious  metalfr 
could  be  resorted  to,  without  the  most  serious  injustice  to  the 
plaintiff  in  error.  To  t^ay  because  bills  are  selling  for  depre- 
ciated paper  not  recognised  as.  a  legal  currency  at  one  hun- 
dred per  cent,  advance,  that  twice  the  amount  of  the  biJI 
shall  be  recovered  to  enable  the  plaintiff  in  such  an  action  ta 
buy  another  bill  of  the  same  amount  with  the  first,  and  then 
to  compel  the  defendant  to  pay  that  sum  in  specie,  which 
will  buy  a  bill  of  more  than  double  the  amount  of  the  one 
protested,  is  a  course  of  proceeding  not  entitled  to  much  fa- 
vour. 

The  past  moderation  and  forbearance  of  government  to* 
wards  its  debtors,  have  been  referred  to  as  furnishing  evi* 
deuce  that  the  plaintiff  in  error  will  not  be  required  to  pay 
any  thing  but  bank  paper,  or  treasury  notes.  What  the  go- 
vernment may  do,  can  be  no  rule  of  decision.  The  Court 
can  only  know  what  they  have  a  right  to  do^  and  decide  ac- 
cordingly. 

As  to  the  right  of  paying  in  treasury  notes,  thejCourt  can- 
not know  that  this  will  be  any  relief  to  the  party — ^their 
value  being  altogether  fluctuating  and  contingent.  As  aa 
articTe  of  commerce,  they  may  be  worth  more  or  less  than 
specie,  when  the  plaintiff  in  error  is  called  on  for  payment. 
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Nor  can  this  Court  take  notice  of  bank  paper  being  in  fact 
<:uiTent  by  common  consent,  and  answering  all  the  purposes 
of  life.     It  can  only  take  notice  of  the  law,  which  compelled 
no  man  to  take  it  for  a  debt,  and  it  can  notice  another  faet, 
not  only  because  of  its  notoriety,  but  because  of  its  appearing  on 
the  record,  that  at  the  time  we  are  speaking  of,  this  paper  had 
undei^oea  very  great  depreciation;  owing  no  doubt,  in  part, 
to  a  refusal  of  the  banks  to  pay  specie  for  their  bills.     But 
it  is  supposed  that  the  difference  between  bank  paper  and 
specie  was  occasioned  by  an  appreciation  of  the  latter,  and 
not  by  a  depreciation  of  the  former.     It  is  needless  to  pursue 
this  inquiry,  because  it  is  enough  for  the  purpose  of  the  plain- 
tiff in  error  that  a  difference  in  fact  existed,  and  that  bills  of 
exchange  could  be  bought  on  better  terms  for  gold  and  silver 
than  for  paper.    This  being  the  case,  and  specie  being  the 
only  known  legal  tender  for  a,  debt,  it  is  the  opinion  of  this 
<)oart  that  the  District  Court  erred  in.  rejecting  the  testimony 
which  was  offered  to  show  that  bills  on  London  could  be 
bought  at  the  times  referred  to  at  fifteen  per  cent,  discount  in 
specie.     This  testimony  should  have  been  received,  and  been 
the  basis  of  the  assessment  of  damages,  and  not  the  par  of 
exchange,  merely  because  bills  were  bought  at  that  value  if 
paid  for  in  a  depreciated  and  dishonoured  currency  :  for  this 
error  the  judgment  of  the  District  Court  is  reversed,  9nd  A 
venxrt  facias  iie  novo  9iW9irded. 

T.  A.  Emmet,  J.  0.  Hoffmait,  and  J.  Wells  for  the 
plaintiff. 

R.  TiLLOTsoN^  D.  A.  and  C,  Balpwiit  for  the  defendants. 
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Tk£  Ship  Mary* 

No  rule  has  ever  been  adopted  by  the  maritime  law,  either  of  Engfaad  or  thi» 
country,  prescribing  the  time  within  which  mariners  ^ould  proceed  to 
enforce  their  lien  for  wages.    Necessity  of  some  rule. 

The  lien  of  mariners  has  no  aoalogy  to  common  law  liens,  as  regards  (he  pos* 
session  of  the  sul^j'Hit. 

A  forbearance  by  seamen  to  Kbel  a  vessel  aft  a  port  where  tiiey  are  disdm^gedU 
before  the  end  of  the  voyage,  does  not  amount  to  a  wsiver  of  their  1I«d,  «• 
against  a  subsequent  bona  Jvdt  purchaser.  Diffesence  between  a  hotfawfy 
lien  and  a  lien  for  wages  as  respects  delay  in  enforcing  it. 

A  vessel  sailed  with  a  cargo  on  a  voyage  from  New- York  to  New-Orteent  teoA 
back.  She  remained  at  New-Orleans  more  than  a  year  after  her  arrival^ 
waiting  for  freight.  Not  obtaining  any,  the  master  discharged  the  seamen, 
whom  he  persuaded  to  return  with  him  in  another  vessel  to  New-York,  to 
get  their  wages.  Afterwards,  while  the  vessel  was  at  New-Orleans,  she  ^rsc 
Bold,  and  went  a  yoyage  to  Liverpool,  and  thence  to  New- York.  HeMev^ 
that  the  seamen  could  libel  her  on  her  arrival  at  New-Yoik,  and  that  thejr 
were  entitled  to  their  full  wages  to  the  time  of  their  return  to  that  city. 

This  was  an  appeal  from  a  decree  of  the  District  Court  for 
t^e  Southern  District  of  New-York^  sustaining  a  libel  for 
men's  wages. 
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The  respondents  shipped  on  board  the  Mary,  as  mariners, 
in  June,  1818,  on  a  voyage  from  New- York  to  New-Orleans 
and  back  to  New-York,  or  such  other  port  as  the  ship  might 
take  frei^t  for.  Freight  was  earaed  to  New-Orleans,  but  the 
ship  remained  at  that  port,  after  her  arrival,  until  August, 
1S19,  without  obtaining  freight  for  any  other  port,  when  the 
master,  in  pursuance  of  what  he  deemed  his  duty,  discharged 
tbe  seamen  and  left  the  ship  himselfl  In  October  following, 
the  present  clainuint  purchased  the  ship,  and  sent  her  the  nest 
March  on  a  voyage  to  Liveipool,  and  thence  to  New- York,  at 
which  latter  place  she  arrived  in  July,  1820,  and  was  soon  after 
libelled  by  the  respondents.  The  respondents  were  dissuaded 
from  libeOing  the  ship  at  New-Orleans,  by  the  master,  who  in- 
formed them,  that  if  they  would  come  on  with  him  to  New- 
York,  he  would  see  them  paid.  The  District  Court  allowed , 
full  wages  until  the  return  of  tbe  seamen  to  New- York. 

W.  Slossok  and  J.  Bttlxlet  for  the  appellant,  contended. 

That,  aa  tbe  vessel  did  not  earn  freight  after  her  arrival  in 
Kew-Orleans,  the  seamen  were  not  entitled  to  full  wages ; 
ireight  being  the  mother  of  wages.* 

And  that,  not  having  libelled  the  vessel  in  New-Orleans, 
where  they  might  have  done  it,  but  having  elected  to  return 
to  New-York  and  look  to  the  owners  or  master,  they  had 
either  waived  their  remedy  against  the  ship,  or  been  guilty  of 
sach  laehtSj  that  they  could  not  proceed  against  her,  in  the 
hands  oi^honafide  purchaser.^ 

m  3  Jobs.  Bap.  154.  618.  9  Id.  360.  U  Id.  279.  Abbott  on  Sbipi^qg,  480. 
484.  4S9. 

b  Code  4q  i^dmineree,  art.  191.  196.  Abbott  oo  Shippinr»  466.  470.  o.  1  £«tt 
Hep.  4.  7  Id.  6.  Doug.  Rep.  101.  2  Emerigon,  230.  1  Valtn,  862.  4Craoch 
Hep.  888.  4  Rob.  Rep.  246. 
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H.  Wheaton  and  E.  Paine  for  the  respondents,  replied^ 

That,  where  men  are  discharged  by  the  master,  without 
their  own  fault  or  consent,  the  maxim  that  freight  is  the  mo- 
ther of  wages,  cannot  apply. ^ 

That  mariners  are  not  barred  of  their  remedy  against  the 
ship,  though  in  the  hands  of  a  bona  fide  purchaser,  by  anj* 
lapse  of  time ;  the  statute  of  limitations  of  the  state  not  apply- 
ing, iand  the  United  States  having  no  statute  on  the  subject  i 
and  that,  at  any  rate,  there  was  no  evidence,  in  the  present 
case,  of  that  gross  neglect  which  might  occasion  a  forfeiture 
of  their  remedy,* 

LIVINGSTON,  J.  This  is  an  appeal  from  a  sentence  of 
the  District  Court,  sustaining  a  libel  for  wages  on  behalf  of  the 
respondents,  Wilson  and  Joseph. 

That  freight  was  earned  on  the  voyage  from  New-York  to 
New-Orleans,  and  that  wages  of  course  became  due,  admits  of 
no  doubt.  It  is  equally  clear,  that  the  voyage,  as  it  regarded 
the  crew  which  shipped  in  New-York,  was  ended  at  Nevr- 
Orleans  by  the  act  of  the  master,  and  the  present  libellaats 
were  discharged  by  him,  with  a  promise  that  he  would  see 
their  wages  paid  in  New- York.  They  accordingly  left  tbe 
Mary  on  the  5th  of  August,  1819,  and  claim  wages  from  tlie 
4th  of  June,  1818,  when  they  shipped  on  board  of  her,  at  the 
port  of  New- York,  on  a  voyage  thence  to  New-Orleans  and 
hack  to  New- York,  or  such  other  port  as  the  said  ship  might 
take  freight  for. 

c  1  Pet.  Ad.  Dec.  216.  3  John.  618.  1  Holt  on  Ship.  449.  2  Ld.  Raym.  Bep. 
1044.  3  Bos.  and  Pul.  Rep.  406,  Roccus  De  Nav.  No.  43.  Potbier  Des  Matelotay 
179.198.  2Rob.Ad.  Rep.  261.  3  Id.  ^.  6  Id.  224.  Abbott  on  Ship.  491  o.  9 
OaUiion*«Rep.'l76. 

d  Madonna  D'Idra,  Dod.  Rep.  40.  2  GalUion's  Rep.  481.  360.  1  Peter's  Ad. 
BeCi  186.  Code  du  Conmerce,  art.  196.  1  Holt  on  Ship.  443. 
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The  right  of  the  libellants  to  wages  thus  far  being  either 
admitted  or  not  mach  contested  by  the  claimanti  it  is  insist* 
ed  that,  by  not  libelling  the  ship  at  New-Orleans,  they  have 
lost  all  remedy  against  her,  and  can  resort  only  to  the  former 
o\¥Der  or  master,  inasmuch  as  she  has  since  passed  into  the 
hands  of  a  donaJldepurchzseTt  without  notice  of  any  lien  on 
her  for  the  wages  now  demanded. 

IfsL  claim  of  this  kind  be  not  seasonably  prosecuted,  and  the 
vessel  become  the  property  of  another  for  a  fair  consideration 
and  without  notice,  it  seems  reasonable  that  those  who  have 
been  negligent  should  suffer,  and  not  an  innocent  purchaser.  « 
Some  rule  of  this  kind  appears  the  more  necessary  in  a  case 
where  it  is  so  difficult,  if  not  impossible,  to  ascertain  either  the 
existence  or  the  extent  of  demands  of  this  nature.  But  how- 
eyer  reasonable  such  a  rule  may  appear,  none  has  yet  been 
adopted,  either  in  England  or  this  country,  which  requires  a 
fteaman  to  assert  his  lien  in  any  given  time,  or  which  will  jus- 
tify this  Court  in  saying  that  if  he  does  not  proceed  by  libel 
the  very  first  opportunity  which  is  afforded  him,  (which  is  the 
ease  here,)  he  shall  forfeit  all  right  of  obtaining  satisfaction  in 
that  way,  unless  the  vessd  shall  still  belong  to  the  same  person. 

Few  claims  are  more  highly  favoured  and  protected  by  I4w, 
than  those  for  seamen's  wages.  They  are  hardly  earned,  and 
Uable  to  many  contingencies,  by  which  they  may  be  entirely 
lost,  without  any  fault  on  their  part  When  they  become  due, 
the  vesKl,  owners,  and  master  are  generally  all  responsible 
until  saUsOaction  be  obtained.  The  liability  of  a  vessel  for 
wages  may  be  considered  as  the  law  of  every  commercial  na- 
tion. They  take  precedence  of  bottomry  bonds,  and  in  the 
language  of  Sir  William  Scott,  they  are  ^^  sacred  liens,  and  as 
long  as  a  pJank  remains,  the  sailor  is  entitled  as  against  all 
other  persons  to  the  proceeds  as  a  security  for  his  wages.'' 
These  unqualified  and  strong  terms  would  hardly  have  been 
employed,  unless  it  had  been  intended  to  postpone,  not  only 
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a  claim  under  a  bottomry  bond^^whick  was  then  before  the 
Court,  but  also  that  of  a  bona  fide  purchaaer,  to  a  demand  for 
seamen's  wages. 

It  is  true  that  by  the  laws  of  France  this  privilege   oS 
prosecuting  against   the   vessel  is  extinguished,  if  aftti^   a 
voluntary  sale,  she  shall  have  made  a  voyage  in  the  name^ 
and  at  the  risk  of  the  new  purchaser,  and  without  objec- 
tion on  the  part  of  the  privileged  creditor  of  the  vendor.   Hie 
16th  article  of  the  celebrated  Marine  Ordinance  of  Louis  die 
I4th,  confines  this  preference  to  the  wages  of  the  sailors  em- 
•ployed  on  the  last  voyage ;  which  provision,  with  the  qualifi- 
cation just  mentioned,  is  also  found  in  the  [Hresent  commoitiiBl 
code  of  France.     Whatever  wisdom  or  justice  there  may  be 
in  thus  limiting  the  continuance  of  this  lien,  it  amounts  only 
to  a  municipal  regulation,  and  would  rather  seem  to  imply  that 
antecedently,  the  law  even  of  France  was  otherwise,  and  had 
been  changed  on  account  of  the  inconveniences  to  which  pur- 
chasers of  this  species  of  property  had  been  exposed.     The 
same  rule  has  not  yet  been  adopted  in  this  country. 

A  lien  for  wages  was  likened,  on  the  argument^  to  that  of  a 
factor  on  merchandise  in  his  hands,  and  it  was  supposed,  thaf 
as  the  latter  lost  his  lien  by  parting  with  the  property,  bo  a 
sailor,  by  giving  up  possession  of  the  vessel,  lost  his  ri^t  of 
proceeding  against  her  for  wages.  There  is  no  resemblance 
between  those  cases.  A  seaman  as  such  has  no  possession  of 
a  vessel,  and  his  claim  for  wages  is  perhaps  incorrectly  termed 
a  lien.  It  is  rather  a  right  to  proceed  against'  the  vessel,  and 
to  be  paid  out  of  her  proceeds  in  preference  to  all  other  cre^ 
ditors.  His  very  application  to  a  Court  of  Admiralty  is  on 
the  ground  that  the  possession  of  the  ship  is  not  in  him,-  and 
has  for  its  objecrt  its  arrest  and  detention  by  proper  process^ 
until  his  right  can  be 'adjudged. 

It  was  also  insisted  by  the  appellant,  that  there  had  been  a 
voluntary  and  express  abandonment  on  the  part  of  the  libel- 
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lautfl  Qf  tbeir  right  to  have  recourse  against  the  vessel.  Evea 
if  abaodoninent  by  parol  could  have  availed,  there  is  no  evi- 
dence of  siitdi  abandonment  The  only  testimony  on  ^s 
poiat  is,  that  the  master  brought  the  libellants  with  himself 
to  New-York  with  a  view  to  prevent  them  from  libelling  the 
sifip  at  New-Orleans,  which  they  threatened  to  do  ;  and  that 
upon  their  Bsking  the  master  when  they  should  get  their  wa- 
ge$p  he  told  them  to  come  with  him  to  New-York  and  he 
woald  pay  them.  This  amounts  to  nothing  more  than  a  for* 
bearance  on  tlie  part  of  the  libell^mts  not  to  libel  at  that  time, 
in  expectation  of  being  paid  in  New- York,  but  not  to  a  waiver 
of  any  remedy  Uiey  might  )iave  if  they  were  not  paid  on  their 
arrival  here. 

There  is  one  circumstance  which  has  not  been  adverted  to, 
but  appears  to  me  of  some  importance.  The  libellants  wer^ 
discharged,  and  the  voyage  for  which  they  shipped  was  ended 
as  to  them  at  New-Orleans,  on  the  5th  of  August,  1819.  Th^ 
claimant  made  his  purchase  three  months  after,  the  Mary  still 
h^ng  ID  that  port,  from  which  she  did  not  depart  for  Liver- 
pool until  the  month  of  March  following.  Now  it  cannot 
well  be  denied  even  on  the  claimant's  own  principles,  that  at 
the  time  of  the  purchase,  and  for  five  months  after,  that  is^  as 
long  as  the  vessel  was  at  New-Orleans,  she  was  liable  to  be 
proceeded  against  in  the  District  Court  of  Louisiana  for  the 
very  wages  claimed  in  this  suit  If  then  the  purchasers  took 
her  when  this  lien,  (as  it  has  been  called,)  was  in  full  opera- 
tion, and  might  have  been  enforced,  not  only  on  the  day  of 
the  sale,  but  long  after,  it  is  not  perceived  why  it  should  be 
eactioguished,  as  it  regards  the  present  owner,  merely  from  the 
drcumstaoce  of  t6e  vessel's  having  since  made  a  voyage  to  Liv- 
erpool and  irom  thence  to  New- York.  If  she  had  b^ep  dis- 
posed of  at  Liverpool,  the  purchaser  then  might  have  had 
some  reason  to  complain ;  but  the  present  claimant  is  in  no 
worse  condition  than  if  the  Marv  had  been  libelled  at  New- 
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Orleans  after  his  purchase,  and  previous  to  her  departure  for 
Liyerpool. 

Because,  in  the  case  of  Blaine  against  the  ship  Charles  Carter,^ 
the  Supreme  Court  of  the  United  States  postponed  the  obligee 
hi  two  bottomry  bonds  to  other  creditors  of  the  obligor,  wha 
had  seized  the  vessel  in  execution  on  a  judgment  obtained 
more  than  a  year  after  the  date  of  the  bonds^  it  is  thought 
that  within  the  reason  of  that  decree  the  present  claim  for 
wages  ought  not  to  prevail  in  prejudice  of  the  intervening 
right  of  a  fair  purchaser.     But  in  that  case,  it  should  be  re- 
membered, that  between  the  date  of  the  first  bottomry  bond 
and  the  fih'ng  of  the  libel,  the  Charles  Carter  had  made  twa 
voyages  from  Europe  to  America,  and  one  from  America  ta 
England,  the  freight  of  which  had  been  received  by  the  libel* 
lant,  who  held  the  bottomry  bond.     In  the  case  before  us,  the 
delay  is  not  only  much  less,  but  there  is  not  that  danger  of 
fraud,  which  was  relied  on  in  the  argument  of  that  cause.     It 
was  said,  and  very  properly,  that  the  bonds  might  have  beea 
held  up  or  concealed,  for  the  purpose  of  giving  a  false  credit 
to  the  owner  of  the  vessel,  while  the  obligee  was  receiving 
the  whole  benefit  of  her  earnings.     Such  a  fraud  cannot  be 
practised  in  the  case  of  seamen,  nor  can  their  forbearance  te 
libel  ever  be  imputed  to  any  sinister  motive  whatever,  or  be 
attributed  to  aught  but  negligence,  inability,  or  ignorance  j 
and,  therefore,  there  seems  no  reason  for  considering  their 
case  as  at^all  affected  by  the  decision  which  has  been  just  men* 
tioned,  or  as  coming  at  all  within  the  reason  of  it. 

It  may  be  further  remarked,  that  the  Mary  was  libelled 
very  soon  after  her  first  return  to  New-York,  at  which  port 
the  libellant  had  shipped,  and  whieh  may  be  regarded  as  the 
termination  of  the  voyage  for  which  they  had  engaged,  them- 
selves; and  if  they  had  not  been  dischaiged,  but  had  remain- 
ed  on  board  until  her  return  to  this  city,  a  doubt  cannot  be 
entertained  that  the  ship  would  have  been  bound;  as  well  for 
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^beir  wages,  which  were  earned  on  the  Yoyage  to  New-Or- 
leans, as  for  those  which  would  have  accrued  afterwards,  not- 
'^^ithstanding  her  intermediate  alienation.  If  this  be  so,  it 
ivould  not  be  easy  to  assign  ^ny  good  reason  why,  as  they 
ivere  regularly  discharged  at  New-Orleans,  they  should  lose 
their  remedy  against  the  ship  merely  because  they  did  not 
arrest  her  in  transitUy  but  waited  patiently  for  her  arrival  at 
^ew-Fork. 

If  it  be  admitted  that  mariners  may  be  guilty  of  such  gross 
negligence  in  following  up  a  claim  of  this  nature,  as  to  forfeit 
their  remedy  against  a  vessel  in  the  hands  of  an  innocent  pur- 
chaser, it  would  be  imposing  on  them  a  very  unreasonable 
diligence  to  compel  them  in  all  cases,  under  the  penalty  of 
such  a  forfeiture  to  institute  a  proceeding  in  rem  the  moment 
their  wages  became  due,  or  at  any  rate  before  the  vessel  left 
ifae  ^rt  at  which  the  voyage,  as  it  respected  them,  was  ended. 
It  might  be  very  inconvenient  for  them  to  remain  in  a  foreign 
port  antil'the  termination  of  a  suit  in  the  admiralty;  or,  which 
would  often  be  the  case,  they  might  find  it  Yerj  difficult  in  a 
strange  place  to  procure  that  security  or  bail  which  is  requir- 
ed on  the  institution  of  proceedings  against  a  vessel-— or  they 
might  be  generous  or  liberal  enough  ratjher  to  forego  for  the 
moment  their  right  of  suit  in  this  way,  than  to  arrest  fo^a 
fimaU  sum  a  valuable  vessel  at  a  distance  from  home,  at  the 
hazard  of  breaking  up  the  remainder  of  her  voyage,  or  of  ex* 
posing  her  to  be  sold  at  a  great  sacrifice. 

My  o^nnion,  upon  the  whole  therefore,  is,  tiiat  the  forbear- 

ance,  or  delay  complained  of  in  this  case,  furnishes  no  pre- 

jtence  tor  dismissing  the  present  libel,  or  for  deciding  that  the 

ehange  of  title  which  took  place  at  New-Orleans,  is  a  bar  to 

the  libellants  of  the  vessel  for  the  wages  claimed  in  this  suit. 

The  sentence  of  the  District  Court  is^  therefore^  affirmed^ 
anth  costs. 
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Under  the  6(b  section  of  the  act  ortbe  3d  of  March,  1797,  an  assignment,  to 
title  the  United  States  to  their  priority,  must  be  an  assignment  of  ttH  tbe 
debtor's  property ;  but  it  need  not  be  for  tbe  benefit  of  all  bis  creditors. 

An  assignment  made  by  a  debtor  of  the  United  States,  when  bis  property  was 
about  being  levied  upon,  under  judgments  obtained  against  him  by  one  of  IiIjs 
creditors,  in  trust,  first  for  the  debt  of  such  creditor,  and  then  for  the  debt  of 
the  United  States*  was  held  to  be  a  roluntary  assignment,  and  'fitaduleiit 
and  void  against  the  United  States,  notwithstanding  the  creditor  gave  up  him 
intention  of  levying,  in  consideration  of  such  assignment,  and  that  the  pro- 
perty might  be  sold  under  it  to  the  beat  advantage,  for  the  benefit  of  th^  sore- 
ties  to  tbe  United  States. 

And  on  a  bill  filed  by  the  United  states,  to  obtain  their  priority  in  sncb  a  CRtfe, 
against  tbe  creditor  and 'sureties,  who  were  joint  assignees  of  the  debtor's 
Estate,  the  Court  refused  to  suspend  its  decree  in  favour  of  the  United  States, 
against  the  assigned  property,  until  they  should  have  proceeded  to  c^eciution 
on  their  jadgment  against  the  sureties,  or  to  make  any  deaee  in  fsTOor  of 
the  creditor  against  the  sureties,  notwithstanding  the  assignment  hsUi  been 
received  by  the  creditor  for  their  benefit,  and  at  their  request,  and  they,  1^ 
becoming  parties  to  it,  had  covenanted  for  the  execution  of  its  trusts. 

Whether  such  relief  would  have  been  afforded  the  creditor  if  tbe  sureties  had 
been  properly  before  the  Court  for  tbat  purpose  ?  Qocre. 

This  was  a  bill  in  equity,  filed  on  behalf  of  the  United 
States,  under  their  priority  acts,  praying  that  oertttin  ipraper-- 
iy  assigned  by  their  debtor  against  whom  they  had  obtained 
judgment,  to  two  of  the  other  defendants,  might  be  subjected 
to  the  execution  of  the  complainants,  or  that  tfie  assignees 
might  pay  over  to  them  the  proceeds  of  such  property. 

The  bill  stated,  that  on  tbe  1st  of  January  and  lOlh  dTAprily 
1815,  and  the  12  th  of  January,  1816,  Noel  Blanche,  to  secure 
duties  on  distilled  spirits,  executed  to  the  United  States,  his 
three  several  bonds  for  the  penal  sums  of  15,000  dollars,  4505 
dollars  and  sixty  cents,  and  4194  dollars  and  seventy  two  cents, 
with  William  Coulter  and  the  defendant,  Jeremiah  Vanderbi]t> 
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his  sureties,  on  which  bonds  judgments  were  recovered  in 
lS19y  at  the  May  term  of  the  District  Court  of  the  Southern 
District  of  New*York,  on  which  execution  had  been  issued^ 
andBlancheand  Vanderbilt  been  taken — ^That  these  judgments 
were  still  unsatisfied. 

That  Coo/ter  died  before  the  recovery  of  said  judgments^ 
leaving  the  defendants,  Casparus  Prior  and  Josiah  Hornblower, 
bis  executors. 

The  bill  further  stated,  that  Blanche,  being  insolv.6nt,  with- 
in the  meaning  of  the  act  of  Congress  entitled  <^  an  act  to  pro- 
Tide  more  efiEectually  for  the  settlement  of  accounts  between 
the  United  States  and  the  receivers  of  public  monies,^'  passed 
March  3d,  1797,  and  the  act  entitled  <'an  act  to  regulate  the 
collection  of  duties  on  imports  and  tonnage,"  passed  the  2d 
of  March,  1799,  made  an  assignment  of  all  his  property  to  the 
defendants,  Vanderbilt,  Coulter,  and  John  Mott,  but  that 
the  United  States  are,  notwithstanding,  entitled  to  a  priority 
of  payment  under  the  said  acts. 

Th^t  the  defendants,  Mott  and  his  copartner  Richard  S. 
Williams,  and  the  defendants,  Vanderbilt  and  Coulter,  or 
tome  of  them,  had  received  sufficient  property,  under  the  said 
lasignment,  to  satisfy  the  judgments  of  the  United  States, 
bat  refused  so  to  apply  it.  That  they  had,  on  the  contrary, 
applied  it  to  the  payment  of  debts  due  from  Blanche  to  the 
said  Mott  and  Williams.  The  bill  also  stated,  that  they  had 
sold  a  part  of  the  property  to  the  defendants,  Uriah  R.  Scrib- 
ner  and  John  Hitchcock,  and  prayed  that  they  might  be  en- 
joined from  paying,  &c. 

It  was  also  stated,  that  Blanche  and  Vanderbilt  had  pre- 
sented their  petitions  to  the  President  and  Secretary  of  State> 
and  that  their  bodies  had  been  discharged  from  execution. 

All  the  facts  stated  in  the  bill  were  either  admitted  or  proved. 
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Matt  and  Williams  in  their  answers  stated,  that  Blanche  being 
indebted  to  them  in  the  sum  of  5,424  dollars,  on  tlie  3d  of 
April,  1816,  confessed  judgments  for  that  amount  in  New- 
York  and  New-Jersey,  which  judgments  were  still  unsat- 
isfied. 

They  also  stated  that  the  assignment  from  Blanche,  men- 
4:ioned  in  the  bill,  was  made  in  order  to  prevent  their  taking 
out  execution  upon  the  said  judgments,  against  the  properly 
t)f  Blanche,  and  thus  forcing  a  sale  of  it  at  a  great  sacrifice  ; 
and  that  had  they  not  expected  to  be  made  perfectly  secure 
by  the  assignment,  they  should  have  proceeded,  as  they  were 
prepared  to  do,  to  levy  upon  his  property.      They  stated  that 
this  was  the  understanding  of  all  the  parties  to  the  assign- 
ment, and  the  motive  for  making  it.     That  it  was  expected 
at  the  time  of  its  execution,  that  the  property  assigned  would 
more  than  pay  their  debt,  which  was  preferred,  and  would 
pay  a  portion  of  the  debt  due  the  United  States,  which  was 
next  provided  for ;  but  that  it  was*  understood  and  agreed^ 
that  whatever  might  remain  due  to  the  United  States,  should 
be  paid  by  Coulter  and  Vanderbilt,  the  sureties.    And  they  in- 
sisted, that  as  this  was  the  understanding  of  the  sureties  when 
they  became  parties  to  the  assignment,  the  United  States 
ought,  in  the  first  place,  to  exhaust  their  remedies  against 
them,  before  they  resorted  to  the  assigned  funds  in  the  hands 
of  Mott  and  Williams,  who  had  been  induced  to  relinquish  their 
executions  at  the  request  and  for  the  benefit  of  the  sureties. 

They  further  stated,  that  Coulter's  estate  in  the  hands  of  his 
executors,  the  defendants.  Prior  and  Hornblower,  was  more 
than  sufficient  to  pay  the  United  States ;  and  that  the  United 
States  had  obtained  judgment  against  them,  but  that  execution 
had  been  stayed  at  the  request  of  the  executors,  and  without 
their  consent.  That  the  bill  of  the  United  States^in  this  suit 
bad  been  filed  at  the  request  and  for  the  benefit  of  the  sureties. 

Annexed  to  their  answer  was  an  account  of  the  proceeds  of 
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the  property  received  by  them  under  the  assignment,  with 
their  disbursements,  by  which  it  appeared  that  they  had  not 
received  enough  to  pay  their  own  debt* 

The  assignment  inade  by  Blanche,  after  stating  his  indebt- 
edness to  Mottand  Williams,  and  that  Vanderbilt  and  Coulter 
had  become  bis  sureties  to  the  United  States,  and  that  he  wa& 
unabZe^o  satisfy  these  engagements,  proceeded,  in  considera- 
tion of  the  premises,  to  assign  to  Mott,  Coulter,  and  Vanderbilt, 
who  also  executed  it,  certain  real  estate  and  all  the  personal 
estate  of  the  assignor  in  trust,  first,  to  pay  the  debt  of  Mott  and 
"Williams ;  secondly,  the  debt  due  to  the  United  States,  so  that 
the  sureties  should  be  completely  indemnified  and  saved  harm** 
Jess ;  and  lastly,  the  residue  to  be  applied  to  pay  certain  other 
debts.  There  was  a  covenant,  on  the  part  of  the  assignees, 
fiuthfully  to  perform  and  execute  these  trusts,  according  to 
their  true  intent  and  meaning. 

It  appeared  by  the  testimony  of  the  defendant,  Vanderbilt, 
who  was  examined  as  a  witness,  that  at  the  time  the  assign^ 
ment  was  executed,  ifc  was  understood  by  the  parties  to  it, 
that  Mott  and  Williams  were  about  levying  on  Blanche's  pro- 
perty, and  that  the  assignment  was  agreed  upon  as  a  substi* 
tute  for  that  course,  in  order  that  Mott  and  Williams  might  be 
first  paid,  and  as  much  be  made  out  of  the  property  as  possi- 
bk  tor  the  benefit  of  the  sureties.     Mott  and  Williams  were 
satisfied  with  their  judgments,  and  considered  themselves  per- 
fectly secure,  and  the  assignment  was  proposed  by  Vanderbilt 
himself,  to  prevent  a  sacrifice  of  the  property,  and  agreed  to 
by  Mott  and  Williams,  entirely  for  the  benefit  of  the  sureties. 
It  was  believed  at  the  time  that  there  would  be  enough  to  pay « 
die  debt  of  the  United  States  as  well  as  the  debt  of  Mott  and 
Williams. 

The  record  of  the  judgments  of  the  United  States  against 
Coulter's  executors  were  produced  in  evidence,  by  which  it 
appeared  that  the  judgments  were  obtained  by  default. 
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Two  hundred  and  thirty  dollars  of  the  assigned  property 
had  been  received  by  Coulter,  and  Scribner  and  Hitchcock 
were  indebted  for  a  part  which  they  had  purchased  of  the  as- 
signees.    The  residue  was  received  by  Mott  and  Williams. 

A  cross  bill  had  been  filed  in  the  cause  by  Mott  and  Wiliiams, 
for  the  purpose  of  bringing  Coulter^s  executors  directly  before 
the  Court,  but  it  was  never  brought  to  a  hearing,  in  conse- 
quence of  the  suit's  being«:Comproihised  on  the  comii^  in  o( 
the  Master's  report  at  the  next  term. 

R.  TiLLOTSON,  D.  A.  for  the  complainants. 

J.  0.  Hoffman  and  H.  Wheatost  for  the  defendanis, 
Mott  and  Williams,  insisted— 

1.  That  the  assignjnent  here  was  not  a  voluntary  assign- 
ment within  the  meaning  of  the  act  of  1797.  It  was  made 
by  Blanche  under  such  circumstances  as  showed  that  it  was 
not  an  act  of  consent  on  his  part,  but  of  absolute  necessity. 

2«  That  the  nature  of  the  transaction  rebutted  every  pre- 
sumption of  fraud.  The  only  motive  of  the  parties  was  a  de- 
sire to  benefit  the  United  States  and  the  sureties  on  the  bond, 
instead  of  defrauding  them.  It  was  also  an  assignment  for  a 
new  and  valuable  consideration. 

3.  The  priority  of  the  United  States  does  not  attach  until 
the  insolvency  of  the  debtor  is  testified  by  some  overt  act«* 
In  this  case  the  first  act  which  wogld  be  so  considered,  was 
the  execution  of  the  assignment,  and  the  equity  of  Mott  and 
Williams  was  older  than  the  assignmcint 

4.  Coulter,  by  becoming  a  party  to  the  assignment,  was 
estopped  from  denying  its  validity.  Yet  this  suit  is  manifisstly 
by  the  procurement  of  his  executors,  to  reverse  the  order  of 
the  trusts  in  their  favour. 

5.  The  Court  are  bound  to  look  at  the  relative  equities  of 
the  defendants.     The  United  States  can  resort  to  the  pnqierty 
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of  Cwdfer  as  well  as  the  assigned  property.  But  Mott  and 
WiHiaiBS,  aithou^  as  against  Coulter  they  are  entitled  to 
bold  the  assigned  property,  yet  if  deprived  of  this,  they  are 
wiAoQt  any  remedy  against  his  estate.  It  is  precisely  analo- 
^08  to  the  ease  of  two  funds,  where  a  Court  of  Equity  will 
eompd  a  party  who  can  resort  to  either,  to  proceed  so  as  not  to 
m^ie  aootfier  ptfty  who  can  resort  to  one  only.^  And  this 
nle  applies  as  weU  to  the  crown  as  to  individuals.^ 

That  the  estate  of  Coulter  was  amply  sufficient  to  pay  the 
^ebt  due  to  the  United  States,  is  admitted  by  their  suffering 
lodgment  to  pass  against  them  by  default.  If  they  had  not 
soffieient  assets,  they  should  have  pleaded  the  fact. 

For  these  reasons  it  was  insisted,  that  the  Court  ought  not 
toju^e  a  deeree  agonal  Mott  and  Williams,  until  the  United 
Stales  sboiild  have  taken  out  execution  and  levied  on  the  es- 
tate «f  Couker ;  or  that  they  should  make  a  decree  in  favour 
of  the  Umted  States,  directly  agai&st  the  executors  of  Coulter ; 
tM*  that,  in  the  event  of  a  decree's  being  made  against  Mott  and 
WiUhunSy  ome  should  also  be  naade  in  their  favour  against  the 
of  Coulter. 


D.  B.  OckOEN,  C  Gkij'fkn,  and  B.  IJAiaHT  for  the  de- 

leodants,  Prior  and  Hornblower,  replied, — 

That  the  doctrine  of  election  between  two  funds  did  not 
9pfkj :  it  might,  had  both  funds  belonged  to  Blanche.  If  it 
did  apply,  however,  as  against  a  surety  the  Court  would  not 
tmm  the  United  States  round.  It  does  not  appear  that  there 
is  any  other  fund  than  the  assigned  property.     Non  constat 

timt  Coulter's  executors  have  any  of  their  testator's  property. 

At  may  nte,  there  is  no  evidence  that  the  fund  is  adequate. 

Besides^  Coulter's^  executors  are  not  befo^  tlie  Court  so  that 

i  J  Vera.  446.    10  Mod.  488.  Amb.  614.  8  Vcs.  388.  391.  9  Vcs.  209. 
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a  decree  of  the  kind  asked  for/  can  be  raade  against  thenr. 
They  are  brought  here  to  answer  only  for  the  property  assign- 
ed by  Blanche.  It  is  admitted,  that  Mott  and  Williams  have 
no  remedy  at  law  against  Coulter's  estate,  and  a  Court  of 
Equity  will  not  chsgrge  a  surety  any  further  than  he  is  charge- 
able at  law.  If  Coulter  were  answerable  here  for  the  effect  of 
his  covenant  in  the  assignment,  that  covenant  is  only  to  exe- 
cute the  trusts  and.not  to  indemnify  Mott  and  Williams*  Be- 
sides, it  is  evident  Coulter  became  a  party  to  the  assignment, 
tinder  a  mistake  as  to  the  facts.  He,  as  well  as  the  rest,  sup- 
posed that  the  property  would  be'sufficient  to  pay  all  Blanche's 
debts — or  the  other  parties  deluded  him  into  the  assignment 
by  sUch  a  representation.  If  the  dootrine  of  election  between 
two  funds  were  not  inapplicable  here,  a  case  cannot  be  pro- 
duced where  the  property  of  the  principal  debtor  has  been 
left,  and  that  of  a  surety  resorted  to.  But  the  assignment  is 
illegal  and  void  ;  and  if  for  one  purpose,  it  is  for  all,  and  no 
body  can  claim  under  it  It  is  a  fraud  upon  the  United 
States.  It  also  creates  a  preference,  which  equity  discounte- 
nances. Equality  among  creditors  is  equity.^  Equity  wHl 
not  decree  the  performance  of  an  unjust  agreement^  Nor  will 
it  indirectly  lend  its  aid  to  an  agreenvent  of  which  it  will  not 
decree  a  specific  performance.  If  Coulter  was  bound  hy  the 
assignment  to  indemnify  Mott  and  Williams,  they  can  sue  his 
executors  for  whatever  they  may  be  obliged  to  pay  the  United 
States. 

LIVINGSTON,  J.  Whether  the  United  SUtes  are  enti- 
tled to  the  priority,  which  it  is  the  object  of  their  bill  to  esta- 
blish, and  which  is  the  first  question  arising  out  of  the  plead- 
ings, is  one  of  no  difiiculty,  considering  the  decisions  which 
have  already  been  made  on  the  fifth  section  of  the  act,  to  pro- 
vide more  efiectually,  for  the  settlement  of  accounts  betweea 
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the  United  States  and  receivers  of  public  money,  passed  the 
3d  March,  1797. 

The. words  of  this  section,  as  far  as  they  bear  on  the  present 
case,  are,  that  ^^  where  any  revenue  officer,  or  other  person, 
hereafter  becoming  indebted  to  the  United  States,  by  bond  or 
otherwise,  shall  become  insolvent,  the  debt  dne  the  United 
States  shall  be  first  satisfied ;  and  the  priority  hereby  esta- 
blished shall  be  deemed  to  extend,  as  well  to  cases  in  which 
a  debtor^  not  having  sufficient  property  to  pay  all  his  debts, 
shall  make  a  voluntary  assignment  thereof,  as  to  cases  in  which 
an  act  of  legal  bankruptcy  shall  be  committed.'' 

The4ebt  of  Blanche  to  the  United  States  being  admitted, 
as  also  the  execution  by  him  of  the  deed,  bearing  date  the 
20th  of  May,  1816,  it  remains  only  to  examine  the  character 
of  this  instrament,  and  the  situation  of  the  grantor  at  the  time 
of  its  execution.  If  he  had  not  then  sufficient  property  to 
pay  all  his  debts,  and  if  it  were  a  voluntary  assignment  of  his 
property — which  has  been  decided  to  mean  all  the  debtor's 
property, — the  rigbt  of  preference  in  the  United  States  must 
necessarily  follow. 

It  was  argued  by  all  parties  as  if  it  were  necessary,  that 
the  assignment  should  appear  to  be  for  the  benefit  of  all  the  ere- 
ditors  of  the  insolvent.  This  would  be  necessary  if  these 
bonds  were  for  the  pa3rment  of  duties,  in  which  case  the  as- 
signment must  not  only  be  voluntary,  but  for  the  benefit  of 
creditors,  which  words  are  not  found  in  the  act  which  governs 
the  preseht  case — But  if  the  eounsel  are  right  and  the  Court 
be  mistaken  in  this  respect,  and  the  assignment,  to  give  rise 
to  the  priority  here  claimed,  ought  to  he  for  the  benefit  of 
creditors  or  of  all  the  creditors,  there  will  be  no  difficulty  in 
fixing  on  it  this  characteristic  also. 

That  the  f asignment,  although  for  a  valuably  consideration, 
was  voluntary  within  the  meaning  of  the  act  of  Congress, 
that  is,  made  freely  and  without  any  legal  compulsion^  is  «iot 
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denied.  There  is  some  controversy  whether  it  included  til 
the  property  of  the  debtor,  without  which,  under  the  deGi«> 
sion  in  the  case  of  the  United  States  against  Hoe  aod  others^ 
a  priority  would  not  attach,  unless  indeed  it  shotdd  appear, 
that  for  the  purpose  of  evading  the  provisions  of  ibe  law, 
a  trifling  part  of  the  estate  had  been  omitted. 

If  the  Court  had  nothing  for  its  guide  but  the  assignment 
itself,  it  would  not  be  a  very  forced  construction  of  the  in- 
strument, taken  altogether  to  regard  it  as  a  conveyance  of  all 
the  debtor's  property.  It  is  professedly  so  of  all  his  peraon* 
al  estate,  without  any  exception,  and  it  also  comprises^  as  ap« 
pears  by  the  recitals,  all  his  real  estate  in  New* Jersey  and 
New- York.  This  taken  in  connexion  with  the  object  of  the 
assignment,  would  leave  but  little  room  to  suppose  that  there 
might  be  lands  elsewhere  than  in  the  states  of  New- York  and 
New-Jersey,  which  were  not  included  in  this  deed* 

But  whatever  doubt  might  otherwise  rest  on  this  part  of  the 
case,  it  is  dispelled  by  the  following  testimony  {Hrodueed  by 
the  United  States,  who  have  very  properly  taken  on  tiiera- 
selves  the  burthen  of  proving  the  fact ;  the  deed  not  being  as 
explicit  as  it  might  have  been.  Besides  other  witaeasea  lirtio 
were  well  acquainted  with  the  situation  of  Blanche^  and  wbo 
establish  the  fact,  in  a  manner  which  ought  to  be  aitisfiiotoiy, 
the  debtor  himself  has  been  examined  as  a  witnes%— «nd  set* 
ties  beyond  controversy >  that  the  deed  did  cover  the  whole  of 
his  .property. 

It  is  objected  that  Blanche  is  interested  :  but  whatever  fisal- 
ing  he  may  have,  it  must  in  point  of  interest  be  unimportant 
to  him  whether  the  United  States  succeed  in  this  sui^  aad  if 
they  do,  whether  they  are  paid  out  of  the  estate  assigaed  to 
Mott,  Vanderbilt,  and  Coulter,  or  out  of  the  private  property 
of  the  latter.  If  the  United  States  fail  in  this  action,  he  con- 
tinues their  debtor — if  they  be  paid  out  of  the  assigned  pro- 
perty^ his  debt  to  Mott  and  Williams  will  bereviVedjafY?  fant4i; 
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^nd  if  the  piaintiffs  are  paid  out  of  the  assets  in  the  hands  of 
Cooker^s  executors^  be  will  become  a  debtor  to  the  amount  of 
stteb  payment  to  his  estate. 

it  16  equally  clear,  if  that  be  necessary  to  be  prored,  from 
the  testimony  of  BJanche,  and  the  terms  of  ^the  assignment, 
that  when  be  made  it,  he  had  not  sufficient  property  ta  pay 
«]]  bis  debts* 

* 

All  the  allegations  of  the  complainants  being  thus  adnut* 
ted  or  proved,  which  were  necessary  to  bring  their  case  with- 
in the  meaning  of  the  act  of  the  Sd  of  March,  1797 — nothing 
would  remain  but  for  the  Court  to  make  a  decree  ptirsuant  to 
the  prayer  of  thdir  bill.  But  it  is  supposed  by  the  counsel  of 
the  adouQistrator  of  John  Mott,  and  of  his  surviving  partner 
Williamsy  that,  instead  of  making  them  account  immediately 
ioK  the  trust  property  of  Blanche,  a  decree  should  be  made  in 
favour  of  the  United  States,  in  the  first  instance  against  the 
estate  of  Coulter,  and  leave  the  executors  of  his  will  to  their 
remedy  &r  reimbursement,  if  they  have  any,  against  Mott 
and  Williams;  or  that  if  a  decree  be  made  against  Mott  and 
WilUama  in  favour  of  the  co'knplainants,  one  shpuld  at  the  same 
time  pass  in  their  favour  and  for  tbeir  indemnity  against  the 
estate  of  Coulter. 

It  has  been  argued  that  the  United  States  should  have  their 
remedy  in  the  first  place  against  the  estate  of  Coulter,  because 
he  is  a  party  to  the  deed  of  assignment,  and  thereby  consent* 
ed  to  postpone  the  debt  for  which  he  was  surety,  to  that  of 
Mott  and  Williams. 

It  is  also  sM  in  fiivour  of  such  a  decree,  that  there  being 
two  fiiods,  oat  of  which  the  United  States  can  be  paid,  and 
biit<Hie  from  which  Mott  smd  Williams  can  have  satisfaction, 
they  have  a  right  to  compel  the  complainants  to  resort  in  the 
first  instance  to,  and  exhaust  the  one  on  which  they  can  have 
no  claim. 
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A  defendant  who  asks  of  a  Court  of  Chancery  not  to  toach 
the  only  fund  to  which  he  can  resort,  while  there  is  another 
one  out  of  which  the  complainant  can  obtain  satisfaction,  oug^fat 
to  show  not  only  that  he  has  a  clear  and  indisputable  title,  which 
will  be  respected  inequity,  to  the  fund  which  he  desires  may- 
be held  sacred  for  his  use,  but  that  there  are  in  reality  two 
funds,  9f  which  an  election  can  be  made  ;  and  that  by  such  elec- 
tion no  injustice  will  be  done  to  any  of  the  other  parties  be- 
fore the  Court. 

Thus  where  one  person  has  two  mortgages  on  diffisrent  es-^ 
tates,  and  another  has  a  mortgage  only  on  one  of  them,  no- 
thing is  snore  reasonable  than  to  force  him  who  holds  the  two 
mortgages  to  proceed  first  against  that  estate  on  which  the 
other  has  no  security — and  to  leave  the  other  untouched  in 
case  the  first  estate  be  sufficient  to  satisfy  him.  There,  were 
not  only  two  fimds,  but  they  wa*e  both  be£9re  the  Court,  and 
the  title  of  neither  party  was  liable  to  any  doubt,  nor  could 
the  mortgagor  have  any  objection  to  such  a  decree.  It  would, 
therefore,  have  been  most  manifestly  unjust  to  have  acted 
otherwise. 

The  first  answer  then  to  this  course  of  proceeding  on  the 
present  occasion,  is,  that  the  two  funds  here  spoken  of,  that  isy 
the  property  mentioned  in  the  deed  of  assignment  or  its  pio- 
ceeds,  and  the  estate  of  Coulter,  admitting  it  sufficient  to  pay 
the  debt,  are  not  both  before  Uie  Court,  60  as  to  justify  any 
decree  against  the  latter.  Although  it  may  be  collected  from 
the  proceedings  that  Coulter  was  a  co-debtor  with  Blanche  to 
the^United  States,  and  that  he  may  have  property  enough  to 
pay  the  debt,  nothing  would  be  more  unjust  or  improper  than 
to  make  a  decree  against  his  estate,  under  the  present  MIl^ 
which,  notwithstanding  its  general  prayer,  most  manifestly 
confines  any  relief  that  may  be  afibrded,  to  such  as  the  United 
States  may  be  entitled  to  out  of  the  estate  of  Blanche,  in  coa* 
sequence  of  the  execution  of  the  assignment  by  him  before-^ 
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UMsntioned.  Coulter's  representatives,  therefore,  have  not 
been  ealled  upon,  nor  have  they  had  an  (^portunity  of  con- 
testing the  right  o(  the  complainants  to  a  decree  against  his 
estate.  Nor  have  they  been  put  on  their  guard  by  any  inti- 
mation or  allegation  in  the  bill  to  dispute  the  grounds  on  which 
two  of  their  co-defendants  have  placed  the  propriety  of  such 
a  decree. 

If  the  United  States  had  sought  by  their  bill  a  decree  against 
the  estate  of  Coulter,  on  any  other  ground  than  as  one  of  the 
trustees  m  the  deed  of  assignment,  'a  demurrer  might  have 
been  interposed,  their  remedy  on  the  judgment  confessed  by 
the  executors,  being  clearly  a  remedy  at  law,  unless  for  the 
purpose  of  discovery,  they  had  thought  proper  to  bring  the 
executors  into  a  Court  of  Chancery.  It  is  not  enough  to  put 
the  executors  of  his  will  on  their  defence,  that  the  suggestion 
has  been  made  in  a  separate  answer  of  one  x>r  m'Ore  of  the  de- 
fendants. 

Thus  far  the  Court  has  proceeded  on  the  supposition,  that 
there  sure  two  funds  before  it,  out  of  which  satisfaction  may  be 
had.  But  fwn  constat  that  Coulter  has  left  any  estate  at  all; — 
nor,  if  he  has,  that  any  of  it  remains  in  the  hands  of  the  exe- 
cutors of  bis  will ;  nor,  that  they  are  able,  if  they  have  inad- 
vertently admitted  assets  by  their  plea  in  New-Jersey,  to  pay 
so  large  a  sum,  or  any  part  of  it.  It  is  believed  that  a  Court 
of  Chmeery  has  in  no  case  prevented  a  party,  who  had  a  clear 
and  undoubted  right,  from  proceeding  against  a  particular 
fund  to  which  another  might  also  claim  a  title,  although  a  sub- 
ordinate one,  without  presenting  to  it  another  eqiially  certain, 
if  not  as  productive.  In  the  present  case,  therefore,  it  would 
be  unjust  to  delay  the  United  States  by  a  decree  which  might 
prove  illusory,  against  an  estate  which  might  not  produce  a 
cent ;  when  they  ask  for  and  have  a  right  to  receive  payment 
out  of  a  fund  to  which  as  far  as  it  extends,  the  law  has  given 
them  a  title. 
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But  if  the  reasoning  of  the  Court  thus  far  be  incorrect,  there 
are  other  obstacles  in  the  way  of  such  a  decree  as  is  sought  fkir 
by  Mott  and  Williams.  If  Coulter  has  agreed,  by  being  a  co- 
trustee with  Mott  and  Vanderbilt  in  the  deed  of  assigomeBt, 
that  this  property  should  first  be  applied  to  the  payment  of  the 
debt  of  Mott  and  Williams ;  if  this  distribution  be  deranged  by 
operation  of  law,  and  the  decree, of  a  Court — it  does  not  iol* 
low  that  he  would  be  bound  to  find  other  property  to  satisfy 
Mott  and  Williams,  or  to  indemnify  them  for  what  they  might 
thus  lose.  Still  less  evident  is  it  that  the  United  Staies,  or 
this  Court,  are  under  an  obligation  to  pursue  any  course,  which 
should  have  for  its  object  the  securing  to  Mott  and  Williams 
indirectly  the  very  benefit  under  this  assignment  which  the 
law  has  taken  from  them--^nd  the  more  especially  as  Che  in- 
strument on  its  very  face,  avows  the  intention  of  creating  a 
preference  in  their  favour  to  the  prejudice  of  the  government, 
and  against  the  policy  and  provision  of  all  the  laws  which 
have  been  passed  on  this  subject.  Would  not  such  a  course 
of  decision  encourage  rather  than  discountenance  similar  at* 
tempts  ? 

But  there  is  another  objection  to  such  a  decree,  which  if  not 
condusiye  of  itself,  is  entirely  satbfactory  to  my  mind.  It  is 
admitted  by  all>that  the  debt  due  by  Coulter  is  only  as  the  surety 
of  Blanche.  Would  not  then  a  decree,  operating  in  tiie  first 
instance  on  the  estate  of  the  surety,  if  any  such  there  were, 
and  abstaining  from  the  fund  of  the  principal  debtor,  until 
the  former  were  exhausted,  be  pregnant  with  injo^tice,  and  at 
variance  with  the  whole  course  of  Chancery  proceeding? 

It  is  no  answer  to  this  difficulty  to  say,  that  the  surety  by 
his  own  act  has  justified  this  mode  of  proceeding.  Such  as* 
sent,  may  have  been  given  on  a  belief  that  the  property  as- 
signed would  pay  both  debts,  not  meaning,  however,  to  gua- 
ranty the  payment  of  Mott  and  Williams,  if  the  United  States 
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sbouU  think  fit,  notwithstanding  this  ammgementy  to  assert 
their  priority. 

At  any  rate,  before  such  conclusion  be  drawn,  if  it  ever  can 
be,  the  executors  of  Coulter's  will  should  have  an  opportuni- 
ty of  controverting  in  a  suit  with  Mott  and  Williams,  mat- 
ters which  tbej  have  not  been  called  upon  in  this  suit  to  take 
any  notice  of ;  and  which,  for  any  thing  that  yet  appears^ 
may  defeat  their  ri^t  to  any  relief  against  him.     But  as  it  is 
intended  to  leave  these  parties  to  litigate  either  here  or  else- 
where, as  they  may  be  advised,  it  is  not  intended  to  express 
an  opinion  on  any  claim  that  Mott  and  Williams  may  set  up 
against  the  estate  of  Coulter,  to  make  good  their  loss  by  this 
Buit,  or  on  any  defence  which  his  executors  may  interpose  to 
such  claim.     I  only  mean  to  say,  that  in  the  present  suit,  they 
are  entitled  to  no  relief  against  the  estate  of  Coulter ;  and 
this  being  my  view  of  the  subject,  I  shall  make  the  follow- 
ing decree* 

This  cause  came  on  to  be  heard  on  the  bill,  answers,  i*epli- 
cation,  and  depositions,  and  was  argued  by  the  District  Attor- 
ney for  the  United  States,  by  Hoffman  and  Wheaton  for  the 
defendants  Mott  and  Williams,  and  by  David  B.  Ogden,  Grif- 
fen,  and  Haight  for  the  defendants  Casparus  Prior  and  Josiah 
HoroMower,  executors  of  the  last  will  and  testament  of  Wil- 
liam CoaMer,  deceased.     Whereupon  this  Court  doth  order, 
adjudge,  and  decree,  that  the  monies  brought  into  Court  by 
the  defendants,  Uriah  R.  Scribner  and  John  Hitchcock,  be 
paid  to  the  complainants,  in  part  satisfaction  of  their  demand 
against  the  defendant,  Noel  Blanche.     And  it  is  further  or- 
I,  adjudged,  and  decreed,  that  it  be  referred  to  William 
to  ascertain  and  report  what  sum  will  remain  due  to 
the  complainants,  on  the  several  bonds  mentioned  in  their 
UU,  as  being  executed  by  the  defendant,  Noel  Blanche,  by 
the  »d  William  Coulter,  and  by  Jeremiah  Vanderbilt,  after 
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crediting  thereon^  the  sum  which  has  been  brought  into  Court 
as  aforesaid,  and  which  is,  by  this  decretal  order,  directed  to 
be  paid  to  the  complainants.  And  it  is  further  ordered,  adjudg- 
ed, and  decreed,  that  the  said  William  Ironside  do  also  ascer- 
tain and  report  what  property  was  conveyed  by  the  deed  of 
assignment  in  the  pleadings  mentioned,  bearing  date  the  20th 
day  of  May,  in  the  year  of  our  Lord  1816,  that  is  to  say: — 
all  the  particulars,  whethec  real  or  personal,  of  which  the  same 
consisted,  and  what  part  or  parts  thereof  have  been  sold  by 
the  trustees  therein  named,  or  by  either  of  them,  and  to 
whom,  and  for  what  prices,  and  what  sums  of  money  have 
been  received  by  the  said  trustees,  or  by  either  of  them,  un- 
der and  in  virtue  of  the  said  deed  of  assignment,  and  how  the 
same  have  been  applied,  and  what  part  of  the  estate,  reai  or 
personal,  granted  by  the  said  deed,  remains  unsold,  or  in  the 
hands  of  the  said  trustees,  or  either  of  them,  and  what  is  the 
value  thereof  And  also  that  the  said  William  Ironside  re- 
port, whether  there  were  any  and  what  encumbrances,  and  of 
what  kind  and  nature,  and  to  what  extent,  on  any  part  of  the 
real  estate  mentioned  in  the  said  deed  of  assignment;  and 
whether  any  and  what  part  of  such  estate  has  been  sold  in 
virtue  thereof.  And  it  is  further  ordered,  that  in  taking  the 
said  account,  the  said  William  Ironside  may  examine  on  oath, 
the  District  Attorney  for  the  Southern  District  of  New-York, 
or  any  or  either  of  the  defendants,  as  well  as  any  other  per- 
son or  persons.  And  any  further  direction  or  decree  is  re* 
served  until  the  coming  in  of  the  said  report. 


cmcurr  court  of  the  united  states, 
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^Hon.  BROCKHOLST  LIVINGSTON,  Associate  Jasticeof  the  Sa- 
BsvoKS/  preme  Court. 

(  Hon.  WILLIAM  P.  VAN  NESS,  District  Judge. 


Lanobon  V,  De  Groot  ET  AL. 

A&  iovenlum  or  .improTement  for  which  a  patent  has  been  obtained,  must  be 

useful  witlun  the  meaning  of  the  patent  law,  or  the  patent  is  void. 
Whether  the  nsefaloess  of  an  invention  be  matter  of  fact  to  be  left  to  the  jury,  or 

whether  the  Court  are  to  decide  it  as  matter  of  law  ?    Queie. 
Bvtf  U  ^eems,  Chat  if  oa  the  plaintiff's  own  showing,  the  inrention  appears  to 

be  oseiess,  and  an  imposition  on  the  public,  the  Court  should  so  direct  the 

jury. 
An  invention  of  an  ornamental  mode  of  puttiiig  up  thread,  which  gave  it  no 

additional  Taloe,  but  merely  made  it  sell  more  readily  at  retail,  and  for  a  larger 

pricCy  was  held  not  useftd,  witbui  the  meaning  of  the  patent  law. 
heid  bad  for  uncertainty. 


This  was  a  motion  to  set  aside  the  Verdict  in  this  cause  for 
misdirectioQ  of  the  Court 

The  declaration  was  for  a  breach  of  a  patent  right. 

It  appeared  at  the  trial,  that  the  plaintiff  had  obtained  letters 
patent  from  the  President  of  the  United  States,  for  '<  an  im* 
provement  in  preparing  and  packing  cotton  and  other  threaib, 
and  floss  cotton  for  retailing.'^     The  specification  was  as  fol- 
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be  denied ;  and  if  to  protect  the  interest  of  a  patentee,  how- 
ever frivolous,  useless,  or  deceptive  his  invention  may  be, 
were  the  sole  object  of  the  law,  it  must  be  admitted  that  the 
plaintiff  hsis  made  out  a  satisfactory  title  to  his  patent. 

But  if  the  utility  of  an  invention  is  also  to  be  tested  by  the 
advantages  which  the  public  are  to  derive  from  it,  it  is  not 
perceived  how  this  part  of  his  title  is  in  any  way  whatever 
established.  Is  the  cotton  manufactured  by  himself  which  is 
put  up  in  this  way  ?  The  very  label  declares  it  to  be  that  of 
another  man.  Is  any  thing  done  to  alter  its  texture,  or  to 
render  it  better  or  more  portable,  or  more  convenient  for  use? 
Nothing  of  this  kind  is  pretended.  Does  the  consumer  get  it 
for  less  than  in  its  imported'condition  ?  The  only  ground  on 
which  the  expectation  of  a  recovery  is  built  is,  that  be  pays 
an  enormous  additional  price,  for  which  he  literally  receives 
no  consideration. 

It  was  said,  that  many  ornamental  things  are  bought  of  no 
intrinsic  value,  to  gratify  the  whim,  taste,  or  extravagance  of 
a  purchaser,  and  that  for  many  of  these  articles  patents  are 
obtained.  This  may  be  so  :  But  in  such  cases  there  is  no  de- 
ception, no  false  appearances  ;  and  the  article  is  bought  to  be 
used  with  all  its  decorations  and  ornaments,  which  may  have 
been  the  principal  inducement  to  the  purchase,  and  which  will 
last  as  long  as  the  article  itself.  In  this  the  sight  or  pride  of 
the  party  is  gratified.  But  here  it  is  the  cotton  alone  which 
it  is  intended  to  buy,  and  the  little  label  and  wrapper  append- 
ed to  it,  and  which  constitute  the  whole  of  the  improvement, 
however  showy,  are  stripped  off  and  thrown  away,  before  it 
can  be  used.  And  when  that  is  done,  which  may  be  at  the 
very  moment  of  its  purchase,  the  cotton  is  no  better,  what- 
ever the  buyer  at  the  time  may  think,  than  when  it  first  left 
the  factory. 

When  Congress  shall  pass  a  law,  if  they  have  the  right  so 
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to  do,  to  encourage  discoveries  by  which  an  article,  without 
any  amelioration  of  it,  may  be  put  off  for  a  great  deal  more 
than  it  is  worth,  and  is  actually  selling  for,  it  will  be  time 
enough  for  Courts  to  extend  their  protection  to  such  inven- 
tions— ^among  which  this  may  be  very  fairly  classed. 

I3at  a  comphint  is  made,  that  this  question  should  have 
been  submitted  to  the  jury.  It  may  be  that  the  Court  express- 
ed itself  in  terms  too  strong,  and  should  have  let  the  jury  pass 
on  this  point  on  the  evidence  before  them  ;  and  were  this  the 
only  difficulty  in  the  cause,  I  should  not  object  to  giving  the 
plaintifEs  an  opportunity  of  obtaining  such  an  opinion,  by 
awarding  a  new  trial ;  being  never  very  desirous  of  treating 
mere  questions  of  fact,  if  this  be  of  that  description,  as  ques- 
tions of  law. 

But  an  objection  is  made  to  the  specification,  which,  in  the 
judgment  of  the  Court,  is  conclusive. 

It  is  said,  and  with  truth,  that  it  does  not  appear  with  suf- 
ficient precisioDj  in  what  respects  the  method  of  putting  up 
cotton  in  the  plaintiff's  way  differs  from  that  followed  by 
Holt  It  is  certain  that  in  two  of  the  particulars  in  which 
the  improvement  is  alleged  to  coQsist,  Holt  had  anticipated 
him ;  that  is,  in  folding  the  cotton  into  skeins  of  a  convenient 
quantity  for  retailing,  and  in  putting  a  label  on  them. 

The  only  remaining  direction  in  the  specification  is,  that 
these  skeins  must  be  furnished  with  a  sealed  wrapper.  Now, 
admitting  this  wrapper  to  be  of  the  plaintiff's  invention,  and 
an  improvement  on  Holt's  mode  of  preparing  his  cotton  for 
retaiiing',  yet  as  he  has  not  distinguished  between  the  methods 
already  in  use  and  his  own,  but  has  taken  a  patent  for  all  of 
them^  it  is  void,  in  conformity  with  the  decision  in  Evans  and 
£aton. 

If  the  patent  in  its  present  form  be  good,  he  may  sue  any 
one  who  retails  cotton  put  up  in  the  form  previously  practised 
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by  Holt ;  nor  would  so  trifling  a  deviation  from  the  specifica* 
tion,  as  the  omission  of  a  wrapper^  furnish  any  defence  to  such 
an  action,  any  more  than  changing  the  form  or  proportions  of 
a  machine  would  be  regarded  a  discovery. 

The  rule  to  Hlow  cause  why  there  should  not  be  a  new  trial 
is  discharged,  and  judgment  must  be  entered  on  the  verdict 
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Ths  UirtTXB  States  v.  Thomas  Mobris^  Marshal,  &c. 

Hie  Secretary  of  die  IVmuty  has  power,  under  the  act  for  the  mitigation  and 

saaiscioo  of  ArfiiCDieiy  lo  lemlt  ai  veil  the  moiety  or  share  allowed  to  indi* 

vidoele  at  the  put  k^bomgip%  to  the  go?enimeiit. 

And  «  dtcree  of  cpudemnaiion  or  judg^i^ent  has  not  the  effect  so  to  ve«t  or  coa- 

fuauaate  the  tighu  of  individuals,  as  to  secure  them  ag^ainst  the  e^^ercise  of 

chit  power. 

There  is  bo  aaalog^y  between  this  flpwer  and  the  power  of  the  King  to  pardon  in 

Bnglaiid. 
Aad  it  Is  a  power  wholly  distinct  from  the  constitutional  pardoning  power  of 

ibePretldenl. 
f  te  object  is  to  aflbrd  merited  rdief  where  Courts  of  Justice  are  obliged  to  inflict 

Che  peaaHy. 
Bowiiv  a  Coorc  cajt  regard  the  innocence  of  a  party  when  the  facts  of  a  case 
sal^ect  U  to  the  penalties  of  a  statute,  and  especially  of  the  collection  law  ? 
Qjocre. 
*Ibe  word  preaeeiUtMi,  as  it  is  used  in  the  act  for  t|ie  remissian  of  penallieSi  com- 
prefaesids  all  the  proceedings  in  a  suit  as  well  before  as  after  judgment,  includ- 
ing the  execntiop. 
As  io  the  period  at  which  the  power  of  the  Secretary  to  remit  ceases  ?    Quere. 
Batytif.jesfli^  not  before  the  penalty  has  been  collected  and  distributed. 
Whether  the  Secretary  has  the  exclusive  right  to  determine  at  what  period  he 

fuy  legaDy  remit  ?    Quere. 
Depsrtare  in  pleading  defined. 

A  jodgment  had  been  recovered  by  the  United  States  for  a  penalty,  which  was 
afterwards  remitted.    The  Marshal,  to  whom  an  execution  was  issued,  had 
made  a  levy,  but  on  being  serted  with  the  warrant  of  remission,  re-delivered 
the  foods  to  the  detitiys.    An  action  fras  thereupon  brought  agaipst  him  in 
tfaepnteof  the  United  States  for  the  moiety  of  the  penalty  allowed  to  the 
<Kflfeecs ;  bat  the  declaration  alleged  no  interest  in  them,  but  only  in  the  Uni- 
ted States.    The  defendant  pleaded  the  remission.   The  plaintiffs  replied  the 
intewMt  of  the  oCcers.    On  special  demurrer,  held  to  be  a  departure. 
ti^lber  9n  jadif  idual  who  .has  rights  iinder  a  jodgment  of  the  United  States 
can  have  a  remedy  for  a  violation  of  those  rights,  by  a  suit  in  the  name  of  the 
iJaited  States,  or  must  res>ort  to  an  action  for  consequential  damages  in  his 
own  name  ?    Quere. 
tOMber  aa  eaecution  for  the  sole  benefit  of  an  individual,  on  a  judgment  of  the 
Uwled  States,  can  be  issued  into  any  district  of  the  United  Sutes  as  it  might 
be  if  it  wefe  for  their  use .'    Quere. 
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Whether  an  action  can,  in  any  case,  be  brought  for  an  indindoal  in  the  n 
of  the  United  States,  by  any  attorney  other  than  the  Diitrict  Altoraey,  he  re- 
fusing to  bring  it  ?    Quere. 

Th(8  was  an  action  of  trespass  on  the  case,  for  the  misfea* 
sance  of  the  defendant  in  discharging  certain  goods  from  a 
levy,  which  he  had  made  as  Marshal  of  the  Southern'  District 
of  New- York,  under  an  execution  issued  upon  a  judgment  of 
the  plaintiffs,  and  restoring  the  goods  so  levied  upon,  to  the 
debtors.  ^ 

Before  the  commencement  of  the  action,  an  order  had  been 
obtained  from  Mr.  Justice  Livingston,  on  an  afiBdavit  stating 
the  cause  of  action,  and  that  the  District  Attorney  of  the  Uni- 
ted States  for  this  District  had  refused  to  act  as  attorney  in  the 
suit,  or  allow  his  name  to  be  used  ;  appointing  one  of  the  at- 
tornies  of  the  Court  to  prosecute  the  action  for  the  plaintifrs* 

The  declaration  stated  the  recovery,  by  the  plaintiffiofa 
judgment  in  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maine,  for  22,361  dollars  and  75  cents,  with  costs  of  suit, 
at  the  September  term  in  1817,  against  Andrew  Ogdea,  Abra* 
ham  K.  Smedes,  and  Thomas  C.  Butler,  of  New-York,  and 
that  the  same  remained  unsatisfied  to  the  amount  of  11,180 
dollars  and  87  cents.      It  was  then  alleged,  that  a  writ  of 
execution  for  this  sum  was  issued  upon  the  judgment,  directed 
to  the  Marshal  of  the  District  of  Maine,  or  any  other  District 
of  the  United  States,  and  was  delivered  to  the  defendant,  as 
Marshal  of  the  Southern  District  of  New- York,  who  levied 
under  it,  and  returned,  that  the  goods  levied  upon  remained 
in  his  hands  for  want  of  buyers.      That,  after  a  second  execu- 
tion had  been  issued,  and  a  like  return  made,  a  vendiiioni 
exponas  was  issued  and  delivered  to  the  defendant,  who  might 
have  sold  the  goods  levied  upon  for  a  sufficient  sum  to  satisfy 
the  execution,  but  that,  instead  of  proceeding  to  sell  according 
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to  the  command  of  the  writ,  he  re-delivered  the  goods  to  the 
debtors,  Ogden,  Smedes,  and  Butlen 

The  defendant  pleaded  the  general  'issue,  and  a  special  plea, 
stating  the  following  facts : 

That  a/ler  the  receipt  by  him  of  the  venditioni  exponas^ 
t)gdeny  Smcdes,  and  Butler  produced  and  delivered  to  him 
two  warrants  of  remission  of  the  forfeiture,  for  which  the 
judgment  mentioned  in  the  declaration  was  recovered,  grant- 
ed at  different  times  by  the  Secretary  of  the  Treasury  pur- 
suant to  the  statute  of  the  United  States,  entitled  **  an  aet  to 
provide  for  mitigating  or  remitting  the  forfeitures,  penalties, 
and  disabilities  accruing  in  certain  cases  therein  mentioned,** 
and  dated,  the  one  on  the  9th  of  February,  and  the  other  on 
the  17th  of  December,  1818. 

The  warrants  were  set  forth  in  hsBC  verba,  and  recited  a 
statement  of  facts  and  petition  which  had  been  presented  by 
Andrew  Ogden  and  others  to  the  District  Judge  of  the  District 
of  Maine,  and  by  him  transmitted,  agreeably  to  the  act  for  the 
Temission  of  forfeitures,  to  the  Secretary  of  the  Treasury. 
The  facts  stated  were,  that  the  brig  Hollon  and  her  cargo, 
imported  by  Andrew  Ogden  into  the  District  of  Maine,  had 
l>een  forfeited  under  '*an  act  to  interdict  the. commercial  in- 
tercourse between  the  United  States  and  Great  Britain  and 
France  and  their  dependencies,  and  for  other  purposes,"  and 
^'  an  act  concerning  the  commercial  ihtercourse  between  the 
United  States  and  Great  Britain  and  France  and  their  depen- 
dencies, and  for  other  purposes,"  and  the  statute  supplemen- 
tary to  the  last  mentioned  act ;  and  that  on  the  seizure  of  the 
Holion  and  cargo,  Ogden,  Smedes,  and  Butler  had  given  their 
bond  for  t^eir  appraised  value,  on  which  a  suit  had  beeA 
brought  in  the  District  Court  for  the  District  of  Maine.    The 
warrants  then  proceeded  to  declare  that  the  Secretary  of  the 
Treasury,  having  considered  these  circumstance^,  did/^  b)r  the 
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authority  vested  in  him  by  the  act  for  the  remission  of  fai^ 
feitures,  ^<  remit  to  the  petitioner,  all  the  right,  ckim,  and  de- 
mand of  the  United  States,  and  of  all  others  whomsoerer,  to 
the  said  forfeitures,  upon  payment  of  the  duties  whieh  would 
have  been  payable  had  the  importation  been  lawful,  and  the 
costs  and  charges,  and  on  payment  of  five  hundred  dollars  to 
be  distributed  among  the  custom-house  officers  in  the  propoi^ 
tions  prescribed  by  law.'' 

There  was  also  an  averment,  that  the  judgment  mentioned 
in  the  declaration  was  rendered  upon  a  bond  exeeated  by 
Ogden,  Smedes,  and  Butler  to  tbe  United  States,  for  the  ap^ 
praised  value  of  the  brig  Hollon  and  a  part  of  her  cargo,  by 
reason  of  the  forfeiture  mentioned  in  the  warrants  of  remit* 
sion. 

The  defendant  in  his  plea  further  alleged,  that  at  the  time 
he  was  so  served  with  the  wairaots  of  remismony  Ogden, 
Smedes,  and  Butler  paid  hiin  the  five  hundred  doUart  thereta 
specified,  and  the  costs  of  the  writs,  which  he,  at  the  retvio 
of  the  venditioni  esgnmas^  paid  into  the  Registry  of  the  Dis- 
trict Court  for  the  District  of  Maine,  and  that  the  said  Ogden, 
Smedes,  and  Butler  had  previously  paid  to  the  person  authh 
rized  to  receive  the  same,  the  duties  required  to  be  paid  by 
the  warrants  of  remission.  That  they  thereupoo  demanded 
of  him,  that  the  said  goods  should  be  dischaxgod  firom  the 
levy,  and  restored  to  them  ;  and  that  he  did  accordingly  re- 
store them,  free  from  such  levy,  as  he  was  bound  to  do. 

The  plea  then  recited  the  return  made  by  the  defendant  Id 
the  venditioni  ejsponas^  in  which  all  the  facts  before  stated  in 
the  plea  were  set  forth  in  full. 

To  this  plea  the  plaintiffs  replied  as  follows : 

Andjthe  ssid  plaiBti£rs,astotbe  said  pleaof  the  said  dote- 
dant,  say,  that  they  ought  no  t  to  be  barred,  &c«  beeause^  they  say, 
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that  although  true  it  is  that  the  said  William  H.  Crawfofd,  as 
such  Secretary  of  the  Treasury  of  the  United  States,  did  make 
and  issue  the  said  warrants  of  remission,  as  in  the  said  plea  of 
the  said  defendant  is  alleged,  yet  for  replication  in  this  be^ 
half,  the  said  plaintiffs  in  fact  say,  that  heretofore,  to  wit,  at 
the  time  of  the  recovery  of  the  judgments  in  the  said  deelann 
tion  mentioned,  and  at  the  times  of  the  issuing  of  the  several 
executions  thereon,  and  of  their  delivery  to  the  said  defendant, 
in  said  declaration  mentioned,  and  at  the  times  of  the  seizure, 
forfeiture,  and  condemnation  of  the  brig  HoUon,  her  tackle, 
i^parel,  and  furniture,  together  with  certain  goods  and  mer- 
chandise hereinafter  mentioned,  and  at  die  time  of  the  noaking 
and  issuing  the  said  warrants  of  remission,  and  at  the  time  of 
the  service  thereof  on  the  said  defendant,  and  of  the  payment 
to  him  of  the  sums  of  five  hundred  dollars,  and  of  three  dollars 
twenty-five  cents  by  the  said  Ogden,  Smedes,  and  Butler ;  and 
at  the  time  of  the  said  defendant's  paying  said  two  last  men« 
tiooed  sums  of  money  into  the  registry  of  the  said  District 
Court  of  the  said  United  States  of  America,  in  and  for  the 
District  of  Maine ;  and  at  the  time  of  the  payment  of  the  said 
duties,  costs,  and  charges,  by  the  said  Ogden,  Smedes,  find 
Butler,  as  in  the  said  plea  mentioned,  Isaac  Ilsley  was  Col* 
lector  of  duties  on  imports  and  tonnage  for  the  District  of 
Portland  and  Falmouth,  in  the  said  District  of  Maine,  and 
James  C.  Jewett  was  Surveyor  of  the  said  District  of  Port- 
land and  Falmouth;  and  the  said  Ilsley  and  Jewett  being 
such  Collector  and  Surveyor,  the  said  Ilsley,  under,  and  by 
Tirtue  of  his  said  ofiSce,  on  the  fifth  day  of  July,  181 S,  at 
Portland,  in  the  said  District  of  Portland  and  Falmouth,  and 
en  waters  navigable  from  the  sea  in  vessels  of  ten  and  more 
tons  burthen,  seized  the  said  brig  HoUon,  said  brig  being  a 
veasel  of  said  United  States,  and  owned  by  a  citizen  thereof, 
her  tackle,  apparel,  and  furniture,  together  with  certain  goods 
and  merchandise,  as  forfeited  to  the  said  United  States  of 
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America;  for  this,  viz.  that  on  a  day  prior  to  the  day  of 
seizure  aforesaid,  viz.  on  the  first  day  of  June,  in  the  year 
aforesaid,  at  Liverpool,  in  Great  Britain,  the  goods  and  mer- 
chandise aforesaid,  the  same  being  of  the  growth,  produce, 
and  manufacture  of  Great  Britain,  and  articles,  the  importa- 
tion of  which  into  the  said  United  States  by  the  statutes  there* 
of  in  such  case  made  and  provided  then  was  prohibited^  were 
put  on  board  the  vessel  aforesaid,  with  intention  of  importing 
the  same  into  the  said  United  States,  contrary  to  the  true  in-  . 
tent  and  meaning  of  the  statutes  aforesaid  :  and  afterwards,  to 
wit,  on  the  said  fifth  day  of  July,  the  same  goods  and  mer- 
chandise were  accordingly  so  imported  in  the  vessel  aforesaid 
into  the  said  United  States,  contrary  to  the  statutes  in  such  ease 
made  and  provided  as  aforesaid.  And  the  said  plaintiffs  far- 
ther say,  that  the  attorney  for  the  said  United  States,  in  and 
for  the  said  District  of  Maine,  afterwards,  to  wit,  on  the  sixth 
day  of  July,  in  the  year  aforesaid,  by  the  direction  of  the  said 
Collector,  commenced  a  suit  in  the  District  Court  of  the  Unit- 
ed States,  in  and  for  the  said  District  of  Maine,  for  the  re- 
covery of  said  forfeiture,  by  filing  an  information  or  libel  in 
said  Court  against  the  said  brig,  her  tackle,  apparel,  and  fijr- 
niture,  together  with  said  goods  and  merchandise ;  and  said 
suit  having  been  so  cpmmenced,  the  said  Ogden,  Smedes,  and 
Butler,  afterwards,  viz.  on  the  nineteenth  day  of  July,  in  the 
year  aforesaid,  in  consideration  of  the  restoration  of  said  goods 
and  merchandise  to  Andrew  Ogden,  the  claimant  thereof,  did 
execute  and  deliver  to  the  said  United  States  their  certain 
bond  or  writing,  obligatory  in  the  penal  sum  of  forty  thou- 
sand dollars,  with  condition,  that  if  judgment  should  pass 
against  the  said  claimant  as  to  the  whole  of  said  goods  and 
merchandise  or  any  part  thereof,  and  the  said  claimant  shonld 
within  twenty  days  thereafter  pay  into  Court,  or  to  the  pro- 
per officer  thereof,  the  sum  of  22,361  dollars  and  75  cents,  the 
appraised  value  of  the  said  goods  and  merchandise,  or  such 
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part  thereof  as  should  be  decreed  by  law  forfeited,  with  costs 
of  prosecution,  then  the  said  bond  or  writing  obligatory  to  be 
void  and  of  no  effect,  but  otherwise  to  remain  in  foil  force, 
power,  and  virtue.     And  the  said  plaintiffs  further  say,  that 
afterwards,  viz.  on  the  twenty-seventh  day  of  May,  in  the  year 
1817,  it  was  considered  and  decreed  by  the  said  District  Court 
of  the  Uaited  States,  in  and  for  the  said  District  of  Maine,  that 
the  said  brig  Hollon,  her  tackle,  apparel,  and  furniture,  and 
the  goods  and  merchandise  aforesaid  were  by  law  forfeited ; 
and  that  the  said  appraised  value  thereof,  viz.  the  sum  of  22,361 
dollars  and  75  cents  should  be  paid  into  the  said  Court,  or  to 
the  proper  officer  thereof,  in  twenty  days  from  the  date  of  said 
decree,  together  with  the  costs  of  prosecution,  taxed  at  148 
doJiars  and  92  cents.     And  the  said  plaintiffs  further  say,  that 
more  than  twenty  days  afterwards,  viz.  at  the  September  term 
oC  said  Court  next  following,  the  said  claimants,  Andrew  Ogden 
and  others,  having  failed  to  comply  with  the  terms  of  the  said 
decree,  it  was  considered,  adjudged,  and  decreed  by  the  said 
Court,  that  the  said  United  States  should  recover  against  the 
said  Ogden,  Smedes,  and  Butler,  the  sum  of  22,361  dollars  and 
75  cents  debt  or  damage,  and  costs  of  suit  taxed  at  148  dollars 
and  92  cents,  and  that  execution  should  issue  accordingly. 
And  the  said  plaintiffs  aver,  that  the  said  last  mentioned  judg- 
ment, so  recovered  as  aforesaid,  is  one  and  the  same  judgment 
withlhe  judgment  mentioned  in  the  countsof  the  said  plaintiffs^ 
declaration  in  this  suit,  and  no  other.     And  the  said  plaintiffs 
also  aver,  that  at  the  times  of  said  seizure,  forfeiture,  and  con- 
demnation, and  at  the  time  of  the  rendition  of  said  judgment, 
there  was  no  Naval  Officer  of  the  United  States  in  and  for  the 
district  of  Portland  and  Falmouth  aforesaid,  and  that  such 
forfeiture  was  not  recovered  in  pursuance  or  in  consequence 
of  information  given  to  said  Collector,  by  any  person  other 
than  the  said  Surveyor  of  the  said  district  of  Portland  and 
Falmouth.    And  the  said  plaintiffs  in  fact  say,  that  the  said 
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Ildey  and  Jewett,  CoU^etor  and  Surveyor  of  the  said  district 
of  Portland  and  Falmouth  as  afbresaid,  were  entitled^  by  the 
statute  in  such  case  made  and  provided^  dfter  dedQctiog  all 
proper  costs  and  charges,  to  one  moiety  of  the  forfeiture  so  de- 
creed and  recovered  as  aforesaid,  to  be  divided  between  them 
in  equal  proportions,  to  wit,  to  the  sum  of  ll^lSG  dollars  87 
cents.  And  the  said  plaintifis  aver,  that  the  writs  of  execu- 
tion in  the  several  counts  of  the  said  declaration  mentioned, 
Yvere  sued  and  prosecuted  out  of  the  said  District  Court,  in 
a^d  for  the  said  District  of  Maine,  solely  for  the  purpose  of 
obtaining  and  satisfying  the  said  moiety  of  said  forfeiture,  to 
which  the  said  Ilsley  and  Jewett  were  entitled  as  aforessid; 
of  which  the  said  defendant  had  notice,  to  wit,  &c.  and  that  at 
the  time  of  the  delivery  to  the  said  defendant  of  the  said 
writs  of  execution,  in  the  several  counts  of  the  said  declara- 
tion first  respectively  mentioned,  two  m^norandums  in  writ- 
ing were  endorsed  thereon,  the  one  signed  by  William  P.  Plre- 
ble.  Esquire,  the  Attorney  of  the  said  United  States  in  and  ior 
the  said  District  of  Maine,  notifying  the  said  defendant  Uiaf 
the  said  execution  was  for  the  benefit  of  the  said  CoHeetoi* 
and  Surveyor  of  the  said  district  of  Portland  and  Falmoudi, 
and  directing  the  said  defendant  forthwith  to  collect  the  same 
by  their  order;  the  other  signed  by  the  said  Ilsley  and  Jew- 
ett, as  Collector  and  Surveyor,  requiring ,  the  said  d^eadant 
forthwith  to  collect  the  said  execution,  and'deposite  the  money 
agreeably  to  the  precept  thereof;  and  notifying  the  said  de* 
fendant  that  the  property  in  said  execution  was  in  them,  the 
said  Ilsley  and  Jewett,  and  requiring  the  said  defendant  tore* 
ceive  orders  from  them,  the  said  Ilsley  and  Jewett,  and  firom 
no  other  persons  whatsoever  in  whatever  related  to  the  said 
execution.  And  4he  said  plaintifis  in  fact  forffaer  say,  that 
this  suit  was  commenced  in  the  name  of  them  the  said  plain- 
tifis, for  and  on  behalf  of  the  said  Ildey  and  Jewett,  and  for 
the  purpose  of  enabling  the  said  Ilsley  and  Jewett  to  recover 
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their  damages  for  the  injury  they  have  sustained,  by  reason 
of  the  misfeasances  of  the  said-  defendant  in  the  said  declara- 
tion meotionedy  and  not  for  the  benefit,  use,  or  behoof  of  the 
said  pkintiffs,  viz.  &c.  :.and  this  the  said  plaintiffs  are  ready 
to  verify.  Wherefore  they  pray  judgment  and  their  dama* 
ges  bjr  them  sastained,  by  reason  of  the  said  misfeasances  of 
the  said  defendant,  to  be  adjudged  to  them,  &c. 


The  defendant  demurred  generally  to  the  replication,  and. 
also  assigned  the  following  special  causes  of  demurrer : — 

And  the  said  Thomas  Morris,  marshal  as  aforesaid,  accord- 
ing to  the  form  of  the  act  in  such  case  made  and  provided, 
states,  and  shows  to  the  Court  now  here,  the  following  causes 
of  demorrer  in  law  to  Uie  said  replication,  that  is  to  say,— for 
that  the  said  replication  is  a  departure  from  the  said  first  count 
of  the  said  declaration,  in  this,  that  the  said  first  count  pro- 
<*eeds  upon  a  cause  of  action  in  favour  of  the  United  States  of 
America ;  whereas  the  said  replication  proceeds  upon  a  cause 
of  aetion  in  favour  of  the  said  Haley  and  Jewett,  in  the  said 
rqiUcation  respectively  named.  '  And  for  that  the  said  repli- 
cation discloses  no  authority  for  the  said  Ilsiey  and  Jewett  to 
prosecute  the  said  action  against  the  said  Thomas  Morris, 
marshal,  as  aforesaid,  in  the  name  of  the  said  The  United 
States  of  America ;  and  for  that  the  said  replication  discloses 
DO  lawful  and  sufficient  authority  for  the  said  Ilsiey  and  Jewett 
to  proaecnte  the  said  action  against  the  said  Thomas  Morris, 
marshal,  as  aforesaid,  in  the  name  of  the  said  The  United 
States  of  America.      And  for  that  the  said  suit  is  prosecuted 
in  the  name  of  the  said  The  United  States  of  America,  by  an 
attorney  on  record,  other  thkn,  and  different  from  the  Attorney 
of  the  United  States  of  America,  for  the  Soythern  District  of 
New- York,  who  is  appointed  hy  law  to  prosecute  all  suits  and 
proceedings  in  this  Court,  for  and  on  behalf  of  the  said  The 
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United  States  of  America ;  and  for  that  the  said  replication  i» 
in  other  respects  uncertain,  informal^  and  insufficient^  &c« 
The  pleadings  concluded  with  a  jcHnder  in  demurrer. 

T.  A.  £mm£t  and  J.  Wells,  in  support  of  the  demur- 
rer, contended — 

1.  That  the  replication  was  no  answer  to  the  plea,  because 
the  remission  of  the  Secretary  of  the  Treasury  devested  as 
well  the  rights  of  the  custom^houa^  officers  as  those  of  the 
United  States. 

The  words  of  the  act  give  the  Secretary  power  to  remit 
the  whole  penalty,  without  making  any  distinction  between 
the  interest  pf  the  United  States  and  of  the  officers.  It  is  a 
new  power  created  by  this  statute,  and  is  not  to  be  governed 
by  analogies,  but  by  the  plain  words  and  meaning  of  the  act 
itself.  These  are,  that  the  Secretary  may  remit  the  whole 
penalty,  without  fixing  any  period  at  which  his  power  shall 
cease.  It  is  true  that  the  act  authorizes  him  tp  direct  any 
prosecution  that  may  have  been  commenced  for  the  penalty 
to  be  discontinued ;  and  perhaps  it  may  be  gathered  from  this 
clause,  to  what  time  the  legislature  nieant  to  limit  the  exercise 
of  his  power  of  remission.  But  the  inference  which  is  made 
from  the  word  prosecution  by  the  plaipt^ff's  counsel  is  jacat- 
reot.  The  prosecution  is  not  at  an  end  until  the  money  is 
collected  on  the  execution  and  paid  into  Court,  and  perhaps 
not  until  it  has  been  paid  over  to  the  party.  Until  tbeo  he 
has  no  possession  or  enjoy  n\ent  of  his  right,  but  is  seeking  it 
by  the  aid  of  the  law,  and  this  is  a  prosecution  of  it.  In  this 
case,  however,  no  execution  had  been  issued  at  the  date  of  the 
first  warrant  of  remission,  and  at  the  date  of  the  second  a  levy 
only  had  been  made,  and  the  goods  remained  in  the  bands  of 
the  defendant. 

The  analogy  of  the  Eing^s  and  President's  ptordoning  power 
does  not  apply.  It  is  admitted,  that  were  this  a  case  of  pas** 
don,  a  judgment  would  have  placed  the  rights  of  the  officers 
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beyimd  its  operatioti.     Bat  the  power  of  pardon  exists  in  the 
King  independently  of  any  act  of  the  legislature.     It  is  k  pre- 
rogMli^  power,  attd  to  b^  controlled  by  those  rules  which 
ba^^lNieti  e«taMfishM to  prevent  its  conflicting  with  the  pow- 
er^ ot  Ibe  le^fsture.    On  the  other  hand  the  Secretary's 
pow^  of  mnisuoh  is  conferred  on  him  by  the  same  legisla* 
tore  troBi  which  ihe  custom-house  officers  derive  their  rights. 
Tfiey  who  granted  &ese  officers  their  moiety  of  the  forfeiture^ 
hud  a  Ti|^  to  proTide,  that  under  certain  circumstances  they 
stioiddbedepriTed  of  it,  and,  in  this  case,  they  did  so  provide 
before  their  bounty  was  bestowed.    Besides,  the  KiAg's  par- 
don is  an  act  of  mercy ;  it  proceeds  from  his  free  grace,  with- 
out being  called  forth  by  the  merits  of  the  offender.     But  the 
Secretary's  power  was  vested  in  him  for  an  entirely  different 
purpose.     He  cannot  exercise  it  unless  he  is  satisfied  of  the 
innocence  of  the  applicant.     The  party  who  asks  for  it,  is  as 
much  entitled  to  it,  if  innocent,  as  he  would  be  to  ordinary 
justice  if  in  a  Court  of  Law.  The  Secretary  of  the  Treasury  is 
comstituted  a  tribunal  to  proceed  on  evidence,  in  a  prescribed 
manner,  for  the  purpose  of  supplying  the  defective  powers  of 
the  Courts.      His  power  is  analogous  to  that  of  a  Court  of 
Equity  when  tevising  the  proceedings  of  a  Court  of  common 
law.    The  cases  of  Jones  v.  Shore*  and  Van  .Ness  v.  Bue',** 
wUdi  are  relied  on  to  show  that  a  condemnation  vests  the 
ntotety  of  the  officers  so  that  it  cannot  be  remitted,  are  not 
applicaUe  here,  as  the  interests  of  the  parties  there  were  en<^ 
tirely  dHTereat   Besides,  those  cases  decide  no  more  than  that 
the  inchoate  right  of  the  collector,  which  arises  upon  seizure, 
becomes  absohitie  by  condemnation :  but  surely,  not  absolute 
96  (fait  the  penalty  eannot  be  remitted. 

2.  The  replication  is  a  departure  from  the  declaration. 

A  departure  is  when  the  second  plea  does  not  contain  mat- 
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ter  pursuant  to  the  formert  and  which  doe»  not  fortify  it.*  And 
where  general  matter  is  pleaded  at  the  commencement  when 
the  special  matter  might  have  been,  the  party  shall  not  afler* 
wards  maintain  the  general  matter  with  the  special  matter*' 

3.  The  action  is  in  a  wrong  name.  The  replication  shows- 
that  the  plaintifis  have  no  interest,  and  of  course,  no  right  of 
action.  The  custom-house  officers  had  no  right  to  sue  in  the 
name  of  the  United  States.  Nor  was  there  any  necessity  for 
it.  If  they  have  suffered  a  wrong  by  the  conduct  of  the  de- 
fendant, they  could  have  brought  an  action  in  their  own,name» 
for  consequential  damages. 

4.  The  statute  which  allows  a  writ  of  execution  to  be  is- 
sued into  another  district,  does  So  only  where  *^  the  judgment 
is  obtained  for  the  use  of  the  United  States.'? 

5.  By  the  judiciary  aci^  it  is  made  the  duty  of  the  District 
Attorney  to  prosecute  all  actions  in  which  the  United  States 
shall  be  concerned. 

J.  0.  Hoffman,,  H.  Whbaton,  and  E.  Pains  for  the 
plaintiffs,  insisted — 

1.  That  the  Secretary  of  the  Treasury  had  no  power  ta  re- 
mit after  condemnation. 

The  words  of  the  act  may  be  considered  as  condosiye  on 
this  point.  It  authorizes  the  Secretarji^  when  a  fine,  penalty, 
or  forfeiture  shall  have  accr%tedj  to  remit  such  fine,  penalty, 
or  forfeiture,  and  to  direct  any  prosecution  that  may  have 
been  instituted  for  the  recovery  thereof,  to  be  discontinued^ 
Here  is  a  connected  phraseology,  every  word  of  which  applies 
to  a  state  of  things  before  judgment,  but  not  after.  If  a  judg* 
ment  has  been  recovered,  the  fine,  penalty,  or  forfeiture  haa 
become  a  debt,  and  is  not  included  within  the  legal  agni&^ 

■ 
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cation  of  tiiese  terms.     Nor  after  judgment,  would  the  word 
uccnu  be  applicable  to  a  forfeiture.     The  forfeiture  has  not 
then  merely  accrued,  it  has  been  recovered.    Nor  does  a j^ro- 
secuiion  extend  beyond  the  judgment.     When  that  is  reco- 
veredy  the  rights  of  the  parties  hare  become  fixed  and  settled } 
the  law  ceases  (o  exert  itself  judicially ,  and  only  acts  minis- 
terially  in  the  nurious  steps  of  an  execution.     Recovery ^  too^ 
can  only  mean  the  recovery  of  the  forfeiture  by  a  judgment. 
It  is  a  mistake  to  suppose,  that  these  words,  and  especially 
the  word  recover,  are  to  be  understood  in  an  ordinary  or  fami- 
liar, in  contradistinction  to  a  legsll  or  technical  sense.     The 
salgeet  to  which  they  were  applied  is  peculiarly  a  legal  one, 
and  the  act  is  evidently  the  production  of  persons  familiar 
with  legal  language.      Such  language,  too,  having  a  settled 
and  specific  meaning,  would  be  preferred  to  words  as  used  in 
their  ordinary  and  uncertain  acceptation.     But  the  word  reco' 
very  cannot,  without  violence,  be  made  to  mean  any  thing 
except  a  Judgment.     It  is  attempted  to  extend  its  significa- 
tion to  the  act  of  the  parties  in  receiving  the  penalty  in  the 
money  realized  under  the  execution.  But  this  is  not  English 
iaany  sense.     In  common  parlance,  this  would  be  called  a 
receipt  of  the  money,  and  not  a  recovery.    A  thing  is  ordina- 
rily said  to  be  recovered  when  the  possession  of  it  has  been 
loelyhat  has  been  regained.     And  this  is  its  only  common 
signification.     But  in  that  sense,  it  could  not  have  been  used 
in  this  act    So  that  we  are  driven  to  the  adoption  of  its  legal 
or  techueal  signification.     And  that  can  be  nothing  but  ^he 
recovery  of  the  judgment.     Every  subsequent  step  has  its 
appropriate  legal  name.     When  the  property  is  seized  under 
execution,  it  is  said  to  be  levied  upon,  but  not  recovered. 
When  the  money  is  paid  into  Court  by  the  officer,  or  paid 
over  to  the  plaintifi*,  it  is  so  said,  but  is  never  called  a  reco- 
very of  it     The  connexion,  too,  of  this  word  with  the  word 
prosecution,  proves  that  it  was  used  in  its  legal  sense.    The 
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last  ward  discontinued  can  only  apply  to  a  suit  before  judg- 
meat.  An  execution  is  said  to  be  stayed.  As  the  power  ct 
the  Secretary,  therefore,  is  conferred  by  langus^e,  which 
clearly  contemplates  a  certain  state  of  things^  that  power  mtiA 
cease,  when  such  state  of  things  is  determined. 

But  besides  this  manifest  intention  of  the  legidature,  the 
operation  of  a  judgment  is  such  as  to  vest  the  rigfaU  of  par^ 
ties,  and  place  them  beyond  the  exercise  of  a  power  of  thi9 
description.  This  has  been  expressly  decided  in  the  Cireciil; 
Court  for  the  first  Circuit.'  And  it  has  also  been  decided,  as 
between  successive  Collectors,  that  the  right  to  the  forfeiture 
becomes  vested  when  judgment  is  recovered,  and  before  the 
receipt  and  payment  over  of  the  money.  ^ 

It  is  the  settled  law  of  England,  which  must  bare  been 
familiar  to  the  framers  of  this  act,  that  a  pardon  by  the  King; 
does  not  afiect  the  moiety  of  an  informer,  whose  right  has 
become  vested  by  a  judgment. **'  So  in  prize  proceedings^ 
the  crown  cannot  release  captured  vessels  after  condemnafloA.* 
It  is  contended,  not  only  that  these  analogies  apply  to  tht9- 
case,  but  that  the  legislature  knowing  the  eflect  of  a  judgMCtet 
in  this  respect,  in  the  country  from  which  we  derive  oor  legad 
maxims  and  principles,  would,  had  they  intended  that  aoeh 
maxims  and  principles  should  not  be  applied,  have  expre^y 
said  so,  when  they  were  providing  for  a  power  of  remission 
with  reference  to  a  pending  prosecntion. 

2.  The  causes  of  special  demurrer,  all  depend  on  the  maiik^ 
question,  whether  the  Secretary  had  power  to  remit  the  o£-- 
cers'  moiety.  If  he  had  not,  tJien  that  moiety  stands  exaetly^ 
as  it  did  before  the  remission.    So  much  of  the  judgment  of 

/  He  Mar^wvtta,  1  Gal.  Bep.  515^ 622.    The  Hollon, 4  AfasMi**  Rep.  431 . 

g  Jones  V.  Saore.  Vm  N«8s  t.  Bael.  h  3  Imt.  288.  6  Co.  61.  a.  S 
Mod.  Rep.  M.  Cro.  Car.  357, 368.  1  Salk.  Rep.  233,  234.  ft  Inst.  238.  Str. 
Bep.  1272.  5  Co.  61.  b.  Cro.  Jac.  159.  Cro.  Car.  199.  6  Co.  tit.  51.  t>- 
Cro.  Car.  47.  'Phrkcr  280.        i  6 Rob,  Ad.  Rep.  173. 
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the  United  States  remaioed  unsatisfied^  *^  wher^  Qxeeution 
Teinaijied  to  be  done."    ThissM^iety  is,by  the  acts^  which  4l* 
low  it  to  the  officers,  vested  in  the  United  States,  far  the  offi- 
cers' benefit,  until  distribution  be.  made*     Those  acts  point 
out  the  course  of  its  collection  and  distribution,  and  give  the 
officers  no  right  to  it  until  that  takes  place.     By  tlie  9l3t  sec* 
tion  of  the  collection  law,  it  is  provided,  that  the  moiety,  of 
the  penalty  shall  be  given  to  the  Collector,  Naval  Officer,  and 
Surveyor  of  the  District ;  or,  if  there  is^  but  one  of  those  offi* 
cers,theQ  to  him;  but  if  there  was  tn  informer,  he  is  to  have 
one-haU  the  moiety,  and  the  officers  get  only  the  other  half. 
Here  are  rights  to  be  settled  and  adjusted.    And  the  S^th 
section  directs  the  Collector  to  make  the  distribution.     It  is 
referred  to  him  exclusively,  to  determine  who  are  the  officers 
of  the  District,  and  whether  there  is  an  informer.    Under 
these  circumstances  would  not  this  Court,  had  this  action  been 
brought  in  the  names  of  the  officers,  have  said,  ^^you  have 
no  rights  sp  settled  that  this  Court  can  tletermine  what  they 
are,  or  whether  all  the  proper  parties  are  before  it    Perhaps 
there  is  an  informer  who  should  have  been  joined  wiUi  you. 
Whether  there  is,  19  a  question  for  the  Collector,  or  at  least 
ibr  the  Court  where  the  judgment  was  recovered.    The  suit 
should  have  been  brought  in  the  name  of  the  United  State$, 
vrho  have  the  only  right  which  this  Caurt  can  notice.''    If 
thea,  the  Secretary  could  not  remit  this  moiety,  the  United 
States  aure  not  merely  trustees  for  the  officers,  to  obtain  it  ipr 
th^m,  but  they  have  a  direct  interest  that  their  officers  should 
receive  it,  as  a  part  of  their  compensatipn..     If  the  Marshal 
neglects  his  duty,  and  does  not  levy  under  an  czecution  upon 
the  judgment,  be  is  liable  to  those  who  have  the  legal  proper- 
ty in  the  judgment,  and  to  them  only.     The  officers,  besides, 
have  something  more  conferred  on  them  than  the  mere  'moiety 

k  CoUectioQ  Law,  Sections  89,  91.    Laws  of  U.  S.  ch.  195,  sec.  18.    (4  toI. 
p.  937.)    9>.  ch.i!64;  sec.  3,  (4  vol.  p.  305.) 
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of  the  forfeiture.  They  enjoy  the  right,  by  the  express  words 
of  the  statute,  of  haFing  that  moiety  compounded  Vith  that  of 
the  United  States,  to  be  pursued  in  their  name,  and  with  aH 
their  privileges  and  advantages,  until  it  be  finally  collected 
and  distributed.  The  United  States  were  thus  bound  to  cooi- 
mence  this  action  in  their  own  names ;  the  officers  had  a  right 
to  have  it  so  commenced  ;  and  they  could  not  have  brought 
one  in  their  own  names.  The  action  was,  therefore^  rightly 
brought  in  the  name  of  the  United  States,  and  the  executioa 
was  properly  issued  into  the  District  of  New-York. 

The  cause  of  demurrer,  that  the  replication  is  a  departure 
from  the  declaration,  because  the  latter  proceeds  on  a  cause 
of  action,  in  favour  of  the  United  States,  while  the  former 
proceeds  on  a  cause  of  action  in  favour  of  the  officers,  is  on- 
founded.  The  declaration  discloses  the  true  and  complete 
cause  and  right  of  action,  which  is  in  the  United  States.  The 
replication  discloses  no  right  of  action  in  the  officers.  It 
merely  states  a  right  in  them,  wholly  different  from  the  right 
of  action  ;  to  a  moiety  of  the  penalty  when  it  shall  be  collect- 
ed. The  cause. of  action  is  the  same  in  both  pleadings.  It 
was  not  necessary,  and  would  have  been  improper  to  have 
stated  this  right  in  the  declaration,  when  the  cause  of  action 
there  stated  was  sufficient  without  it.  It  could  not  then  be 
anticipated  that  the  present  defence  would  necessarily  hare 
been  pleaded,  even  if  such  defence  had  been  known.  It  was 
time  enough  to  reply  to  such  defence  when  made ;  and  this  is 
the  proper  and  only  office  of  the  replication.  Ttie  plea  stated 
new  matter,  and  the  replica^on  contains  new  matter  in  avoi- 
dance. To  maintain  this  point  of  the  defendant's  counsel^ 
they  must  establish  the  extraordinary  principle,  that  the  de- 
claration should  be  encumbered  with  all  such  facts  as  are 
known  to  the  plaintiff,  which  would  be  an  answer  to  any  pos-> 
sible  defence  that  may  also  be  known  to  him. 

The  last  special  cause  of  demurrer,  viz  :  that  none  but  tk^ 
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iMit  thft  District  Attorney  could  bring  the  action,  aho  de- 
pends en  the  mmin  question.     If  the  officers  are  entitled  to 
their  oMnety,  notwithstanding  the  remission,  and  to  sue  for  it 
in  the  name  of  the  United  States,  they  ought  not  to  be  depen- 
doit  on  the  pleasure  of  the  District  Attorney,  if  he  chooses  to 
prejudge  the  esse  and  to  refuse  to  bring  an  action.     In  such 
cnoe  ibty  woald  be  remediless.     The  Court  must  have  power 
in  a  case  of  the  kind,  to  authorize  another  attorney  to  sue. 
Tbe  appearance  by  attorney,  may  be  properly  and  safely  left 
to  be  controlled  by  the  rules  and  orders  of  the  Court.     And 
t\uft  shows  that  this  objection  cannot  be  taken  advantage  of 
by  special  demurrer,  but  should  have  been  made  on  motion  in 
the  early  stages  of  the  suit.     But  there  is  no  law  forbidding 
amy  attorney  to  commence  a  suit,  especially  such  an  one  as 
this,  in  the  name  of  the  United  States.     The  act  referred  to, 
only  declares,  that  ^^  there  shall  be  a  District  Attorney,  whose 
duty  it'shall  be  to  prosecute  all  actions  in  which  the  United 
States  are  conca*iied."  Here  is  no  prohibition  which  can  sup- 
port this  cause  of  demurrer.     If  the  Court  were  satisfied,  as 
they  were  by  affidavit,  that  individuals  had  a  reasonable  right 
to  have  an  action  commenced  in  the  name  of  the  United 
States,  they  \Vere  right  in  appointing  another  attorney,  on  the 
refusal  of  the  District  Attorney. 

lAViNGSTON^  J.  This  is  an  action  on  the  case  for  a 
misfeasance  against  the  defendant  as  marshal  of  the  Southern 
District  of  New- York. 

The  plaintiffs  declare,  that  in  September  term,  1817,  the 
IKstriet  Court  for  the  District  of  Maine  rendered  judgment 
in  their  ftvour  against  An<]rew  Ogden,  Abraham  K.  Smedes, 
wnd  Thomas  C.  Butler,  for  22,361  dollars  75  cents  debt  or. 
daoD^es,  and  also  for  costs ;  which  judgment  in  part,  that  is, 
for  11,180  dollars  37  cents  remains  unsatisfied.     That  on  the 
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11th  September,  1818,  the  plaintiffs  issued  an  execution  out  of 
said  Court  for  this  sum,  directed  to  the  marshal  of  either  of 
the  districts  of  the  United  States,  which  was  delivered  to  the 
defendant,  being  then,  and  yet  marshal  of  the  Southern  Dis- 
trict  of  New- York,  on  which  he  returned  that  he  had  seized 
goods  and  chattels  of  the  defendants  therein  named,  to  the 
value  of  the  whole  sum,  which  remained  in  his  hands  for 
want  of  buyers.  That  on  the  28th  January,  1819,  the  plain- 
tiffs issued  a  second  execution,  on  which  the  defendant  again 
returned  that  the  same  goods  and  chattels  still  remained  in  his 
hands  for  want  of  buyers.  .That  on  the  12th  August,  1819, 
they  issued  a  writ  of  venditioni  exponas,  which  the  next  day- 
was  delivered  to  the  defendant,  who  instead  of  selling  the 
goods  and  chattels  which  he  had  seized,  delivered  them  to 
Ogden,  Smedes,  and  Butler — for  which  this  action  is  brought. 

The  defendant  pleads — First,  the  general  issue — and  se- 
condly, that  Wm.  H.  Crawford,  Secretary  of  the  Treasury 
of  the  United  States,  pursuant  to  the  act  to  provide  for  miti* 
gating  or  remitting  forfeitures,  &c.  on  the  '9th  Febraarjr, 
1818,  did  remit  under  his  hand  and  seal  to  the  said  Ogdea, 
*^  all  the  right,  claim,  and  demand  of  the  United  States,  and 
of  all  others  whomsoever,  to  the  forfeitures  for  which  the 
said  judgment  was  rendered,  upon  payment  of  the  duties 
which  would  have  been  payable  if  the  importation  had  been 
lawful,  and  the  costs  and  charges,  and  on  payment  of  five 
hundred  dollars  to  be  distributed  among  the  custom-house 
officers  in  the  proportions  prescribed  by  law." 

That  on  the  19th  December,  1818,  the  Secretary  issued  a 
second  warrant  of  remission,  the  former  being  thought  defec- 
tive, of  similar  import  with  the  first,  and  on  the  same  terms. 

That  after  the  receipt,  and  before  the  return  of  the  veruH-^ 
tioni  exponas,  to  wit,  on  the  1st  September,  1819,  these  wair- 
rants  of  remission  were  seized  on  the  defendant,  by  Ogden^ 
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Smedes,  and  Butler,  who  had  complied  with  ail  the  terms 
therein  meationed,  and  did  demand  of  him  a  restoration 
of  the  property  mentioned  in  his  returns  to  the  executions 
aforesaid,  which  was  delivered  to  them  accordingly.  The 
plea  contains  an  ayerment,  that  the  judgment  aforesaid  was 
rendered  on  a  bond  given  for  the  appraised  value  of  the  brig 
HoUoii,  and  a  part  of  her  cargo,  by  reason  of  the  forfeitures 
mentioned  and  intended  in  and  by  the  warrants  of  remission. 
aforesaid. 

The  plaintiffs  in  their  replication  to  the  second  plea  admit 
the  issuing  of  the  warrants  of  remission,  but  say,  that  at  the 
times  of  recovering  the  judgment  aforesaid— of  issuing  the 
executions  thereon-^of  the  seizu]:e,  forfeiture,  and  condem- 
nation of  the  said  brig  and  cargo — of  issuing  and  serving  the 
said  warrants^  and  of  the'  compliance  with  the  terms  thereof, 
Isaac  llsley  and  James  C.  Jewett  were  respectively  Collector 
and  ^Surveyor  for  the  district  of  Portland  and  Falmouth,  in 
ibe  district  of  Maine.  That  the  former,  as  Collector,  on  the 
5th  Jaly,  1813,  seized  the  said  brig  and  cargo  as  forfeited  to 
the  United  States,  for  certain  violations  of  law  in  the  said  re- 
plication mentioned.  That  on  the  next  day  an  information  or 
libel  was  filed  in  the  District  Court  for  the  District  of  Maine,* 
a^nst  the  same,  whereupon  the  bond  aforesaid  was  executed, 
and  on  the  27th  of  May,  1817,  a  decree  passed,  declaring  the 
sadd  brig  and  cargo  *^  to  be  by  law  forfeited,"  and  ordering 
the  appraised  value  thereof  to  be  paid  into  Court  in  twenty 
days  from  the  date  of  the  decree,  with  costs.  That  at  the 
September  term  of  the  said  Court,  judgment  was  rendered  on 
said  bond  in  favour  of  the  United  States  with  costs  of  suit 
That  the  Collector  and  Surveyor,  (there  being  no  Naval  Offi- 
cer) were  entitled  to  one  moiety  of  this  forfeiture,  for  the 
purpose  of  obtaining  and  satisfying  which  moiety  the  afore- 
said writs  of  execution  were  sued  out,  of  all  which  the  de* 
fendant  had  notice :  and  the  plaintiffs  then  aver,  that  this  8ait;i 
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although  in  their  names,  is  for  and  in  behalf  of  the  said  Ilsley 
and  Jewett,  and  to  enable  them  to  recover  damages  for  the 
injury  they  have  sustained  by  the  misfeasance  of  the  de- 
fendant, and  not  for  the  benefit  or  behoof  of  the  United 
States. 

To  this  replication  the  defendant  demurs,  and  for  causes 
shows:  That  the  replication  is  a  departure  from  the  declara- 
tion,  in  this — ^that  the  declaration  proceeds  upon  a  cause  of 
action  in  favour  of  the  United  States,  whereas  the  replicatioo 
proceeds  on  a  cause  of  action,  in  favour  of  Isaac  Ilsley  and 
James  C.  Jewett,  and  for  that  the  replication  disclosed  no  au- 
thority  for  them  to  prosecute  in  the  name  of  the  United 
States — and  also  for  that  by  reason  of  the  matters  disclosed 
in  the  replication,  the  said  writs  of  execution  could  not  law- 
fully run  or  be  executed  elsewhere  than  in  the  District  of 
Maine — ^and  also  for  that,  this  action  is  prosecuted  in  the 
name  of  the  United  States,  by  an  attorney  on  record,  who  is 
not  the  attorney  of  the  United  States  for  the  Southern  DiS-* 
trict  of  New- York. 

A  joinder  in  demurrer  closes  the  pleadings. 

•  The  expectation  of  recovering  in  this  action  most  arise  al^ 
together  from  a  supposed  want  of  power  in  the  Secretary  of 
the  Treasury  to  remit,  after  sentence  of  condemnation,  snch 
portion  of  a  forfeiture,  as  by  law  is  to  be  distributed  among 
the  officers  of  the  customs. 

Postponing,  therefore,  for  the  present,  a  consideration  of 
the  several  causes  of  demurrer,  which  have  been  assigned  to 
the  plaintiff's  replication,  the  Court  will  inquire  whether,  after 
the  remissions  stated  in  the  plea,  a  right  of  action  can  exist 
in  any  shape  for  the  moiety  for  which  the  present  one  is 
brought ;  for  if  the  right,  as  well  of  the  United  States  as  of 
the  Collector  and  Surveyor,  be  extinguished  thereby,  it  will 
follow  that  no  action,  in  any  form,  or  in  any  name,  can  be 
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maintaijied  against  the  defendant  for  the  act  here  complain- 
ed of. 

It  19  said,  that  by  a  decree  of  condemnation,  a  right  to  a 
znoiety  of  the  value  of  the  goods  seized,  which  before  was 
only  inchoate  and  defeasible,  is  consummated  and  becomes 
so  absalately  vested  in  the  custom-house  officers,  as  to  place 
it  oat  of  tbe  reach  of  the  Secretary  of  the  Treasury,  whose 
iaterference,  if  it  can  be  exerted  at  all  after  such  sentence, 
mufll  be  confined  exclasively  to  that  part  in  which  the  public 
have  an  interest 

This  question  is  as  new  as  it  is  important,  and  it  is  somewhat 
extraordinary  that  it  should  not  have  sooner  occurred,  for  it 
is  DOt  known  that  a  decision  of  it  has  ever  before  been  neces- 
sary in  any  federal  Court.  It  excited  therefore  some  sur- 
prise, to  hear  mentioned  among  the  leading  cases,  and  one 
which  was  treated  as  little  short  of  conclusive,  by  the  plaintiff's 
counfel^  that  of  Jones  v.  Shore's  executors  in  the  Supreme 
Court  of  the  United  States. 

Whatever  language  may  have  been  used  in  tbe  opinion 
ipiven  on  that  occasion,  nothing  is  more  certain,  than  that  this 
point  did  not  even  incidentally  preseat  itself.  There  had 
been  no  remission,  so  that  the  Court's  attention  was  not  in 
any  degree  drawn  to  an  examination  of  the  Secretary's 
power.  Ta  have  circumscribed  it  therefore  within  the  limits 
now  assigned  to  it,  without  its  being  called  in  question  and 
witfaont  arg^ment  or  discussion,  would  hardly  have,  com- 
ported with  the  decorum  due  to  so  high  and  confidential  an 
ofioer  of  the  government,  and  would  have  been  an  unneces- 
mry  specaJation  at  best,  by  which  even  that  Court  would  not 
have  been  bound,  if  the  same  point  had  afterwards  required 
its  decision.  All  it  had  to  do,  was  to  adjust  the  conflicting 
olttms  between  the  representatives  of  a  deceased  Collector 
who  had  made  a  seizure,  and  his  successor  who  had  come  into 
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oiSce  before  judgment,  and  of  course  before  the  money  was 
received.i.  There  was  no  doubt,  without  reference  to  any  au- 
thority,  that  the  forfeiture  in  that  case  was  consummated  f 
but  a  difficulty  arose  under  the  collection  act,  whether  the 
proceeds  belonged  to  the  Collector  in  office  at  the  time  of  ren* 
dering  the*  judgment,'and  the  receipt  of  the  money,  or  to  the 
one  by  whom  the  seizure  had  been  made.  In  reference  to 
that  question  and  no  other,  it  w^as  thought  best,  there  being 
some  ambiguity  in  the  act,  to  consider  the  time  of  seizure  as 
fixing  the"  right,  if  such  seizure  were  afterwards  perfected  by 
judgment,  whether  such  judgment  were  rendered  during  the 
life,  or  after  the  death  of  the  officer  who  had  made  it 

This  judgment  proceeded,  not  more  on  any  consideration, 
than  on  the  hardship  of  depriving  a  Collector,  who  had  incur- 
red all  the  responsibility  of  making  a  seizure,  and  had  been 
exposed  to  much  trouble  and  expense  in  its  prosecution,  of 
the  fruits  of  his  labour,  at  the  very  moment  perhaps,  when  a 
termination  of  the  suit  was  at  hand.  The  decision  is  a  rea- 
sonable one,  and  yet  without  any  disregard  of  English  autho* 
rities,  a  different  rule  might  very  well  have  been  adopted 
under  our  act;  and  one  which,  as  a  general  and  prospective 
one,  would  have  operated  just  as  well  and  as  equitably  be- 
tween Collectors  in  and  out  of  office.  So  far,  indeed,  from  its 
being  necessary  to  express  an  opinion  as  to  the  point  of  time, 
after  which  the  Secretary's  control. over  a  forfeiture  ceases, 
(for  the  money  had  already  been  received,)  it  is  admitted  by 
all  the  counsel,  that  the  penalty  or  forfeiture  might  be  releas- 
ed at  any  time  before  payment  to  the  Collector ;  and  Mr. 
Penlaney,  in  defining  the  word  "  recovered,"  on  which  so- 
much  emphasis  has  been  laid  on  the  present  occasion,  says 
that  it  means  "adjudged  and  received."  The  present  ease 
then  is  entirely  different  from  the  one  on  which  these  re- 
marks are  made,  and  can  therefore^  receive  no  light  whatever 
from  it. 
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But  although  tlie  Supreme  Court  has  not  settled  the  pre- 
sent question,  there  can  be  no  doubt  that  the  Circuit  Court  for 
the  Massachusetts  District  has  denied,  in  terms  not  to  be  mis- 
understood, the  power  of  a  Secretary  to  remit,  after  a  sen- 
tence not  appealed  from,  any  portion  of  the  forfeiture  given 
by  law  to  a  Collector.    Although  both  the  cases^of  the  Mar- 
garetta  and  of  the  HoUou  were  disposed  of  on  other  grounds, 
it  appears  to  be  the  expression  of  a  judgment  formed  on 
great  deliberation,  and  therefore  entitled  to  the  same  high 
consideration  in  which  all  the  decisions  of  that  Court  are  so 
deservedly  held  \  and  it  is  said  without  affectation,  that  not 
until  after  great  hesitation,  did  this  Court  come  to  a  different 
conclusion. 

It  will  pot  be  denied  that  where  a  subject  in  England  ac- 
quires tide  to  a  thing  forfeited  for  a  crime  or  misdemeanor,  the 
King,  although  he  may  pardon  the  offence,  so  as  to  arrest 
the  punishment  of  the  party,  and  remove  any  disability  which 
has  been  incurred,  yet  such  act  of  grace  shall  not  operate  to 
the  injury  of  third  persons,  so  as  to  deprive  them  of  vested 
rights.  And  this  is  in  conformity  with  a  maxim  of  the  com- 
mon law,  non  pottrit  rex  graiiam  Jacercy  cum  injuria  et 
damno  aliorum.  This  is,  and  ought  to  be  so,  wherever  the 
forfeiture  is  to  the  party  aggrieved.  It  may  also  be  the  case 
in  a  qui  tarn  actianj  that  a  pardon  does  not  discharge  that 
portion  of  the  penalty  which  goes  to  the  plaintiff.  So  where 
the  law,  as  in  cases  of  game,  divides  the  penalty  between  an 
informer  and  the  poor,  the  crown  having  no  interest,  a  par- 
don is  no  bar  to  the  filing  of  an  information.  And  it  may  be 
admitted  generally,  that  wherever  an  individual  has  an  inte- 
rest in  the  thing  demanded,  distinct  from  that  of  the  crown, 
whether  by  the  common  or  statute  law,  and  in  many  cases 
whether  a  suit  has  been  commenced  or  not,  the  King  has  no 
power  over  it.     So  also  in  cases  of  prize,  a  sentence  of  con- 
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demnation  may  place  the  titie  of  the  captor  beyond  the  i^ach 
of  prerogative. 

That  these  ^imitations  have  taken  place  in  England  on  the 
power  of  the  crown,  and  very  naturally  and  properly,  may 
be  conceded,  and  tlie  plaintifif's  title  acquire  no  additional 
strength  from  the  admission.  For  before  there  can  be  any 
application  here  of  the  principles  of  these  decisions,  or  any 
analogy  can  be  shown  between  the  cases  cited,  either  from 
the  Courts  of  Common  Law,^  or  from  those  of  prize,  and  the 
one  DOW  under  consideration,  it  should  appear  that  the  title  of 
the  plaintiffs  and  the  power  of  the  Secretary  to  remit,  bear 
some  resemblance  to  the  private  rights  mentioned  in  the 
books,  and  the  pardoning  power  of  the  crown. 

The  rights  acquired  in  England,  and  which  have  been  so 
sedulously  and  so  laudably  guarded  by  the  Courts  of  that 
country,  are  either  derived  from  the  positive  provisions  of  a 
legislative  act,  not  defeasible  on  any  contingency,  or  in  vir- 
tue of  the  common  law,  or  in  consequence  of  captures  jurt 
belli;  whereas  the  right  to  which  it  is  expected  that  the  same 
.protection  will  be  extended  here,  is  derived  under  an  act  of 
Congress,  which,  at  the  very  time  of  conferring  it,  holds  out  an 
intimation  in  what  manner,  and  by  what  authority  it  may  be 
defeated,  and  be  rendered  null  and  unproductive. 

Again,  the  King's  right  to  pardon  is  a  branch  of  his  pre- 
rogative, which  is  exercised  independently  of  any  power  con- 
ferred on  him  by  the  act  of  Parliament  which  creates  the  of- 
fence. All,  which  the  law  does,  is  to  declare  the  crime ;  to 
provide  for  its  punishment ;  and  sometimes  it  annexes  a  pe- 
nalty which  goes  to  an  informer,  or  to  the  party  grieved,  or 
to  any  one  who  will  sue  for  the  same.  In  all  these  cases,  the 
law  is  silent  as  to  any  right  of  the  crown  to  pardon,  or  as  to 
the  extent  to  which  such  power  shall  be  exercised.  When- 
ever, therefore,  this  prerogative,  although  inherent  in  the 
crown,  and  inseparable  from  regal  dignity,  was  interposed  in 
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the  cases  which  have  been  put,  it  was  reasonable  and  to  be 
expected,  that.  Courts  would  restrain  it  within  such  limits^as 
to  prevent  its  infringing  on  private  rights. 

But  does  the  same  reason  exist  £ot  a  similar  restriction  on 
the  power  of'  the  Secretary  ?  The  right  to  any  part  of  a  for- 
feiture in  a  custom-house  officer,  it  is  true,  is  founded  on  an 
^tet  of  Congress.  But  the  same  authority  as  has  just  been  men- 
tioned declares  how  it  shall  be  asserted,  and  in  what  way  it 
may  be  defeated ;  so  that  it  is  a  right,  contingent  in  its  very 
inception. 

Nor  is  it  in  virtue  of  the  pardoning  power  vested  by  the 
constitution  in  the  President,  that  these  remissions  take  place, 
which  it  might  then  be  proper  to  restrain  within  the  same 
Uouts,  if  it  should  be  attempted  to  be  so  exercised  as  not  only 
to  remit  the  punishment  of  the  offender,  but  to  defeat  any  pri 
vate  interest  which  had  attached  on  commission  of  the  a^t 
which  was  pardoned. 

These  forfeitures,  on  the  contrary,  are  released  in  virtue  of 
«B  authority  specially  delegated  to  the  officer  at  the  head  of 
the  Treasury.  It  is  a  power  not  only  to  remove  a  disability, 
eensequent  on  some  breach  of  the  statute,  but  more  part^cu-* 
larly  for  the  purpose,  and  for  which  it  is  more  frequently  ex- 
erted, of  mitigating,  and  remitting  forfeitures.  And  it  is  not 
perceived  how  any  citizen  can  reasonably  object  to  having 
eueh  a  claim  submitted  to  the  same  responsible  officer  by 
whom  those  of  the  United  States  are  to  be  adjudged. 

Instead  then  of  recurring  to  English  decisions,  which  are 
predioeted  of  a  different  state  of  things,  and  adapted  to  a  dif- 
ferent code  of  laws,  we  shall  probably  be  led  to  a  more  cor- 
rect conclusion,  by  looking  only  at  the  different  acts  of  Con- 
gress which  have  been  passed  in  relation  to  this  subject, 
and  at  the  practice,  which,  from  an  early  period  to  the  pre- 
sent day  has  been  pursued  under  them,  without  a  complaint 
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being  heard  from  any  quarter,  until  the  one  which  has  grown 
out  of  the  present  remissions. 

* 

A  system  of  revenue  laws  must  necessarily  contain  so  ma- 
ny and  such  minute  provisions,  enforced  by  a  corresponding 
number  of  penalties  and  forfeitures,  as  frequently  to  subject 
to  difficulties  the  most  upright  and  wary  merchant,  and  ex- 
pose his  property  to  seizure  and  confiscation.  That  sach 
cases  must  occur  was  early  foreseen,  and  yet  it  was  not 
thought  proper  to  trust  any  Court  with  the  power  of  acquit- 
tal founded  solely  on  the  innocence  of  the  party.* 

If  the  tribunal  having  cognizance  of  the  fact  of  forfeiture, 
might  also  have  inquired  into  the  qiu>  animo,  a  sentence  of 
confiscation  would  never  have  been  pronounced,  if  the  inno- 
H  cence  of  the  claimant  had  been  made  out  \  and  the  present 
difficulty  could  not  have  occurred.  And  in  such  cases,  if  by 
newly  discovered  testimony  his  innocence  might  be  made  to 
appear  even  after  judgment,  it  is  perhaps  not  saying  too 
much,  that  a  Court  would  not  have  been  unwilling  (merely 
because  the  right  of  a  collector  had  thereby  become  ateolute,) 
to  stay  proceedings  on  its  own  sentence,  and  to  vacate  it  al- 
together, if  justice  required  it.  At  any  rate,  on  an  appeal, 
this  testimony  would  be  received,  and  the  first  sentence  re- 
versed. 

The  legislature,  however,  has  thought  proper,  in  order  t5 
arrive  at  the  same  end,  to  prescribe  a  different  course.  If  the 
fact  be  made  out,  which,  by  law,  produces  a  forfeiture,  a 
Court  is  bound  to  pronounce  sentence  accordingly.  But  to 
have  left  the  system  here  would  justly  have  exposed  the 
American  government  to  the  charge  of  injustice  in  making 
no  discrimination  between  the  innocent  and  guilty.  Provi- 
sion, therefore,  was  made  to  rescue  property  which  might  in- 
Qocently  become  liable  to  forfeiture  from  the  penal  sanctions 
of  the  law. 

a  See  the  case  of  the  brig  Willjam  Grav,  anit  p.  1^. 
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By  the  89th  section  of  the  collection  law,  the  collector  is 
enjoiQed  to  cause  suits  to  be  commenced  for  all  penalties^ 
and  to  prosecute  them  to  effect^  and  is  to  receive  from 
the  Court  the  sums  recoveredy  and  on  the  receipt  thereof,  is 
to  distribute  the  same  according  to  law.  ■  The  91st  section 
of  the  same  wit  declares,  that  all  fines,  penalties,  and  forfei- 
tures, recovered  by  virtue  thereof,  after  deducting  all  proper 
costs  and  charts,  shall  be,  one  moiety  for  the  use  of  the 
United  States,  and  the  other  moiety  for  the  collector,  and 
certain  other  officers  of  the  customs.  This  act  passed  March 
2d,  1799.  Tlie  first  act  regulating  the  collection  of  duties 
and  containing  a  similar  provision,  passed  1st  September, 
1789. 

Both  these  laws*require  of  the  Court,  where  the  prosecu- 
tion is  depending,  to  hear  and  determine  the  cause  according 
to^law  ;  which  can  only  mean,  that  if  the  fact  which  works  a 
forfeiture  be  proved,  the  Court  must  decide  without  refer*' 
ejiee  to  the  innocence  of  the  person  to  whom  the  forfeited  ar- 
ticle belongs. 

From  1789  until  1797,  no  mitigating  control  was  vested 
any  where,  unless  the  same  resided  in  the  President  in  vir- 
tue of  his  own  constitutional  right  to  grant  reprieves  and  par- 
dons for  offisnces  against  the  United  States ;  and  if  under  this 
aulhority  these  remissions  had  taken  place,  it  might  with 
reason  be  contended,  even  in  the  absence  of  any  adjudged 
case  that  he  could  not,  either  before  or  after  judgment,  re- 
lease the  shares  of  the  public  officers.  ^ 

On  the  3d  of  March,  1797,  after  the  hardships  and  injus- 
tie6  of  the  existing  system  must  have  been  felt,  in  leaving 
liable  to  sequestration,  property  whose  owner  had  been  guil- 
ty of  no  wilful  neglect  or  fraud,  the  legislature  for  the  first 
time,  confer  on  the  Secretary  of  the  Treasury  the  power  in 
question.  An  act  which  then  passed,  authorizes  him  in  a 
mode  therein  prescribed,  to-  mitigate,  or  remit  altogether, 
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any  fine,  forfeiture^  or  penalty,  or  any  part  thereof,  if  in  h]» 
opinion  the  same  shall  have  been  incurred  '*  without  wilfoi 
negligence  or  any  intention  of  fraud,  in  the  person  or  persons 
incurring  the  same,"  and  to  direct  the  prosecution,  if  any 
shall  have  been  instituted  for  the  recovery  thereof,  to  cease 
and  be  discontinued,  upon  such  terms  or  conditions  ks  he 
may  deem  reasonable  or  just. 

As  this  act  was  the  first  of  the  kind  which  had  been  passed,  and 
not  until  the  law  for  the  collection  of  duties  had  been  in  force 
for  several  years,  during  which  period  many  seizures  for  for- 
feitures had  been  made,  it  very  properly  contained  a  provi- 
so, to  prevent  its  affecting  private  rights  or  claims  to  any  part 
of  such  forfeitures,  in  case  a  prosecution  had  been  commenced, 
whether  judgment  were  passed  or  not,  before  the  passage 
thereof,  or  of  any  other  act  relative  to  such  mitigation. 

This  proviso,  while  it  bespeaks  a  solicitude  in  the  legis- 
lature not  to  interfere  with  vested  rights,  shows  that  all 
claims  founded  on  seizures  made  after  the  passing  of  saeh 
laws,  were  to  be  subject  to  the  Secretary's  examination,  pre^ 
cisely  in  the  same  way  with  these  of  the  United  States.  This 
act,  which  was  temporary,  was  made  perpetual  by  a  law  pas- 
sed the  1st  February,  1800, 

It  is  impossible  to  peruse  these  acts  without  assenting  at 
once  to  the  liberality  and  justice  of  their  provisions — ^nor  can 
we  forbear  remarking  that  no  limit  is  any  where  prescribed 
to  the  Secretary's  power,  as  to  the  time  when  it  shall  be  ex- 
ercised, other  than  that  it  must  be  during  the  prosecution. 
The  legislature  thought  it  a  sufficient  spur  to  the  interest,  and 
an  ample  remuneration  for  the  vigilance  and  labour  of  the 
custom-house  officers,  to  leave  undisturbed  their  partieipatioii 
in  the  fruits  arising  from  every  criminal  violation  of  law,  (if 
such  expressions  may  be  used.)  But  to  permit  them  to  d^ 
vide  the  property  of  an  unfortunate  and  innocent  merchant^ 
was  considered  as  at  war  with  the  first  principles  of  morality 
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mxkd  jusdoe.  When  a  claim,  therefore,  of  this  nature  is  aa- 
aertody  no  Court  can  be  blamed  for  looking  at  it  with  more 
than  ordinary  jealousy,  nor  for  withholding  its  sanction  so 
long  as  a  reasonable  doubt  of  its  validity  shall  remain. 

If  goods  are  unladen  from  a  Teasel  without  a  permit,  of  the 
value  only  of /our  hundred  dollars,  the  vessel,  whatever  ft 
nuty  be  worth,  is  absolutely  forfeited.  Now,  after  the  go- 
vernment is  satisfied  of  the  entire  innocence  of  the  owners,  and 
has  remitted  the  whole  penalty  under  a  law  in  force  at  the 
time  of  seizure,  can  it  be  endured  that  a  Collector  shall  be 
penmtted  to  enforce  his  title  to  any  part  of  it,  merely  because, 
after  a  few  proclanutions,  rapidly  succeeding  each  other,  a 
Court  haa  declared,  which  was  never  disputed,  that  a  forfei- 
ture had  taken  place  ?  Is  it  right,  is  it  just;  is  it  honest,  that 
it  ahoald^be  so  ? 

Bather  than  lay  hold  of  a  technical  term,  which,  after  all, 
may  not  have  been  used  in  such  sense,  in  support  of  a  claim 
vrhich  has  so  little  to  recommend  it,  every  disposition  will  be 
felt  to  give  the  law,  if  it  can  be  done  without  a  palpable  vio- 
ktkm  of  duty,  such  an  interpretation  as  will  best  promote 
the  benevolent  and  equitable  intentions  of  the  legislature, 
and  will  extend  relief  to  every  portion  of  the  property,  so 
long  as  it  has  not  been  converted  into  money,  and  paid  to  the 
CeiUecior.  It  will  not  readily  fetter  itself  with  cases  of  doubt- 
ful ap|Aioation,  nor  consider  a  pardon  and  a  remission  under 
this  act  as  convertible  terms,  nor  impose  on  the  latter  the 
same  reatrielions  and  limitations  which  it  has  been  thought 
proper  to  prescribe  for  the  former.      A  pardon,  as  the  very 
term  imports,  is  an  act  of  mercy  and  favour,  and  generally 
soppoaea  its  object  guilty.     A  remission,  on  the  contrary,  is 
an  act  of  justice,  and  cannot  be  obtained,  until  the  entire  inno« 
eence  of  the  petitioner  be  established,  not  by  testimony  taken 
eaqfarte,  but  after  full  notice  to  the  proper  officer  of  the  go^ 
vemment,  and  to  the  Collector  who  made  the  seizure. 
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But  it  is  said,  that  after  a  recovery ,  that  is,  after  sentenee 
of  forfeiture,  the  power  of  remission  may  still  apply  to  the 
share  of  the  government,  but  cannot  be  exercised  over  the 
part  claimed  by  the  Collector  and  his  associates. 

No  such  distinction  is  found  in  the  act.  If  such  sentence 
be  a  bar  to  an  interference  with  the  share  of  these  ofiBcers,  it 
is  not  perceived  why  it  should  not  also  withdraw  the  case 
from  the  Secretary's  cognizance,  as  it  regards  the  interest  of 
the  public ;  for  he  has  no  better  or  larger  right  to  release 
the  latter,  than  the  former. 

But  is  the  term  recovery ,  on  which  so  much  stress  is  hud, 
of  so  much  value  and  effect,  and  so  very  appropriate  and  in- 
flexible in  its  meaning,  as  necessarily  and  absolutely  to  be  li- 
mited in  its  signification  to  the  time  of  rendering  judgment, 
and  susceptible  of  no  other  signification  whatever?  The 
Court  feels  no  obligation  to  attach  so  much  importance  to  this 
term. 

In  the  formal  and  solemn  language  of  a  common  law  re- 
cord, it  is  considered  that  a  party  recover — and  if  the  legis- 
lature had  been  speaking  of  proceedings  in  Courts  of  Common 
Law  only,  and  no  light  had  been  afibrded  by  other  parts  of 
the  act,  some  argument  might  have  been  drawn  from  the  use 
of  that  word.  ^  But  as  most  of  the  proceedings  to  which  this 
power  applies  are  necessarily  in  rem  and  in  the  admiralty, 
in  whose  judgments  or  decrees  in  such  cases  this  term  never 
occurs,  there  is  no  reason  for  applying  to  it  any  other  than  its 
popular,  ordinary,  and  vulgar  meaning,  which  is  to  r^iin 
the  possession  of  something  which  may  have  been  lost  or 
taken  2^way,.orto  reduce  to  actual  possession  something  to 
which  we  have  or  may  assert  a  claim.  Now  a  judgment  has 
no  such  effect ;  it  does  not  put  the  party  in  possession  of  the 
thing  claimed.  Nothing,  therefore,  is  recovered  within  the 
meaning  of  this  law,  until  it  is  <<  adjudged  and  received." 

But  this  is  not  the  only  term  used  by  which  the  Secretary'? 
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power  is  to  be  tested.     He  is  to  direct  the  prosecution  to 
cease  and  be  discontinued. 

Now  a  prosecution  in  legal  or  common  phraseology,  is  not 
at  an  end  so  long  as  an  execution  be  necessary  to  produce  the 
fruits  of  it.  It  is  the  last,  but  a  very  important  step,  and  one 
iwhieb  must  taie  place  if  no  settlement  intervenes,  and  be  ac- 
'  tually  executed  before  there  is  an  end  of  the  prosecution.  If 
tbea  the  Secretary  may  direct  a  prosecution  to  cease,  what 
right  can  a  Court  have  to  limit  his  power  to  one  stage  of  it, 
more  than  to  another  ? 

Under  the  interpretation  contended  for  by  the  plaintiffs,  it 
would  be  very  difficult  in  many  cases  to  obtain  a  remission, 
however  good  a  title  the  party  might  make  out,  for  more  than 
a  moiety,  and  perhaps  not  even  for  so  much.     A  Court  is  not 
bound,  on  the  appearance  of  a  petition,  to  stay  its  proceedings 
on  the  libel.    What  then  is  an  innocent  man  to  do  ?     He 
cannot  deny  the  forfeiture,  and  if  he  does,  witnesses  are  at 
hand  to  prove  it     In  this  dilemma  he  presents  his  petition, 
but  before  the  facts  can  be  proved,  stated,  and  transmitted  to 
the  Treasury,  or  before  the  Secretary  has  pronounced  judg- 
ment on  them,  a  sentence  passes,  after  which,  if  a  remission 
come,  he  must  be  content  to  lose  the  one  half,  if  not  the  whole 
of  his  property ;  not  because  its  value  has  been  received  by  the 
CoViector,  but  because  the  sentence  has  ascertained  what  was 
admitted  from  the  beginning,  that  a  forfeiture  had  accrued. 
In  this  very  case  sentence  was  pronounced,  as  appears  by  the 
decree  itself,  without  even  a  claim  being  filed,  and  while  a 
petition  for  remission  was  lying  in  the  Secretary's  office. 

Bat  at  what  epoch,  it  is  asked,  is  this  power  to  cease  ? 
Shall  it  extend  even  to  the  money  after  it  has  been  received 
and  distributed  ?  When  a  Secretary  shall  act  at  so  late  a  pe- 
riod as  is  here  put,  it  will  be  time  enough  to  .decide  whether 
he  has  not  transcended  his  authority.  If  it  be  admitted  that 
such  an  exercise  of  power  would  be  extravagant  and  illegal, 
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it  will  not  follow  that  prior  to  ft  receipt  of  the  money,  it  may 
oot  legitimately  be  exerted  over  the  whole  subject. 

This  view  of  the  act  derives  much  support  from  the  unifiirm 
practice  of  the  Treasury. 

It  is  believed  that  every  Secretary  has  remitted  the  whole 
of  a  forfeiture  even  after  condemnation,  and  it  is  not  known 
that  his  right  so  to  do  has,  until  very  recently,  been  caOed  Jd 
question.  Considering  the  character  and  acknowledged  legal 
talents  of  the  gentlemen  who  have  successively  been  at  the 
head  of  this  department?  a  Court  may  acquiesce  in  an  inter- 
pretation which  they  have  given  to  the  act,  without  much 
danger  of  falling  into  error. 

Nor  can  such  remission  be  regarded  as  a  mere  ministerid 
«ct.  It  partakes  much  of  a  judicial  character.  It  cannot  be 
made  but  on  evidence  regularly  taken,  so  that  his  act  in  deci* 
ding  on  the  innocence  of  the  claimant  is  las  much  a  judicial 
one,  as  is  that  of  the  Court  in  pronouncing  on  the  fact  of  for- 
feiture. 

Perhaps  after  all,  as  the  Secretary  has  jurisdiction  of  the 
matter,  he  had  better  be  regarded  not  only  as  the  proper  per- 
son to  afford  relief,  but  as  the  sole  judge  of  the  extent  of  it, 
and  of  the  time  after  which  it  cannot  be  granted. 

Upon  the  whole,  the  opinion  of  the  Court  on  this  part  of 
the  case  is,  that  as  a  seizure  is  made,  with  full  knowledge  in 
the  Collector  of  this  power  in  the  Secretary,  he  cannot  be  re- 
garded as  aggrieved  by  its  exercise,  so  long  as  the  property, 
or  the  bond  given  for  its  value,  remain  in  possession  of  the 
Court,  and  the  money  has  not  been  received  by  the  Collector. 

The  special  causes  of  demurrer  will  now  be  disposed  o£ 
The  first  cause  assigned  is,  that  the  replication  is  a  depar- 
ture from  the  declaration,  in  as  much  as  the  latter  proceeds 
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upoa  aeause  of  action  in  favour  of  the  United  States,  whereas 
the  replication  discloses  a  cause  of  action  in  favour  of  Isaac 
Ilsley  and  James  G.  Jewett. 

A  depaiture  in  {heading  takes  place,  when  a  second  plea 
contains  matter  not  pursuant  to  the  former,  and  which  does 
not  fortify  the  same, — ^with  perhaps  this  qualification, — that  if 
a  mziter  be  pleaded  which  could  not  have  been  shown  or  stat- 
ed  ia  the  former  plea,  such  new  matter  will  not  always  be  a 
departure.  It  is  certain  that  Courts,  to  avoid  multiplicity  in 
pteadiugy  relnctantiy  admit  any  matter  to  be  alleged  in  a  sub- 
sequent plea,  which  might  have  been  sooner  set  forth. 

Thus,  In  a  praecipe  quod  reddat^  if  the  tenant  plead  that 
the  land  was  devised  to  him^  and  the  plaintiff  reply  infancy, 
Uie  deieadant  cannot  rejoin,  that  by  custom  infants  may  de- 
vise ;  this  being  a  departure ;  because  he  ought,  as  the  Court 
say,  to  have  pleaded  this  matter  in  the  first  instance. 

If  performance  of  covenants  be  pleaded,  and  the  plaintiff 
replies  that  the  defendant  did  not  do  such  an  act  according  to 
the  covenant,  the  defendant  cannot  in  his  rejoinder  say  that 
be  oflered  to  do  it,  and  the  plaintiff  refused--*for  the  tender* 
and  refusal  should  have  been  set  forth  in  the  plea. 

A  defendant  pleaded  in  bar  a  lease  for  50  years,  made  by  a 
corporation,  and  afterwards  in  his  rejoinder,  pleads  a  proviso 
in  a  statute,  which  makes  such  leases  good  for  21  years, — this 
was  also,  and  for  the  same  reason,  adjudged  a  departure. 

It  is  given  as  a  rule  in  doctrina  placitandiy  that  if  a  gene- 
ral matter  be  pleaded,  where  the  special  ma^er  might  have 
been  pleaded,  the  party  shall  not  maintain  the  general  with 
the  special  matter.  Nor  is  the  rule,  which  in  the  case  of 
new  matXer  being  alleged,  permits  the  other  party  also  to  al- 
l^e  new  matter  in  avoidance  of  it,  at  variance  with  the  one 
just  mentioned — ^for  if  the  new  matter  here  intended,  be 
something  which  the  party  against  whom  it  is  alleged  had  no 
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opportunity  of  knowing  before^  the  one  rule  will  consist  and 
be  in  harmony  with  the  other. 

In  later  times  the  same  rule  has  been  recognised  and  en- 
forced. In  Willes  Rep.  639,  the  defendant  in  trespass  plead- 
td  his  taking  the  cattle,  damage-feasant,  and  in  his  rejoinder, 
for  a  surcharge  of  common.  The  Court  thought  this  a  depar- 
ture, as  the  surcharge  might  have  been  pleaded  at  first 

In  answer  to  these  cases,  it  is  said  that  an  assignee  of  a 
chose  in  action  may  sue  at  law  in  the  name  of  the  assignor, 
and  that  if  an  obligor  plead  a  release  from  the  obligee  in 
whose  name  the  action  is  brought,  executed  after  notice  of 
the  assignment,  a  replication  which  states  such  assignment 
and  notice  will  be  good.  This  may  well  be,  for  non  eonHai 
that  the  assignee  had  any  notice  of  the  release  until  it  was 
pleaded  ;  or  it  may  be  allowed  in  this  way,  to  allege  a  fraud 
in  the  defendant,  which  defeats  his  bar* 

Without  inquiring  whether  Courts  of  Law  would  not  haye 
done  better  to  leave  assignees  to  the  exclusive  protection  of 
a  Court  of  Equity,  it  is  sufficient  to  remark  that  the  new 
matter  set  forth  by  the  plaintiffs  in  their  replication,  was  not 
only  in  their  knowledge  at  the  time  of  filing  their  declara- 
tion, but  was  the  very  ground  on  which  they  expected  to 
render  the  Marshal  liable ;  and  that  so  far  from  fortifying 
their  declaration,  it  shows  that  the  United  States,  who  are 
plaintiffs  on  record,  have  not  only  no  interest  in  the  action^ 
but  that  they  have  done  all  they  could  do  to  release  the  same. 
Nor  is  this  new  matter  alleged  with  the  view  of  setting  aside 
the  defence  on  the  ground  of  any  fraud  in  the  United  States 
or  their  officer. 

The  Court  is  of  opinion  that  the  first  cause  of  demurrer  is 
good. 

The  second  is,  that  no  authority  is  disclosed  by  the  repli- 
cation to  prosecute  in  the  name  of  the  United  States. 
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It  has  been  attempted  to  avoid  the  force  of  this  objection 
by  considering  the  real  plaintiffs  in  the  character  of  assignees 
of  tbe  judgment)  although  no  assignment  is  set  forth,  nor  is  it 
pretended  that  any  exists — or  by  regarding  the  United  States 
as  trustees  for  the  Collector  and  Naval  Officer,  who  have, 
Aerefore^  a  right  to  use  their  name.     It  will  be  going  fur- 
ther than  has  yet  been  gone,  for  a  Court  of  Law  to  consider 
persons  in  the  situation  of  their  Collectdr  and  Naval  Officer  as 
assignees  of  a  judgment,  or  the  United  States  as  trustees  for 
their  use,  merely  because,  if  the  money  had  been  received, 
they  would  have  been  entitled  to  a  share  of  it. 

But  if  the  United  States  were  their  trustees,  and  they  have 
released  the  judgment,  it  is  no  reason  why  the  cestuy  que 
trust  should  not  be  bound  at  law  by  such  release,  as  no  fraud 
can  be  supposed  in  the  government  or  its  officer,  nor  is  any 
pretended.    It  is  not  fit,  after  such  an  overt  act  on  the  part 
of  the  United  States,  to  permit  individuals  who  may  think 
themselves  injured  by  it,  to  enforce  in  their  name,  and  that 
too  in  a  Court  of  Common  Law,  a  demand  which  they  may 
suppose  tbemselyes  to  have  against  the  Marshal  for  giving 
effect  to  such  release.     If  they  have  .been  injured  by  the  offi- 
eer,  for  it  is  against  him'  that  a  recovery  is  sought,  it  is  better 
to  force  them  to  sue  in  their  own  name,  if  they  have  any 
cause  of  action,  than  to  embarrass  the  record. with  legal  and 
equitable  interests,  which  must  always  be  more  or  less  pro- 
ductive of  confusion  and  embarrassment. 

Nor  should  a  party  lightly  be  permitted  to  avail  himself 
of  the  advantage  of  suing  in  the  name  of  the  United  States, 
when  the  action  is  brought  exclusively  for  his  own  benefit, 
and  he  can  sue  if  his  claim  be  a  good  one,  in  his  own  name. 
Nor  should  any  facility  in  a  case  like  this  be  afforded,  if  not 
a  matter  of  strict  right,  to  sue  a  public  officer  in  the  name  of 
the  United  States,  when  it  appears  that  the  only  demand,  if 
there  be  any,  arises  out  of  his  obedience  to  the  mandate  of 
an  officer  designated  by  law  to  act  in  the  premises. 
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Another  cause  of  demurrer  is  assigned  which  the  Coart  is 
also  strongly  inclined  to  consider  a  fatal  one.  It  is  the  0t» 
which  arises  from  a  disclosure  of  the  fact  in  the  repUcMioD 
that  the  writs  of  execution  which  issued  from  the  Dialrkl 
Court  of  Maine,  were  for  the  sole  benefit  of  Ilsley  and  Jew* 
ett,  and  it  is  therefore  asked  what  right  these  gentlemen  had 
to  direct  an  execution:  to  any  other  but  to  the  Marshal  of  that 
district. 

Executions  on  judgments  in  Courts  of  the  United  States 
obtained  for  their  use,  may  run  into  any  district  or  territory. 
This  is  a  high  privilege^  to  enable  the  goT.ernment  to  coUeet 
their  debts  with  greater  facility  than  other  creditors,  and  is 
therefore  carefully  confined  to  such  cases  alone.  If  then,  the 
Court  cannot  regard  the  interests  of  Ilsley  and  Jewett,  so  hr 
as  to  permit  them  to  sue  in  the  name  of  the  United  States, 
they  ought  not  to  object  to  their  being  considered  for  eyery 
other  purpose  as  the  real  and  only  parties  whose  rights  are  to 
be  protected  ;  and  then,  whence  is  derived  their  title  to  sead 
into  this  district  an  execution  on  a  judgment  obtained  else- 
where, and  in  which  at  the.time  of  its  issuing  they  admit  tha 
public  had  no  interest  whatever  ? 

In  answer,  it  has  been  said,  that  the  judgment  being  origi- 
naliy  for  the  use  of  the  United  Sutes,  the  terms  of  the  act  are 
satisfied. 

This  may  be,  and  being  never  very  solicitous  to  constme 
an  act  by  its  spirit,  where  it  can  be  avoided;  this  pointy  •!• 
though  not  free  from  doubt,  will  be  left  undecided  :  and  yet, 
if  ever  an  act  were  done  contrary  to  the  manifest  intention  of 
the  legislature,  it  is  the  one  we  are  now  examining,  and  never 
was  there  a  fitter  occasion  for  applying  the  maxim  of  CMMmlo 
raiionty  cessat  et  ipsa  lex. 

The  Court  will  also  leave  undecided  the  question  whether 
an  action  will  lie  for  an  individual  for  a  tort  done  to  the  Uni- 
ted States  by  a  Marshal,  in  not  executing  a  writ  issned  in 
their  favour,  because  such  individual  may  consider  himself 
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aggrieMl  thereby  ia  consequence  of  some  interest  he  may 
have,  or  suppose  himself  to  have,  in  such  process. 

'  The  Isflt  cause  of  demurrer  assigoed^  which  the  Court  also 
eonsiders  as  a  good  one,  is,  that  the  action  is  prosecuted  in 
the  name  of  so  attorney  who  is  not  District  Attorney,  to 
wlnmi  is  ezefusively  confided  the  conduct  of  actions  in  wbteb 
the  goveromeot  is  interested. 

The  only  answer  we  have  heard  to  this  objection,  which  ia 
not  a  safficient  one,  is  that  non  constat  that  the  attorney  on 
record  is  not  the  District  Attorney.  The  Court  judicially 
knows  this  officer — ^his  commission  is  shown  to  it — he  acts 
in  presence  of  tlie  Court  in  all  criminal  prosecutions,  and  on 
all  occasions  where  the  interests  of  the  United  States  are  con- 
cerned ;  and  whenever  he  does  appear  on  record,  it  is  in  his 
official  character.  The  Court,  therefore,  can  and  ought  to 
take  notice  of  such  an  objection  whenever  its  attention  is 
drawn  to  the  fact;  and  although  it  may  not  in  ordinary  cases, 
uoless  under  special  circumstances,  call  for  the  production  of 
any  authority  for  an  attorney  of  this  Court  to  appear  in  a  par- 
ticular snit,  yet  knowing  that  the  United  States  have  an  at- 
torney of  their  own,  no  other  should  merely  at  the  instance 
of  an  individual.be  permitted  to  act  in  his  place. 

It  should  be  mentioned  here,  that  the  gentleman  who  ap- 
pears on  the  record  as  attorney  for  the  plaintiff,  was  appoint- 
ed by  the  Court,  under  an  impression  that  in  some  cases  an 
individual  might  have  a  right  to  prosecute  in  the  name  of  the 
United  States,  in  which  if  the  District  Attorney  refused  to 
appear,  the  Court  might  empower  some  one  to  act  in  his 
stead.     Whether  this  be  correct  or  not,  the  Court  is  now  sa- 
tisfied that  the  District  Attorney  was  right  here  in  refusing 
.  to  act,  and  that  the  real  plaintiffs,  if  there  be  any  cause  of  ac- 
tion against  the  Marshal,  should  have  sued  in  their  own 
names. 
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A  suggestion  was  made,  although  it  did  not  appeair  to  be 
relied  on,  that  these  very  questions,  or  some  of  them,  had 
been  decided  by  the  District  Court  of  Maine  and  betweea 
these  same  parties.  If  so,  such  judgment  should  have  been 
spread  on  the  record  ;  but  in  looking  at  the  proceedings  of 
that  Court  on  the  petition  of  Ogden,  Smedes,  and  Butler,  it 
does  not  appear  on  what  ground  the  prayer  of  it  was  rejected, 
and  most  certainly  several  of  the  questions  which  have  been 
made  here,  could  not  have  occurred  on  that  occasion. 


Judgment  must  he  entered  for  the  defendant 
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The  Sloop  Active. 

A  Tcnci  Ucemed  for  the  cod-fithery  under  the  32d  section  of  the  act  for  enroll- 
ing and  Vicenting  veisels,  daring  the  embargo  laws  took  on  board  a  quadti- 
tj  of  goodj  withoot  inspection  at  a  wharf  in  New-London,  to  transport  aboat 
£re  mUes  to  Mistic  riTer,  in  the    same  district,  but  was   seised  whaa  a 
mih  and  m  half  on  her  way.    Holden,  that  although  she  had  not  riolatefl 
any  of  the  prorisions  of  the  embargo  laws,  she  was  forfeited  for  being  em- 
ployed in  aaiotlier  trade  than  that  for  which  she  was  licensed. 
Ji  turns,  that  no  penalty  was  mtended  to  be  inflicted  by  the  2d  section  of  the 
additional  embargo  law  of  the  26th  of  April,  1808,  for  loading  a  resiel  with- 
out inspection,  but  that  the  penalty  for  leaving  the  district  without  a  clear- 
ance, whicli  could  be  obtained  only  on  inspection,  was  thought  by  the  legis- 
latnre  to  be  alone  a  sufficient  sanction  to  secure  an  inspection. 

Jt  t€emt,  that  the  penalties  tliere  mentioned  were  intended  to  apply  to  the  in- 
specting officers. 

LIVINGSTON,  J.     Aboitt  the  facts  which  produced  this 
prosecution,  there  is  little  or  no  controversy. 

It  appears  that  the  sloop  Active,  being  regularly  licensed  to 
carry  on  the  cod-fishery,  and  owned  by  Henry  Billinger  and 
William  A.  Morgan,  who  now  appear  as  claiihants  of  the  ves- 
sel, on  the  5th  of  July  last,  while  lying  at  a  wharf  in  the 
port  of  New-London,  took  on  board  the  articles  mentioned 
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in  the  libel,  for  the  purpose  of  transporting  them  to  MMt 
river  in  Groton,  in  the  same  district,  about  five  miles  fiom 
said  wharf.  That  Gates,  who  claims  the  principal  part  of 
the  cargo,  never  was  an  owner,  master,  or  m^iiie  of  said 
sloop.  That  the  cargo  was  put  on  board  without  the  luiow- 
ledge,  and  not  under  the  inspection  of  any  of  the  revenue  offi- 
cers of  the  District  of  New-London.  And  that  the  vessel 
being  then  on  her  way  to  Mistic  river,  was  seized  about  one 
mile  and  a  half  below  the  town,  by  a  boat  belonging  io  a 
revenue  cutter. 

The  first  objection  taken  to  this  proceeding  of  the  sloop 
Active,  and  urged  as  a  cause  of  condenmation,  is  the  manner 
in  which  the  cargo  was  put  on  board,  which  it  is  insisted 
ought  to  have  been  done  under  the  inspection  of  a  revenue 
officer.  This,  it  is  thought,  is  rendered  necessary  by  the  2A 
section  of  the  supplementary  embargo  law,  passed  25th  ApriV 
180S,  taken  in  connexion  with  the  27th  and  5(hh  sections  of 
the  colleotion  law. 

By  the  first,  no  vessel  of  this  description  could,  during  the 
continuance  of  certain  acts,  receive  a  clearance,  (which  liad 
been  considered  necessary  by  the  preceding  section,)  unless 
the  lading  were  made  under  the  inspection  of  the  proper  re- 
venue  officers,  subject  to  the  same  regulations  and  penalties 
as  are  provided  by  law  for  the  inspection  of  goods  imported 
into  the  United  States. 

If  the  legislature  by  this  clause,  intended  to  subject  a  ves- 
sel and  cargo  to  forfeiture  for  the  /omission  of  a  regular  in- 
spection previous  to  her  lading,  it  must  be  allowed  that  they 
have  not  been  very  happy  in  the  choice  of  their  expressions. 
If  there  be  any  ambiguity  in  a  penal  act,  and  consequently 
considerable  doubt  whether  a  forfeiture  has  accrued,  it  will 
always  be  a  very  good  reason  to  acquit  the  property.  It  can- 
not be  the  duty  of  a  Court,  by  nice  discriminations  and  con- 
structions, to  bring  within  the  operation  of  a  penal  statute  any 
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which  is  not  Very  obviously  within  the  plain  provisions 
of  it.  The  Cotirti  so  far  from  beiog  of  this  opinion,  is  inclined 
to  think  that  the  only  purpose  for  which  an  inspection  was 
to  be  Bodergone,  was  to  entitle  the  vessel  to  a  clearance^ 
vrithout  which,  she  could  not  depart  frqm  any  district  of  the 
United  States,  without  subjecting  herself  to  forfeiture,  which 
WW  a  saScient  security  for  the  observance  of  that  ceremony. 

On  looking  into  the  sections  of  the  collection  hw  which  have 
been  referred  lis  the  Court  does  not  perceive  one  word  said 
of  inspection,  or  any  penalty  imposed  for  not  submitting  to 
one.  The  one  inflicts  a  penalty  for  landing  goods  without 
proper  astbority ;  and  the  other  for  landing  them  at  night, 
or  withoot  a  permit  All  the  clauses  of  the  act  which  relate 
to  inspection,  are  directory  to  the  public  ofScers ;  and  should 
a  Coileclor  negleet  to  put  an.  insjtector  on  board,  or  grant  a 
fermit  to  land  without  that  formality,  whatever  penalties  he 
nugbt  i&ettr  himself,  neither  goods  nor  vessel  would  be  for- 
feited. As  DO  forfeiture,  therefore,  arises  from  the  mere  cir- 
caoistaoee  of  goods  which  are  imported  not  having  been  in- 
spected previous  to  their  landing,  how  can  this  Court  under- 
taike  to  say,  without  some  more  explicit  declaration,  that  the 
bare  putting  them  on  board  without  such  ceremony,  shall 
work  a  confiscation  of  them  ?  Besides,  she  was  sttU  within 
iha  iUstrict,  and  might  have  applied  for  a  clearance,  when  it 
weald  have  been  the  Collector's  duty  to  have  the  lading  in- 
qpeeted.  But  if  he  had  granted  a  clearance  without  that 
form,  it  can  hardly  be  supposed  that  his  negligence  or  omis- 
sion would  have  occasioned  a  forfeiture.  The  only  way  in 
whi^  this  section  of  the  embargo  law  can  be  understood, 
and  which  is  also  its  grammatical  construction,  is  that  the 
officers  of  tbe  revenue,  in  performing  the  inspection,  are  to 
be  subject  to  the  penalties,  &c.  there  referred  to. 

It  would  be  highly  gratifying  to  the  Court,  to  obviate  with 
as  much  facility  and  as  much  satisfaction  to  itself,  th§  other 
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ground  which  is  stated  in  the  libel  as  a  cause  of  condemnatioit 
which  is  that  this  vessel  has  been  employed  in  a  trade  other 
than  that  for  which  she  was  licensed. 

The  32d  section  of  the  act  for  enrolling  and  licensing  ves- 
sels is  very  express,  on  this  point.  If  any  licensed  ship  or 
vessel  shall  be  employed  in  any  other  trade  than  that  for 
which  she  is  licensed,  she  and  the  cargo  found  on  board  rf 
her  are  forfeited.  If  the  act  which  has  been  under  consider- 
ation were  liable  to  the  charge  of  ambiguity,  there  appeals 
no  room  for  any  uncertainty  here.  But  to  avoid  the  force 
of  terms  so  plain,  and  which  seem  to  admit  of  but  one  mean^ 
ing,  it  is  insisted,  that  here  was  no  employment  of  the  Active 
in  any  trade ;  and  that  if  there  was,  it  was  not  such  trade  as 
the  legislature  contemplated. 

As  to  the  fact  of  empfoyment,  it  appears  that  the  Active 
was  stopped  in  her  passage  from  New-London  to  Mistie 
river  ;  and  she  was  taken  in  the  very  act  of  transporting  goods 
from  the  one  place  to  the  other,  or  in  other  words  of  trading 
between  those  two  places.  And  whether  a  freight  was  to  be 
had  or  not,  made  no  difference,  because  it  is  the  employment 
of  her  that  way  that  constituted  the  illegality  of  the  transac- 
tion. If  then  this  was  the  kind  of  trade  that  was  prohibited 
to  her,  one  single  act  in  violation  of  the  prohibition,  and 
whether  she  had  reached  her  destined  port  or  not,  is  sufficient 
to  produce  a  forfeiture.  Being  actually  employed  or  engaged 
in  a  trade  for  which  she  was  not  licensed,  while  she  was  go- 
ing to  Mistic  river,  there  could  be  no  necessity  to  wait  until 
the  voyage  was  ended. 

But  this  cannot  be  the  trade  intended  to  be  inteitiicted. 
It  is  only  foreign  trade,  or  such  whereby  the  revenues  of  the 
United  States  may  be  defrauded.  This  is  said  with  some  plausi- 
bility, and  it  was  supposed  on  the  argument  that  such  were 
the  term3  of  the  license,  and  of  the  condition  of  the  bond 
given. to  obtain  it.    But  on  looking  at  the  license  and  the  law, 


APRIL   TEIIM,    1809.  251 


The  Sloop  Acthre. 


it  will  be  foand  that  the  first,  besides  declaring  that  the  Ac- 
tive shril  not  be  employed  in  any  trade  whereby  the  pablic 
revenue  shall  be  defrauded,  contains  also  a  declaration  that 
the  owner  had  sworn  that  she  should  not  be  employ  ed^n  any 
other  way  than  is  therein  specified.  The  condition  of  the 
bond  likewise  contains  a  security  against  both  these  viola- 
tions. It  is  true  that  the  Sdd  section  has  a  provision  in  fa- 
vour of  a  iona  fide  importer  of  goods  on  which  the  duties 
have  been  secured,  but  this  is  only  an  exemption  in  the  par- 
ticular case  from  the  operation  of  the  preceding  section 
w^hich  takes  in  the  whole  cargo,  and  is  no  proof  that  no  other 
tlian  foreign  trade  was  intended.  It  seems  to  be  the  policy 
o{  the  I^islature  to  confine  every  vessel  within  its  proper 
sphere;  bat  whatever  may  have  been  the  intention  here,  the 
language  is  too  plain  to  indulge  any  latitude  of  construction  ; 
and  when  that  be  the  case,  a  Court  should  resist,  which  it  is 
always  easy  to  do,  those  inclinations  to  liberality  of  construc- 
tion which  often  border  on  legislation,  and  which  are  too  apt 
to  wtise  from  the  supposed  hardship  of  the  case.  This  may 
be  one  of  that  description,  but  from  the  impression  made,  I 
feel  it  my  duty,  after  mature  consideration,  and  for  the  reasons 
stated^  to  affirm  the  sentence  of  the  District  Court. 

D.  Daggett  for  the  appellants. 

H.  HiTNTiirGTOir,  D.  A.  for  the  respondents. 

JibU.   Tb'a  cause  wai  afterwards  carried  to  the  Sopreme  Courts  aad  the  de? 
Vide  7  Craacb,  IW. 


CIRCUIT  COURT  OF  THE  UNITED  STATES, 


CONNECTICUT,  APRIL  TERAI,  1810,  AT  NEWHAVE.V. 


(Hon.  BROCKHOLST  LIVINGSTON,  Associate  Jatlke of  the S«- 
Before  <  preme  Court. 

I  Hon.  PIERPOINT  EDWARDS,  District  Judge. 


Th£  United  States  v,  John  Parmels. 

No  action  will  lie  in  the  name  of  a  principal,  on  a  written  conCraet  maAebfhu 
agent  in  his  own  name,  although  the  defendant  may  have  known  tbeageot's 
character ;  and  a  demurrer,  in  such  a  case,  to  the  dedafatSon,  where  the 
United  States  were  the  plaintiffs,  was  sustained. 

LIVINGSTON,  J.  This  cause  coming  op  on  a  demofTcr 
to  the  declaration,  if  that  be  insufficient  there  must  be  jodgment 
for  the  defendant  below. 

This  action  is  brought  on  a  written  contract  of  the  defen- 
dant, by  which  he  s^knowledged  to  have  received  from  ooe 
Stephen  Rainy  one  hundred  barrels  of  flour,  and  agreed  to 
be  holden  therefor,  to  Alexander  Wolcott,  Esquire,  or  order^ 
when  called  for,  he  paying  ten  cents  per  barrel  storage. 

The  objections  to  the  declaration  are,  that  no  demnd  is 
stated  to  have  been  made  of  the  defendant,  nor  any  tender  of 
the  storage ;  and  that  no  action  will  lie  on  this  agreement  in 
the  name  of  the  United  States.  '  ' 
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The  last  objection  is'  the  only  one  which  will  be  examined, 
for  if  that  be  weU  taken,  the  plaintilb  cannot  recover  iu  this 
suit. 

To  obmte  the  force  of  this  objection,  which  seemed  to  be 
felt,  it  has  been  said,  that  the  action  is  not  founded  on  the 
written  contract  but  on  the  right  which  vested  in  the  United 
States  by  the  seizure  and  condemnation  Of  this  property ;  and 
that  the  agreement  was  only  made  use  of  as  evidence.  Whe- 
ther such  an  action  could  have  been  brought,  this  Court  is  not 
bound  to  say  ;  but  the  present  suit  is  not  of  that  description. 
It  proceeds  entirely  on  the  defendant's  contract,  and  the 
Court,  if  it  cannot  discover  his  liability  there,  has  no  right  to 
look  for  it  elsewhere. 

It  is  also  contended,  that  an  interest  in  the  United  States  is 
sufficient  for  the  purpose  of  maintaining  this  suit.  Such  an 
interest,  it  is  true,  is  disclosed  iu  the  declaration,  so  far  as  a 
sdmre  and  eonfiscation ^could  give  it;  but  a  science  of  these 
matters  not  being  imputed  to  the  defendant,  it  is  not  easy  to 
perceive  bow  be  could  suppose  the  public  had  any  interest  in 
the  flour  committed  to  his  keeping.  But  if  he  knew  every 
thing  it  will  not,  in  thie  judgment  of  this  Court,  make  any 
di£farence. 

The  United  States,  in  a  case  of  this  kind,  have  no  privilege 
or  tif^ts  bejrond  those  of  an  individual.  If  they  sue  on  a 
contnctj  they  are  as  much  held  to  prove  it  as  a  private  citizen, 
and  any  variance  will  be  as  fatal  in  the  one  case  as  the  other. 
If  thb  floor  had  been  private  property,  but  not  that  of  Rainy 
or  Wolcott,aQd  it  had  been  known  to  be  so  to  the  defendant, 
yet  on  this  contract  no  suit  could  have  been  maintained,  but 
in  the  name  of  the  parties  to  it  None  of  the  cases  cited  show 
that  the  ceatuy  que  trust  can  bring  an  action  at  law,  on  an 
i^reement  made  with  his  trustee.  There  is  a  fitness  in  con- 
fining the  remedy  to  the  party  to  whom  the  promise  is  made; 
in  which  case  the  judgment  can  always  be  pleaded  in  bar  to 
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another  action.  If  the  United  States  recover  in  this  actioni 
who  can  say  •that  Parmele  may  not  be  vexed  by  another  sait 
in  the  name  of  Rainy  or  Wolcott  ?  The  Court,  although  it 
has  an  opinion,  is  not  called  upon  to  say  who  would  have  been 
the  proper  plaintiff  in  this  case ;  but  as  no  promise  was  made 
to  the  United  States,  it  is  sufficient  to  say,  that  they  have  al- 
together failed  in  making  out  their  cause  of  action.  The 
Court  cannot  say,  that  an  engagement  to  deliver  ibis  property 
to  Rainy  or  Wolcott  was  one  to  deliver  it  to  the  United 
States,  or  to  their  Marshal  of  this  district.  Where  there  is 
no  difficulty  in  suing  in  the  name  of  the  party  to  the  contract, 
there  can  be  no  necessity  of  supporting  the  suit  of  a  stranger 
to  it;  and  without  a  precedent  in  point,  the  Court  would  feel 
great  reluctance  in  making  one. 

This  case  has  also  been  likened  to  those  of  principal  and 
fiictor ;  and  it  ^as  been  said,  and  correctly,  that  the  former 
can  sue  on  a  sale  made  by  the  latter,  although  he  be  not  at  the 
time  known  to  the  purchaser.  Courts  of  Law,  out  of  their 
great  solicitude  to  protect  the  interest  of  a  principal,  have 
gone  great  lengths  in  identifying  him  with  his  agent  or  {ac- 
tor, and  as  a  necessary  consequence,  have  permitted  a  suit  in 
his  own  name,  although  he  be  not,  except  by  implication  of 
law,  a  party  to  it.  But  the  Court  does  not  know  that  such 
suit  was  ever  sustained  on  tlie  contract  itself,  where  one  in 
writing  took  place  between  the  factor  and  vendor,  in  which 
the  name  of  the  principal  did  not  appear.  •  What  use  might 
be  made  of  such  a  paper,  as  matter  of  evidence,  is  one  thing; 
but  that  a  suit  can  be  brought  upon  it  in  the  name  of  any  but 
a  party  to  it,  has  not  been  shown ;  nor  is  it  believed  that  such 
is  the  law.  Without  then  disturbing  any  of  the  cases  of  this 
class  which  have  been  referred  to,  this  Court  cannot,  when 
sitting  as  a  Court  of  Law,  say,  that  an  express  and  written  pro- 
mise  to  do  a  thing  to  Rainy  or  Wolcott,  is  a  contract  to  do 
the  same  thing  to  the  United  States.    It  looks  in  vain  to  the 
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writioi;  itself  for  such  an  engagement ;  and  that  is  the  only 
source  from  which  it  has  any  right  to  make  its  deductions.  It 
is  on  that  which  the  jdaintifis  have  relied,  and  if  they  do  not 
succeed  in  showing  an  assumpsit  there^  they  fail  in  their  action 
altogether. 

Upon  the  whole,  ^  the  United  States  hkre  sued  on  a  writ- 
ten contract  to  which  they  are  not  parties,  and  in  which  they 
are  not  even  named,  but  which  appears  to  have  been  made 
with  other  persons,  it  is  the  opinion  of  this  Court,  that  the 
judgment  of  the  District  Court  was  erroneous;  and  must  be 
reveised. 


CmCUlT  COURT  OP  THE  UNITED  STATfiS, 


CONNECTICUT,  APRIL  TERM,  1818,  AT  NEW-HAFEN. 


C  Hon.  BROCKHOLST  UVINGSTON ,  Aisodate  Jmtice  ef  th«  6«- 
Bbvobb  <  prenie  Court. 

(  Hon.  PIERPOINT  EDWARDS,  District  Judge. 


The  Ship  Ann  Maria. 

A  yeuel  which,  doring  the  non-intercourse  law,  took  a  cargo  at  St  Croix  for 
CadiE,  with  the  intention  of  touching  off  New-Haven  on  her  way  Ihilher,  for 
a  supply  of  provisions,  and  of  terminating  her  royage  in  the  frnited  StatcS)  if 
by  law  it  coald  be  done,  was  held  not  to  be  forfeited  under  the  0th  sectioo  of 
that  law,  which  provides  against  the  putting  goods  on  board  a  vessel  wicb  tbe 
intention  of  importing  them  into  the  United  States. 

LIVINGSTON,  J.  This  vessel  was  libelled  in  ihe  Dis- 
trict Court  of  the  United  States  for  this  district,  as  forfeited 
to  the  United  States ;  for  that  certain  goods  of  the  growth, 
produce,  or  manufacture,  of  a  colony  or  dependencjc  of  Great 
Britain,  were  laden  on  board  the  said  vessel  at  the  island  of 
St.  Croix,  on  the  Ist  day  of  June,  1811,  <<  with  intent  to  im- 
port the  same  into  the  United  States,  contrary  to  the  true 
intent  and  meaning  of  the  several  acts  of  Congress  in  such 
cases  made  and  provided,  and  with  the  knowledge  of  the 
master  or  owner  thereof/' 
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Tq  this  libel  a  claim  and  answer  was  filed  by  Elkanab  At- 
water,  who  owns  the  ship,  and  denies  that  the  said  goods  were 
put  on  board  with  an  intention  to  import  the  same  into  the 
United  Sutes. 

To  this  claim,  there  is  a  general  replication  on  the  part  of 
the  United  States. 

Afiar  a  hemng  on  the  pleadings  and  testimony,  the  Dis- 
trict Court  decreed  the  said  vessel  v^ith  her  tackle,  &c.  to  be 
forfeited  to  the  United  States,  and  the  claimant  to  pay  the 
costs  of  the  Ubellants. 

From  this  sentence  the  claimant  has  appealed  to  this  Court. 
On  the  hearing  of  this  appeal,  two  questions  have  been 
loade,  the  one  a  question  of  fact,  and  the  other  of  law. 

It  k  denied  on  the  part  of  the  United  States,  that  the  Ann 
Maria  left  the  island  of  St.  Croix  with  innocent  intentions ; 
and  that  if  she  did,  still  it  is  contended  that  her  arrival  in  the 
waters  of  the  United  States  with  a  prohibited  cargo,  subject- 
ed ber  to  forfeiture. 

TbiB  being  a  libel  under  the  6th  section  of  what  is  com* 
menlyealled  the  non-intercourse  act,  passed  the  1st  of  March, 
180P,  and  revived  and  continued  by  an  act  passed  the  dSth 
of  June  of  the  same  year,  it  must  be  constantly  kept  in  mind 
that  the  actual  importation  of  any  of  the  interdicted  articles 
into  the  United  Stetes  on  board  of  this  vessel,  would  not  have 
vnjftkxA  her  forfeiture  unless  they  had  been  put  on  board 
with  inientioD  thus  to  import  them,  aqd  with  the  knowledge 
of  the  master  or  owner. 

The  Court  has  carefully  examined  the  evidence  which  has 
been  jpven  in  this  cause,  and  feels  itself  impelled  to  come  to 
the  eooclnsioo  that  the  cargo  in  question  was  taken  on  board 
at  Sit.  Croix,  not  with  the  intention  of  importing  the  same  in- 
to the  United  States  contrary  to  law,  but  with  a  design  of 
CMxrying  it  to  Cadiz ;  touching  off  New-Haven  in  ]ier  way 
thither^  for  the  purpose  of  obtaining  a  supply  of  provisions. 
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and  probably  of  terminating  the  voyage  in  the  United  States 
if  by  law  it  could  be  done.  All  the  testimony  whether  dociN 
mentary  or  parol,  justify  this  belief-^the  markets  at  Cadiz— 
the  conduct  of  the  owner  at  St  Croix — ^his  bargain  with 
Smith — the  clearance  from  that  Island-^the  bill  of  lading— 
the  manifest  of  the  cargo  delivered  to  the  officer  of  the  revenue 
schooner, — all  speak  the  same  language,  and  indicate  nothing 
like  an  intention  to  violate  any  law  of  the  United  SUtes. 

But  it  is  supposed  that  the  arrival  of  this  vessel  in  the  wa- 
ters of  the  United  States,  is  not  only  conclusive  proof  of  an 
original  intention  to  import  the  goods  on  board  intathis  coun- 
try contrary  to  law,  but  is  in  point  of  fact  such  an  importation 
of  them,  and  necessarily  renders  the  vessel  liable  to  forfeiture. 

The  Court  will  not  decide,  for  that  question  is  not  before  it, 
whether  the  cargo  of  the  Ann  Maria  might  not  be  considered 
as  sufficiently  imported  into  the  United  States,  to  have  ren- 
dered it  subject  to  seizure  and  confiscation,  because  were  that 
the  case,  it  would  not  necessarily  draw  after  it  a  condemns^ 
tion  of  the  vessel,  whose  fate  must  depend  not  on  the  importa- 
tion of  the  goods,  but  on  the.  intention  which  existed  at  the 
time  they  were  taken  on  board.  If  at  that  time  there  was  an 
intention  to  commit  an  oflfence  against  the  non-intercourse  act, 
the  vessel  might  have  been  seized  if  she  ever  came  to  this 
country,  although  the  cargo  had  been  thrown  into  the  sea,  or 
disposed  of  in  any  other  way. 

The  only  use  in  the  present  case  which  ought  to  be  made 
of  the  arrival  of  this  vessel  in  our  waters,  is  as  proof  of  an 
original  intention  to  import  the  cargo  into  the  United  States. 
In  that  point  of  view  it  has  been  fairly  pressed  on  the  consider- 
ation of  the  Court,  and  has  not  been  overlooked  in  deciding 
the  facts  of  the  case.  Although  a  strong  circumstance,  it  is 
sufficiently  accounted  for,  without  imputing  to  the  master  or 
owner  any  design  of  violating  the  laws  of  his  country.  It 
would  hardly  occur  to  any  American  abroad,  who  might  have 
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full  knowledge  of  the  non-intercourse  act,  that  it  would  be  un- 
lawful to  call  on  his  way  to  a  foreign  port,  at  a  port  of  his 
own  country,  to  know  whether  the  law  were  still  in  Torce,  or 
for  the  purpose  of  getting  provisions.     Nor  can  it  be  sup- 
posed that  any  one  would  be  so  fool  hardy,  if  he  did  know  that 
sufh  conduct  was  illegal,  as  to  come  into  the  waters  of  the 
United  States  in  the  piiblic  and  open  manner  in  which  this 
ship  came.     But  the  true  question  here  is,  not  whether  these 
goods  were  illegally  imported  into  the   United  States,  but 
whether  they  were  taken  on  board  with  such  illicit  intention. 
If  the  question  of  fact  has  been  properly  disposed  of,  then 
whatever  in  ordinary  cases  might  amount  to  an  importufton, 
if  it  shall  satisfactorily  appear  that  the  vessel  came  without  an 
intention  of  landing  the  goods  contrary  to  law,  but  merely  for 
the  purpose  of  inquiry,  and  having  an  ulterior  destination  in 
view,  it  is  not  perceived  how  she  has  committed  the  offence 
for  which  she  is  prosecuted.     Her  merely  passing  through  our 
waters^  if  it  be  manifest  that  no  design  was  harboured  of  land- 
ing her  czTgo,  is  an  innocent  act,  and  not  prohibited  by  any 
law.     It  was  the  importation  into  the  United  States,  and  the 
consamptioD  there  of  English  goods,  which  it  was  the  policy 
of  the  law  to  guard  against ;  and  therefore  any  vessel  might 
take  on  board  such  goods,  provided  at  the  time  no  such  inten- 
tion existed  ;  especially  if  her  subsequent  conduct  did  not 
show  that  every  thing  which  had  been  done  abroad  was  mere- 
ly colourable.     If  then  her  conduct  while  in  our  waters  con- 
sisted with  the  intention  declared  by  her  papers,  and  such  is 
the  opinion  of  the  Court,  what  right  has  the  Court  to  say 
that  the  ultimate  destination  of  the  voyage  was  not  Cadiz? 
Or  how  can  it  be  said  that  she  came  into  the  waters  of  the 
United  States  with  an  intent  to  import  these  goods,  contrary 
to  the  true  intent  and  meaning  of  the  act  of  Congress,  when 
by  the  evidence  it  appears  that  no  such  intention  existed, 
but  that  her  coming  here  was  altogether  for  other  purposes. 
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and  among  others  for  the  purpose  of  leaving  our  waters  in- 
mediately,  if  the  act  were  still  in  force,  and  proceeding  tot 
foreign  port  ?  The  original  intention  then,  which  is  iuOy 
established,  as  it  is  supposed  to  be  here,  must  control  whit 
might  otherwise  be  the  conclusion  of  law  on  such  an  arrivil. 
If  that  were  innocent,  no  forfeiture  attaches  to  the  vessel. 

Under  these  views  of  the  subject,  this  Court  is  of  opinioa 
that  the  District  Court  erred  in  condemning  the  property. 
Its  sentence  must  therefore  be  reversed,  and  a  decree  entered 
that  the  ship  Ann  Maria,  her  tackle,  &c*  be  restored  to  the 
claimant 

D.  Daggett  and  W.  Bristol  for  the  appellant* 
H.  HxTNTiNGTON,  D.  A.  for  the  respondents. 


dBCUIT  COUBT  OF  THE  UNITED  STATES^ 


comwmoTT,  april  term,  isw,  at  new-haven. 


CBoeu  BROCKHOLST  tlVINOSTON,  AMOciate  Ji»tic«  of  the  Su« 
BivoBx<  preme  Coart. 

(Hod.  FIEBPOINT  EDWARDS,  Diftrict  Judge. 


Ths  United  States  v.  Williams  et  ai.. 

Ab  act  Ujing  dirties  on  goods  imported,  «  from  and  after  the  passage  of  the 
act,**  lakes  eftct  the  be^ning  of  the  day  on  which  it  is  pasted,  nod  not 
Uom  the  tineef  itt  beiog  signed  by  the  President. 

Bot,  m  cue  of  a  prosecution  for  a  forfeiture  ?  Qnere. 

LIVINGSTON,  J.  Th£  declaration  is  in  debt  on  a  bond 
dated  the  1st  of  July,  1812,  which  the  defendants  executed  to 
the  United  States  of  America,  in  the  penal  sum  of  four  thousand 
fimr  hundred  dollars — the  condition  of  which  was,  that  the 
same  should  be  void,  if  they  or  either  of  them,  on  or  before 
tlie  first  day  of  October,  then  next,  paid  to  the  Collector  of 
the  Customs,  for  the  District  of  New-London,  for  tlie  time 
being,  two  thousand  two  hundred  dollars,  or  the  amount  of 
the  duties  to  be  ascertained  as  due,  and  arising  on  certain 
goods  entered  by  them,  as  imported  in  thc^  brig  Lydia,'from 
St.  Barttolomews,  as  per  entry,  dated  the  1st  July,  1812. 

The  defendants  pleaded,  that  at  eight  o'clock  in  the  fore** 
noon  of  the  said  1st  day  of  July,  1812,  the  brig  Lydia  arrived 
at  a  wharf  in  New-London,  and  that  at  the  same  time,  she  and 
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her  cargo  were  duly  entered  at  the  custom-house  there ;  that 
the  single  duties  on  her  cargo  amounted  to  two  thousand  three 
hundred  and  six  dollars  ninety-two  cents,  for  the  security  of 
one-half  whereof,  amounting  to  one  thousand  one  hundred  and 
j&fty-three  dollars  forty-six  cents,  the  said  bond  was  given  pur- 
suant to  law ;  and  on  the  same  day  the  defendants  executed 
their  bond  for  the  payment  of  the  other  half  of  said  duties  in 
six  months — ^That  the  law  imposing  an  additional  duty  of  one 
hundred  per  cent,  was  passed  at  Washington,  and  received  the 
President's  approbation  on  the  said  1st  day  of  July,  1812. 

As  to  the  said  sum  of  one  thousand  one  hundred  and  fifty- 
three  dollars  and  forty-six  cents,  they  plead  a  tender  and  re- 
fiisal  on  the  day  when  it  became  payable — ^and  pray  judgment, 
whether  the  United  States  ought  to  have  judgment,  &c. 

The  United  States  demur,  and  the  defendants  join  in  de- 
murrer. 

On  these  pleadings  judgment  was  rendered  by  the  District 
Court  in  favour  of  the  defendants,  and  from  this  judgment 
an  appeal  has  been  prosecuted  to  this  Court. 

Whatever  other  points  may  be  presented  by  the  pleadings 
in  the  cause,  one  only  having  been  argued  and  brought  to  the 
consideration  of  the  Court,  that  alone  will  be  disposed  of,  with- 
out, however,  precluding  the  defendants  from  urging  any  other 
matter  in  support  of  the  judgment  of  the  District  Court,  pro- 
vided it  be  done  during  the  present  term. 

On  the  part  of  the  defendants,  it  has  been  contended,  that 
the  act  imposing  an  additional  duty  of  one  hundred  per  cent, 
did  not  go  into  operation  until  the  2d  day  of  July,  1812 — 
that  if  this  interpretation  be  not  adopted,  the  Court  will  have 
to  decide  either  that  it  was  in  force  the  whole  of  the  first  day 
of  July,  although,  probably,  it  was  not  signed  until  some  late 
hour  of  that  day,  and  most  likely  after  the  entry  of  the  Ly- 
dia's  cargo  at  New-London— or  that  it  will  have  to  ascertain 
at  what  particular  hour  of  the  day  it  received  the  President's 
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sanction,  to  prevent  its  operating  retrospectively  in  this  case, 
if  the  entry  in  question  were  precedent  in  point  of  time. 
These  difficulties,  it  is  supposed,  can  be  avoided  only  by  re- 
jecting the  first  day  of  the  month  altogether,  and  by  giving 
the  act  a  commencement  only  from  the  day  following.  ' 

To  give  this  Jaw  the  construction  which  is  set  up  by  thede* 
fendants,  is  asking  of  the  Court  to  exercise  a  discretion  in  a 
case  where  the  words  of  the  law  are  impeAtive  and  admit 
of  no  doubt  whatever.     The  additional  duties  are  to  take 
place  from  and  after  the  passing  of  the  act — that  is,  from  and 
after  the  1st  day  of  July,  1812.    In  other  words, — if  any  other 
words  can  render  the  intention  of  the  legislature  more  evi- 
dent,— all  goods  imported  on  or  after  that  day,  are  to  pay 
double  duties.      From  the  impracticability  of  deciding  at 
what  particular  moment  of  time  the  President  gives  his  seal 
to  a  bill,  we  have  never  heard  of  such  inquiry  being  made, 
and  the  least  which  Courts  have  ever  said  on  such  occasions, 
is,  that  where  an  act  is  to  take  place  from  the  day  of  its  pass* 
ing,  as  is  the  case  here,  it  must  embrace  the  whole  of  that  day. 
Here,  emphatically,  no  fractions  of  a  day  should  be  allowed ; 
otherwise  the  commencement  of  a  law,  would  in  such  cases, 
not  be  matter  of  record  and  uniform,  but  depend  on  evidence 
as  to  the  time  of  signature,  and  would  vary  in  different  Courts; 
according  to  the  testimony  which  might  be  offered,  as  to  that 
fact. 

The  suggestions  of  hardship  and  retrospection  which  have 
been  so  much  pressed,  would  apply  with  equal  force  to' 
every  vessel  which  arrived  on  the.  second,  third,  or  fourth  of 
July,  as  on  the  morning  of  the  first  day  of  that  month ;  for  in 
none  o£  those  cases,  would  a  master  arriving  from  abroad, 
know  of  the  law — and  even  where  arrivals  were  much  later, 
the  merchant  would  have  the  same  reason  to  complain  of  the 
ex  post  facto  operation  of  the  law,  as  the  profits  of  his  adven- 
ture would  have  been,  no  doubt,  calculated  on  the  basb  of  his 
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pByiDg  the  duties^  in  £Nree  at  the  time  of  its  commenoeBieflt 
This  would  prove,  if  any  thing,  that  the  goyernment  bid  no 
right  to  alter  the  duties  od  importttions,  without  a  prerioQS 
notioe  of  sufficient  leogth  to  enable  our  merchants  to  eakoliie 
accordioglj.  But  nothing  of  this  kind,  it  is  preawned,  wodd 
be  seriously  urged. 

Upon  the  whole  then,  in  a  case  where  no  latitude  is  allowed 
for  construetion^  and  where  there  js  no  attempt  to  punish  fiir  aa 
offence,  or  to  eicact  a  forfeiture,  wbidh  may  have  been  com- 
mitted^ or  incurred  on  the  very  day  of  passing  a  law,  the 
Court  thinks  it  best  to  adhere  to  the  letter  9f  the  act  of  Goo* 
gress,  which  most  manifestly  subjects  to  the  additional  duif  i 
thereby  imposed,  all  goods  imported  on  the  1st  day  of  Mjj 
1818,  without  any  regard  to  the  time  of  the  day  wlieo  sncb 
importations  were  made. 

Hie  judgment  of  the  District  Court,  therefore,  must  be 
reversed,  and  judgment  entered  tor  the  United  States, 

H.  HmmKCKPOir,  D.  A.  lor  the  appellants. 
S.  J.  Hostf  SB  for  the  respondents. 


CiRClItT  COUBT  OF  THE  UNITED  STATES, 


VERMONT,  OCTOBER  TERM,  1608,  AT  BURLINGTON. 


€  Hob.  BfiOCKHOLST  LIVINGSTON,  Associate  Justice  of  the  Su- 
BsvoEi<  prerae  Court. 

I  Rett.  £Lf  JAU  PAINE,  District  Judge. 


Ths  United  States  v.  Frederick  Hoxie. 


A  ftaottUBce  of  Ifce  esecotieii  of  a  Imw  of  the  United  States,  accompanied  with 
a»y  d^ree  of  force,  if  for  a  private  purpose,  is  not  treason.  To  constitute 
that  offeace,  the  object  of  the  resistance  must  be  of  a  public  and  general  cha* 


This  was  a  trial  for  treason  in  levying  ^ar  against  the 
United  States. 

Theoffence  charged  in  the  indictment  was,  that  the  prisoner, 
hemg  a  citizen  of  the  United  States,  and  intending  to  op- 
pose the  ezeeation  of  the  laws  thereof,  and  especially  the  em- 
fcargo  law,  on  the  13th  day  of  June,  1808,  at  Alhurgh,  Ver- 
'iHMit,  assembled  with  a  company  of  sixty  armed  men,  and 
^knstdi  the  Collector  of  the  District  of  Vermont,  in  the  ex- 
<iiUtion  of  the  duty  of  his  office,  and  with  force  and  arms,  took 
aoiA  roseaed  from  his  custody  a  certain  raft  of  tirtober  which 
hadlKe^  seized  by  the  Collector  when  on  its  way  into  Canada, 
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and  was  then  moored  and  guarded  by  the  troops  of  the  Uni- 
ted States,  who  were  aiding  the  Collector.  And  that  the  de- 
fendant, in  further  prosecuting  the  war  thus  levied,  and  in 
order  more  eflfectually  to  rescue  the  said  raft,  in  companj 
with  the  rest,  fired  upon  the  Collector  and  troops,  and  there- 
by intimidated  them  from  detaining  and  keeping  possession 
of  the  raft :  and  that  the  defendant  with  his  confederates 
then  took  the  raft  into  Canada. 

It  appeared  from  the  testimony  of  witnesses  examined  on 
the  trial,  that  one  Vandusen  had  sent  a  raft  of  timber  from 
Whitehall  to  be  transported  into  Canada,  contrary  to  the  pro- 
visions of  the  embargo  laws.  When  it  had  reached  the  Isle  of 
Mott  in  Lake  Champlain,  it  was  seized  by  the  Collector  of 
Vermont,  and  placed  in  the  custody  of  a  company  of  militia. 
While  the  troops  were  at  some  distance  from  the  raft,  a  com- 
pany of  about  sixty  men  hired  for  the  purpose,  and  armed 
«ome  of  them  with  a  dozen  muskets,  and  the  rest  with  clubs 
and  spike-poles,  assembled  with  the  intention  of  rescuing  tlie 
raft,  and  if  necessary,  of  making  prisoners  of  the  tnofs  who 
guarded  it.  They  got  possession  of  the  raft,  however,  with- 
out any  resistance,  no  on^  being  near  it,  and  proceeded  on 
with  it  towards  Canada.  In  about  an  hour,  as  the  raft  passed 
a  point  of  the  shore,  twenty  rods  distant,  the  troops  fired 
upon  it,  and  those  on  the  raft  returned  the  fire.  This  firing 
continued  until  the  raft  was  beyond  the  reach  of  musket  shot 
About  one  hundred  shots  were  fired  from  the  raft,  and  the 
balls  struck  trees  on  the  shore,  and  the  shot  from  shore  also 
struck  the  raft,  but  no  persons  were  wounded.  The  firing 
was  in  earnest  and  intended  for  execution.  The  men  were 
to  have  800  dollars  if  they  took  the  raft  into  Canada,  but  if 
they  did  not  succeed  they  were  to  get  nothing.  At  the  time 
lliey  took  possession  of  it,  the  sentinel  who  had  been  placed 
over  it  was  a  quarter  of  a  mile  off,  and  the  men  were  told  that 
the  Collector  was  willing  that  the  raft  should  be  taken  away> 
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and  it  was  believed  that  they  would  meet  with  no  opposi- 
tion. The  prisoner  was  on  the  raft,  firing  pretty  actiyely,  but 
he  was  opposed  to  the  proposition  which  was  made  in  the 
first  instance,  to  make  prisoners  of  the  troops  who  guarded 
it.     Ailer  the  raft  was  got  into  Canada,  Vandusen  paid  off 
the  men  and  they  returned  home.     There  was  evidenoe  that 
the  prisoner  had  been  engaged  in  other  attempts,  to  pass  the 
iines  with  pot-ashes,  and  that  he  had  occasionally  talked  a^MHit 
fitting  his  way  through.    But  there  was  no  evidence  that 
be  had  ever  used  force,  except  in  this  instance. 

D.  Fay,  D.  A.  for  the  United  States. 
D.  FARBAjn>  for  the  prisoner. 

L.IV1NGST0N,  J.  charged  the  jury  as  follows  : 

A  very  solemn  and  important  o£Sce  now  devolves  on  you, 
no  less  than  that  of  deciding  whether  a  fellow  citizen  has 
forfeited  his  life  to  the  laws  of  his  country. 

It  is  not  often  that  we  are  called  to  the  discharge  of  a  more 
interesting,  and  at  the  same  time,  more  painful  and  delicate 
duty.  It  must,  however,  whenever  it  occurs,  be  met  with 
firmness ;  and,  while  it  is  performed  with  all  the  humanity 
and  caution  due  to  a  party  accused,  sight  must  not  be  lost  of 
those  claims  which,  if  a  crime  has  been  committed,  the  pub- 
lic have  upon  us. 

The  oflfence  charged  in  the  present  instance  is  that  of  trea- 
son. The  indictment  having  been  recently  read  in  your 
hearing,  I  will  not,  at  this  late  hour,  trouble  you  with  repeats 
ing  it  To  this  charge,  the  prisoner  has  pleaded  not  guilty, 
and  for  trial  has  put  himself  on  a  jury  of  his  country. 

Nor  will  I  detain  you  with  a  recapitulation  of  the  facts,  as 
iViey  have  appeared  in  evidence,  about  which  there  is  no  dis- 
pute, and  on  which  you  are  now  to  say,  whether  the  prisoner 
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at  the  bar  be  guilty  of  the  crime  of  treason.  But,  althoii^ 
there  be  little,  if  any,  controversy  in  relation  to  the  facts  on 
which  the  public  prosecutor  relies,  you  will  naturally  expect 
some  direction  from  the  Court,  how  far,  in  point  of  law,  they 
support  the  charge  alleged  in  the  indictment.  This  direction, 
with  its  reasons,  the  Court  will  now  proceed  to  give  yon. 

Treason,  not  only  holds  a  conspicuous,  and  generally  the 
first  place  in  every  catalogue  of  crimes,  but  is  almost  univer- 
sally punished  with  death.     Government  is  so  high  a  bles- 
sing, and  its  preservation  and  support  are  so  essential  to  the 
welfare  of  every  member  of  the  body  politic,  that  to  attempt 
its  subversion,  has  ever  been  regarded  a  most  aggravated  of- 
fence.    But,  the  resentment  so  naturally  enlcindled  against 
those  who  are  supposed  to  aim  at  the  destruction  of  the  only 
security  which  we  enjoy  for  life,  liberty,  and  estate,  leads  us 
frequently  to  include,  under  this  high  crime,  offences  greatly 
inferior  in  turpitude,  much  less  dangerous  in  their  efleetfi 
and  in  every  respect,  o(  a  different  description  and  tendency. 
To  prevent,  therefore,  as  far  as  possible  every  abtoe  by  the 
extension  of  treason  to  offences,  which,  in  times  of  poblic  agi- 
tation, might,  by  violent  or  corrupt  construetion3>  be  pretend- 
ed to  belong  to  it,  there  was  inserted  in  our  national  ocmipact, 
a  rale  which  was  to  be  binding  on  every  department  of  go- 
vernment   To  define  and  provide  punishments  for   other 
crimes  of  federal  cognizance,  is  left  to  Congress ;  but,  with  a 
jealousy  on  this  subject,  which  a  fuH  knowledge  "ol  the  ex- 
eesaes  that  had  so  often  been  committed  in  othej:  ooantries 
by  parties  contending  for  dominion,  was  well  calculated  to 
excite,  no  other  trust  was  here  reposed  in  the  legislatorei 
than  that  of  prescribing  in  what  way  treason   was  to  be 
punished.     For  its  definition,  resort  was  ever  to  be  bad  to 
that  great  fundamental  law,  which  was  to  be  bindiBg  at  all 
times^  and  was  not  liable  to  be  changed  on  a  sudden  emer- 
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gjtncjj  so  us  to  gratify  the  vengeance,  or  promote  the  yiewa 
of  aspiring  or  designing  men.  In  the  oon9titatiQn  we  %o* 
cordingly  find  this  very  limited  definition  of  it:  *^  Treason 
a^^st  the  United  States,  shall  consist  only  in  levying  war 
against  them,  or  in  adhering  to  their  enemies,  giving  tbem 
aid  and  comfort.'* 

The  United  States  having  no  puUic  enemy,  it  is  only  the 
6rst  branch  of  this  definition  which  will  require  your  atten- 
tion. With  all  the  solicitude  which  was  felt  by  the  framers 
of  our  constitution  to  produce  certainty,  and  to  exclude  in- 
terpretation in  a  matter  so  momentous,  and  with  all  their, 
circumspection  to  avoid  the  use  of  terms  in  any  degree 
vague  or  indefinite,  cases  hdtve  already  occurred  in  this  coun- 
try, and  will,  no  doubt,  again  arise,  in  which  it  will  be  diffi- 
cult to  say,  whether  the  acts  in  question  amount  to  a  *^  levy- 
ing of  war,"  within  the  meaning  of  this  instrument.  Such 
is  the  imperfection  of  language,  and  so  limited  human  fore- 
sight Chat  it  ia  very  difiBcult,  whatever  care  be  employed, 
always  so  to  deacribe  an  ofience,  as  not  to  leave  some  doubt 
of  ttie  meaning  of  the  legislature,  and  still  more  so,  to  antici- 
pate levery  eaae  of  a  aimilar  nature,  which  it  might  have  been 
praper  to  provide  for*  To  a  system  of  laws  so  perfe<^  that 
Being,  who  takes  in  at  one  view,  the  past,  present,  and  to 
CQSK;,  is  alone  competent.  When  doubts,  however,  arise,  as 
they  often  niuat,  whether  an  ofience  belongs  to  the  class  as- 
signed In  it  in  the  indictment,  their  solution  in  the  first  in- 
stance devolves  on  the  Court,  whose  duty  it  then  is,  to  give 
a  jury  such  instructions  as  it  may  deem  necessary,  for  their 
comet  understanding  of  the  law. 

Having  a  ccnetitutional  regulation  on  the  subject  before  us, 
it  may  be  ei:pected  by  some,  that  the  Court  will  compare  with 
the  terms  of  that  instrument  alone,  the  facts  which  have  ap- 
peared in  proof,  and  by  such  test,  determine  whether  the 
^me  of  treason  has  been  committed.    Were  our  examina- 
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tioQ  thus  restricted,  it  is  impossible  a  moment'^  doubt  could 
be  harboured  of  the  true  character  of  this  transaction.  '<A 
levying  of  war,"  without  having  recourse  to  hules  of  con- 
struction, or  artificial  reasoning,  would  seem  to  be  nothing 
short  of  the  employment,  or  at  least,  of  the  embodying  of 
a  military  force,  armed  and  arrayed,  in  a  warlike  manner,  for 
the  purpose  of  forcibly  subverting  the  government,  dismem- 
bering the  union,  or  destroying  the  legislative  functions  of 
Congress.  These  troops  should  be  so  armed,  and  so  directed, 
as  to  leave  no  doubt,  that  the  United  States,  or  thetr  govern- 
ment, were  the  immediate  object  of  their  attack. 

But,  a  wider  range  has  been  taken  at  Uie  bar.  Not  only 
the  constitution,  but  precedents  have  been  resorted  tOj  to  fur- 
nish a  rule  for  the  present  case.  The  Court,  so  far  from  feel- 
ing a  disposition  to  find  fault  with  this  mode  of  treating  the 
subject,  has  no  objection  to  adopt  it,  in  its  remarks  to  yoa. 
It  has  already  been  observed,  that,  taking  the  constitution  as 
our  guide,  not  a  doubt  can  be  entertained  of  the  prisoner's 
innocence  of  treason.  Let  us  see,  then,  whether  the  different 
acts,  which  in  England,  or  in  this  country,  have  been  re- 
garded as  constituting  the  crime  of#^ievying  war^'^  will  m$ke 
any  difference. 

In  taking  notice  of  precedents,  set  by  British  tribunals,  the 
Court  does  not  mean  to  give  any  opinion  on  their  binding  ef- 
fect in  the  United  States ;  or  discuss  a  question  which  has 
been  much  agitated — whether,  by  the  use  of  these  terms,  it 
was  intended  to  adopt  the  technical  meaning  which  they  had 
already  received  in  England  :  or  whether,  considering  treason 
as  a  new  offence  against  a  newly  created  government,  the  con- 
stitution on  this  point  was  to  be  interpreted  by  itself,  with- 
out reference  to,  or  with  the  aid  of  any  common  law  decisions 
whatever?  These  questions  will  be  left  unconsidered — a  de- 
cision of  them  now  not  being  thought  material.     For,  if  the 
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Court  does  not  greatly  err,  no  construction  in  England,  and 
certainly  none  in  America,  has  yet  carried  this  doctrine  the 
length  to  which  we  are  at  present  expected  to  go. 

In  the  first  place,  it  is  well  understood,  in  blDth  cduntries, 
that  war  must  be  actually  levied,  and  that  no  consultation  or 
conspiracy  to  subvert  the  government,  or  laws,  however  atro- 
cious the  otknce,  can  amount  to  treason.     In  England,  all 
insurrections  to  dethrone  or  imprison  the  King ;  or,  to  force 
him  to  change  his  measures,  or  to  remove  evil  counsellors ;  to 
attack  his  troops  in  opposition  to  his  authority  ;  to  carry  off  or 
destroy  bis  stores  provided  for  defence  of  the  realm,  if  done 
conjointly  with  and  in  aid  of  rebels,  or  enemies,  and  not,  only 
for  lucre,  or  some  private,  malicious  motive ;  to  hold  a  castle 
or  fort  against  the  King,  or  his  troops,  if  actual  force  be  used 
in  order  to  keep  possession  ;  to  join  with  rebels  freely  and 
volontarily  ;  to  rise  for  the  purpose  of  throwing  down  by 
force  all  enclosures ;  alter  the  established  law,  or  religion ;  to 
reduce  the  general  price  of  victuals ;  to  enhance  the  price  of 
all  labour;  to  open  all  prisons ;  that  is,  to  effect  innovations 
of  a  public  and  general  concern  by  an  armed  force,  or  for  any 
other  purpose  which  usurps  the  government  in  matters  of  a 
public  and  general  nature.     All  these  acts  have  been  deemed 
^'  a  levying  of  war."     So  also  have  insurrections  to  redress 
by  force  national  grievances  ;  or  to  reform  real  or  imaginary 
evils   of  a  public   nature,    and    in    which   the  insurgents 
had  no  special  interest;  or,  by  intimidation  and  violence,— -as 
was  the  case  with  Lord  George  Gordon,  who  however  was 
ueqmttedf — to  force  the  repeal  of  a  law.  But,  when  the  object 
of  an  insurrection  is  of  a  local  or  private  nature,  not  having  a 
direct  tendency  to  destroy  all  property  and  all  government 
by  numbers  and  armed  force,  it  will  not  amount  to  treason  > 
and,  in  these,  and  other  cases  that  occur,  the  true  criterion  is, 
the  intention  with  which  the  parties  assembled. 
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Having  thus  brought  into  one  view  the  principal  cases 
which,  in  England,  have  been  adjudged  to  amoant  to  levying 
of  war,  the  Court  will  now  proceed  to  the  trids  which  have 
taken  place  within  the  United  States,  f&r  treasons  of  the  same 
description.  * 

In  17M,  an  insurrection  took  place  in  four  of  the  western 
counties  of  Pennsylvania,  with  a  view  of  resiistiDg  and  pre- 
venting, by  force,  the  execution  of  certain  acts  of  Congress 
imposing  a  duty  on  spirits  distilled  within  the  United  States. 
In  the  trial  of  Mitchel,  who  was  indicted  for  treason,  before 
a  Circuit  Court  of  the  United  States,  at  which  Judge  Patter- 
son presided,  the  Court  held,  that  ^^to  resist  or  prevent  by 
arikied  force,  the  execution  of  a  particular  act  of  the  United 
States',  is  a  levying  of  war  against  the  United  States^  and, 
consequently,  treason,  within  the  true  meaning  of  the  eon- 
stitotion." 

On  the  trial  of  Fries,  before  the  same  Court,  in  1799,  for 
treason,  the  Court  (Judge  Iredell  presiding,}  delivered  the 
same  opinion,  and  Fries'  was  convicted.  When  Fries  was 
again  tried, — a  new  trial  having  been  granted  to  him^ — the 
same  Court,  then  composed  of  Judge  Chase  and  Judge  Peters^ 
delivered  the  following  opinion  :  *^  That  an  inaurrectfon  or 
rising  of  any  body  of  people  within  the  United  States,  to  at* 
tain  by  force  or  violence  any  object  of  a  great  public  mftore, 
or  of  public  and  general  or  national  concern,  it  is  a  levy- 
ing of  war  against  the  United  States.'' 

'<  That  any  such  insurrection  to  resist  or  to  prevent  by 
for6e  or  violence  the  execution  of  any  statute  of  the  Uoiled 
States,  under  any  pretence  of  its  being  unequal,  burtheosovne, 
oppressive,  or  unconstitutional,  is  a  levying  of  war  against  tlie 
United  States,  within  the  constitution." 

Judge  Iredell,  in  a  charge  to  a  Grand  Jury,  having  in  view 
the  insurrection  in  Bucks  and  Northampton,  in  the  state  of 
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Penn^IraBia,  thus  egresses  himself:  <<  If  the  intention  be 
to  prevent  by  force  of  arms  the  execution  of  any  act  of  Con- 
gress ahogether,  any  forcible  opposition  calculated  to  carry 
that  intention  into  eflbct,  is  levying  of  urar  against  the  Unit- 
ed States." 

Tlie  only  occasion  on  which  the  Supreme  Court  of  the 
United  States  has  delivered  any  opinion  on  the  doctrine  of 
treason  was,  on  the  return  of  a  habeas  corpus^  in  the  case  of 
Bollmao  and  Swartwout^  who  had    been    committed  on  a 
ebarge  of  that  nature.     <<To  constitute  this  crime,''  says  the 
Coxurt,  *^  war  must  be  actually  levied  against  the  United  States. 
However  flagitious  may  be  the  crime  of  conspiring  to  sub- 
vert by  force  the  government  of  our  country,  such  conspira- 
cy is  not  treason.    To  conspire  to  levy  war,  and  actually  to 
levy  war,  are  distinct  offences  :  the  first  must  be  brought  into 
operation  by  the'  assemblage  of  men  for  a  purpose  treason- 
able in  itself,  or  the  fact  of  levying  war  cannot  have  been 
committed.'' 

'^  There  most/'  says  the  Court,  in  another  part  of  its 
opinion,  ^'  be  an  actual  assemblage  of  men,  for  the  purpose 
of  executing  a  treasonaUe  design."  And  again,  ^'It  is  more 
safe,  as  well  as  more  consonant  to  the  principles  of  our  con- 
stitution, tiiat  the  crime  of  treason  should  not  be  extended,  by 
conatmction,  to  doubtful  cases." 

Having  now  stated  the  principal  decisions  abroad  and  at 
home,  on  the  subject  before  us,  let  us  go  back  to  the  indict- 
ment, and  the  evidence  in  support  of  it,  and  see  if  it  be  pos- 
^ble  to  bring  the  prisoner's  case  within  any  of  those  that 
have  been  mentioned. 

The  offence  laid,  stripped  of  its  artificial  driess,  and  techni- 
cal appearance,  is  nothing  more  than  the  forcible  rescuing  of 
a  raft  from  the  custody  of  a  military  guard  placed  over  it  by 
a  Collector.  It  is  impossible,  to  suppress  the  astonishment 
which  is  excited  at  the  attempt  which  has  been  made  to  con- 
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vince  a  Court  and  Jury  of  this  high  criminal  jurisdiction, 
that,  between  this  and  levying  of  war,  there  is  no  di£ference. 
Can  it  be  seriously  thought,  that  an  American  Jury,  with  the 
constitution  of  the  United  States  as  a  guide  to  their  interpre- 
tation, or  even  on  the-  cases  which  have  been  cited,  can  be 
brought,  by  ingrafting  construction  on  construction,  to  leave 
far  behind  them,  English  Judges  and  English  Juries,  in  their 
exposition  of  the  crime  of  treason  ?     Gentlemen  cannot  per- 
ceive the  tendency  of  the  doctrine  which  it  is  now  asked  of 
us  to  sanction.     On  which  of  the  precedents  cited  do  they 
rely  for  our  support,  or  expect  us  to  decide,  that  an  opposi- 
tion to  law,  so  feeble,  so  transitory,  so  free  from  every  trai- 
torous intention,  so  destitute  of  every  appearance  of  war,  and 
so  evidently  calculated  for  the  sole  purpose  of  private  gain, 
was  making  war  against  the  United  States  ?     In  what  can  we 
discover  the  treasonable  mind,  which  common  sensd,  as  well 
as  all  the  authorities  tell  us,  is  of  the  very  essence  of  tins  of- 
fence ?     Can  it  be  collected  from  the  employment  of  ten  or 
twelve  muskets  ?     Some  Judges  have  said,  how  correctly  is 
here  of  little  moment,  that  the  quantum  of  force  is  immate- 
rial.    But,  when  we  find  it  so  very  small  and  despicable,  it 
furnishes  strong  evidence  of  some  intent,  very  far  short  of 
that  of  measuring  their  strength  with  the  United  States:  un- 
less, we  can  believe,  that  a  force,  if  it  deserve  that  name, 
scarcely  competent  to  the  reduction  of  a  single  family,  were 
meditating  hostilities  and    rebellion  against  a  government, 
defended  by  several  millions  of  freemen,  .  But,  there  is  no 
necessity  of  any  (orced  interpretation,  to  arrive  at  the  real 
intention  of  these  parties.     Their  conduct  shows  it  to  have 
been  of  a  private  nature,  and  that  no  further  violence  was 
contemplated,  than  to  smuggle  a  raft  which  had  been  seized 
by  the  Collector,  and  was  then  lying  at  a  small  distance  from 
a  guard,  into  Canada ;  for,  they  forthwith  proceeded  thither, 
^nd  having  left  it  a  little  beyond  the  line,  they  returned  di- 
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rectly  to  the  United  States,  not  at  the  head  of  an  army,  but 
peaceably  and  quietly,  each  man  to  his, own  home,  not  sus- 
pecting that  they  had  a  war  on  their  hands,  with  any  power, 
mnd  least  of  all  with  the  government  of  their  own  country. 

Again — ^Whence  is  it  collected,  that  their  intention  was  to 
intimidate  Congress  into  a  repeal  of  the  embargo  laws,  or  to 
resist  their  execution  generally  ?     If  Congress  were  in  ses- 
sion, which  was  not  the  case,  can  gentlemen  seriously  be- 
Iieve,  that  means  so  inadequate  would  have  been  employed 
for  purposes  which  an  organized,  numerous,  and  well  disci- 
plined army  would   have  found  it  difficult  to  accomplish? 
If  you  look  at  the  insurrections  in  1794,  and  in  1799,  you 
will  be  struck  with  the  great  difference  between  the  cases 
which  arose  out  of  those  occurrences,  and  the  one  on  which 
you  are  now  to  decide.     There  is  hardly  a  feature  of  resem- 
blance-, and  yet,  you  are  seriously  expected  to  condemn  the 
prisoner^  as  a  traitor,  for  forcing  some  lumber  from  the  pos- 
%ession  of  a  Collector,  because  Mitdiel,  Vigol,  and  Fries, 
(who,  by  the  bye,  were  all  pardoned,)  were  convicted   as 
such,  for  being  concerned  in  insurrections,  which  threatened 
the  existence  of  government,  were  well  calculated  to  intimi- 
date the  legislature,  and  for  a  time  actually  suspended  the 
operation  of  certain  laws  which  were  deemed  obnoxious  in  a 
largjc  district  of  country. 

It  may  not  be  very  easy  (unless  open  war  and  the  broad 
.face  of  rebellion  be  the  criterion,)  to  fix  the  exact  boundary 
between  treason  and  some  other  offences,  which  partake, 
more  er  less,  of  an  opposition  to  government  But,  difficult 
as  this  may  be,  every  one  will  at  once  perceive  a  very  wide 
separation,  between  regular  and  numerous  assemblages  of 
men,  scattered  over  a  large  portion  of  country,  under  known 
officers,  and  in  every  respect  armed  and  marshalled  in  mili- 
tary and  hostile  array,  for  the  avowed  purpose,  not  only  of 
disturbing  and  arresting  the  course  of  public  law,  in  a  who!^ 
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district^  by  forcibly  compelling  the  officers  of  govenimeiit  to 
resigD,  but  by^intimidation  and  violence,  of  coercing  its  re- 
peal, and  a  sudden,  transient,  weak,  unnailitary,  aod  ansys- 
tematized  resistance,  and  that  in  a  solitary  instance,  and  far 
the  single  object  of  personal  emolument.  As  obvioas  is  the 
distinction,  between  a  large  armed  force,  eihbodied  in  the 
heart  of  our  country,  with  designs  inimical  to  government 
and  the  laws,  assuming  an  attitude  of  defiance,  and  oppositioo 
to  any  force  which  might  be  set  against  it,  and  a  few  dozea 
men,  who,  having  committed  an  oflfence  on  the  very  ten- 
fines  of  the  United  States,  were  in  the  act  of  flying  to  another 
government,  and  whose  hostility,  such  as  it  was,  could  have 
no  other  motive,  than  that  of  favouring  their  escape.  These 
cases  cannot  be  considered  as  parallel,  without  destroying^ 
at  once,  every  distinction  between  trespasses,  riots,  and  trea- 
sons. Not  an  instance  can  be  found  in  England,  dnrii^  a 
period  of  several  hundred  years,  which  have  elapsed  unce 
the  statute  of  treasons,  in  which  an  act  like  the  present,  W9» 
determined  tp  be  treason. 

Has  the  prisoner,  then,  it  may  be  asked,  been  guilty  of  no 
ofience  ?  His  conduct,  no  doubt,  was  highly  calpable,  wAf 
if  the  Courts  of  the  United  States  have  no  common  law  ju- 
risdiction in  criminal  cases,  as  some  have  thought,  Ike  kgis* 
lature  may  declare  such  acts  a  crime,  and  assign  to  it  each 
punishment  as  may  be  thought  proper.  It  is  not  very  clear, 
indeed,  that  the  ofience,  which  is  now  dignified  with  the. 
name  of  treason,  is  not  already  provided  for,  by  an  aet  of 
Congress,  which  punishes  the  resisting  or*  impeding  of  any 
officer  of  the  customs,  or  any  person  assisting  him,  in  the  ex^ 
ecution  of  his  duty,  with  a  fine  of  four  hundred  dollars. 

By  another  act,  whoever  shall  knowingly  oppose  any  offi- 
cer of  the  United  States,  in  the  execution  of  process,  or  shall 
beat  or  wound  him  in  such  service,  shall  be  fined  and  impri- 
soned ;  and,  provision  is  made,  by  the  s^ame  law^^  for  the  pa« 
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nishmeDt  of  those  who,  by  force,  rescue  a  jHrisoner  after  or 
belbre  coDyictum  for  a  capital  crime.  It  may  also  be  remark* 
edy  that  to  kill  a  Sheriff  in  the  discharge  of  his  daty,  and  whcf 
18  as  much  clothed  witli  the  authority  of  law,  as  the  Collee* 
tor  or  his  ageots  were  here,  whatever  be  the  Dumber  concern- 
ed^ or  the  weapons  employed,  has  always  been  held  in  Eng- 
land and  this  country,  murder,  and  not  treason. 

These  Jaws  of  Congress  have  been  mentioned,  and  others 
of  a  like  nature  might  be  referred  to,  to  satisfy  you,  that  the 
legjalature  never  supposed  an  act  of  this  kind  treason,  or 
they  would  only  have  declared  its  punishment;  and,  although, 
if  it  be  treason  by  the  constitution,  no  act  of  Congress  can 
make  it  otherwise ;  still,  a  legislative  understanding  of  that 
ioitniment,  if  not  conclusive,  is  entitled  to  very  respectful 
attention. 

The  Court,  may  here  again  ask,  whether  it  be  a  greater 
crime,  to  take  from  the  keeping  of  one  public  officer^  where 
no  death  eosues,  a  property  however  valuable,  than  to  force 
fiom  the  custody  of  another,  a  person  whose  life  had  been 
declared  io  be  forfeited  to  the  laws  of  his  country  ;  or,  to  kill 
a  Sheriff  in  the  execution  of  his  duty  ?  "" 

la  all  these  instances,  the  laws  are  opposed,  and  in  the 
last  case,  with  the  aggravation  of  homicide ;  but  as  no 
traitairQiiis  intent  exists  in  either,  and  no  war  is  nrade 
agpdnst  the  United  States,  neither  of  them  can  fall  within  the 
meaning  of  treason. 

Bat  as  m  much  stress  is  laid  on  the  opinions  of  our  own 
Judges,  whose  attention  has  been  judicially  drawn  to  a  conai' 
deration  of  this  crime,  you  will  bear  with  me  a  little  longer, 
while  I  show  you  how  very  little  ground  ther^  is  for  this  re* 
lianee,  and  how  dangerous  a  sense  you  are  required  to  put  on 
these  decisions.  Nothing  will  be  more  easy  than  to  rescue 
their  cbaneters  from  the  reproaches  which  would  adhere  to 
them,  if  they  had  really  declared,  (for  such  is  the  language  of 
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this  prosecution,)  that  every  opposition  to  a  public  law,  do 
matter  how  momentary,  how  slight,  in  what  shape,  or  for 
what  purpose,  amounted  to  treason.  Not  one  of- them  has 
said  any  such  thing,  nor  intimated  a  sentiment  of  th^  kind. 
Judge  Patterson  and  Judge  Iredell,  who  led  the  way  on  this 
occasion,  and  of  whose  valuable  services  death  has  since  de- 
prived their  country,  were  as  eminent  for  their  abilities,  as 
venerable  for  their  erudition,  and  as  much  admired  and  be- 
loved for  their  humanity  and  virtues,  as  any  men  that  ever 
ascended  the  bench  of  justice }  and  it  would  be  a  subject  of 
mournful  retrospect  for  them,  if  such  contemplations  could 
now  employ  their  thoughts,  that  the  authorities  of  their 
names  should  be  resorted  to,  for  introducing  a  doctrine  which, 
if  here,  they  would  resist  with  all  the  energy  of  talents,  alid 
weight  of  character,  for  which  they  were  both  illustrious. 
You  are  already  acquainted  with  the  occasions  ou  which 
these  opinions  were  delivered,  and  have  ^een  how  totally  the 
resemblance  fails,  between  them  and  the  one  which  has  call- 
ed us  together.  These  opinions  have  also,  in  part,  been 
stated  to  you  ;  but,  permit  me,  now,  to  read  other  passages, 
from  them,  which  apply  more  directly  to  the  case  before  us. 
If  a  statement  of  facts  like  the  present,  had  been  submitted  to 
Judge  Iredell,  and  he  had  been  obliged  to  examine  and  de- 
cide on  them,  he  could  not  have  expressed  himself  in  terms 
more  appropriate,  or  have  delivered  an  opinion  more  exactly 
suited  to  them,  or  more  in  favour  of  the  prisoner,  than  the  one 
which  he  gave  on  the  occasion  which  has  been  already  refer- 
red to  :  after  describing  what  resistance,  and  with  what  intent, 
to  a  public  law,  amounted  to  treason,  he  proceeds, — "  Bat  if 
the  intention  be  merely  to  defeat  its  operation 'in  a  particular 
instance,  or  through  the  agency  of  a  particular  officer,  from 
some  private  or  personal  motive,  it  does  not  amount  to  the 
crime  of  treason  The  particular  motive  must  be  the  sole 
ingredient  in  the  case ;  for,  if  combined  with  a  general  view. 
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to  obstruct  an  exeeution  of  the  aet,  the  o£fence  must  be  deem* 
ed  treason."  The  language  of  Judge  Patterson,  if  not  quite 
as  explicit,  conveys  the  same  meaning.  <^The  prisoner^'' 
says  he,  meaning  Vigol,  ^*  went  to  the  house  of  two  different 
excise  officers,  in  arms,  marshalled  and  arrayed,  and  at  each 
place  committed  acts  of  violence  and  devastation.''  '^  With 
respect  to  the  intention,''  he  proceeds,  ^^  there  is  not,  unhap- 
pily, the  slightest  possibility  of  doubt  To  suppress  the 
office  of  excise  in  the  fourth  survey  of  Pennsylvania,  and  par- 
ticularly, in  this  instance,  to  compel  the  resignation  of  the 
officer,  so  as  to  render  null  and  void  in  effect  an  act  of  Con- 
gress, constituted  the  apparent,  the  avowed  object  of  the  in- 
surrection, and  of  the  outrages,  which  the  prisoner  assisted  to 
commit.  Combining  these  facts  and  these  designs,  the  crime 
of  high  treason  is  consummate  in  the  contemplation  of  the 
contditulion  and  law  of  the  United  States." 

On  the  trial  of  Mitchel,  the  same  Judge  observes,  <^  If  the 
object  of  the  insurrection  Was,  to  suppress  the  excise  office, 
and  to  prevent  the  execution  of  an  act  of  Congress,  by  force 
and  intimidation,  the  offence,  in  legal  estimation,  is  high  trea- 
son. The  object  was  of  a  general  nature  and  of  national  coif- 
cern." 

But,  Judge  Chase  is  supposed  to  have  gone  further.  This 
is  another  mistake. — As  little  support  can  be  derived  to  the 
prosecution  from  his  opinion,  in  the  case  of  Fries.  That 
great  and  truly  profound  lawyer,  on  the  fullest  consideration^ 
concurred  in  the  judgments  which  had  already  been  delivered 
hy  two  of  his  associates,  and  expresses  himself  with  all  the 
perspicuity,  strength,  and  precision,  for  which  he  is  so  great* 
ly  distinguished.  What,  in  his  estimation,  constituted  trea- 
son, has  already  been  seen.  You  will  now  hear  what  he 
thofight  of  a  partial  opposition  to  an  act  of  Congress,  and  for 
a  private  or  special  purpose.  On  this  point  he  is  too  explicit 
to  be  misunderstood  ;  and  yet,  that  must  have  been  the  case^ 
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or  this  prosecution  would  not  have  been  heard  of.  '<The 
Cour^^'  says  he  (for  Mr.  Peters,  the  District  Judge,  whose 
high  judicial  reputation  adds  much  to  the  value  of  his  opi- 
nions, concurred  with  him,)  '^  think,  that  the  assembling  bo- 
dies of  men,  armed  and  arrayed  in  a  warlike  manner,  for 
purposes  only  of  a  private  nature,  is  not  treason,  although  the 
Judges  and  peace  officers  should  be  insulted  and  rensted,  or 
even  great  outrages  committed  to  the  persons  and  property  of 
our  citizens." 

These  learned  Judges  also  consider  the  intention  as  the 
only  true  guide  in  ascertaining  whether  certain  acts  amount 
.  to  treason,  or  a  less  offence,  and  regard  the  universality,  or 
generality  of  the  design,  as  forming  an  essential  ingredient  in 
the  composition  of  this  crime.  On  this  point  they  thus  ex- 
press themselves : 

<^  The  true  criterion  to  determine  whether  acts  committed 
are  treason,  or  a  less  offence,  (as  a  riot,)  is  the  ^uo  animo, 
the  people  did  assemble.  When  the  intention  is  univemi  or 
general,  as  to  effect  some  object  of  a  general,  pobfae  nature, 
it  will  be  treason,  and  cannot  be  considered,  construed,  or 
reduced,  to  a  riot.  The  commission  of  any  number  of  fdo- 
nies,  riots,  or  other  misdemeanors,  cannot  alter  their  nature, 
so  as  to  make  them'  amount  to  treason.  And,  on  the  other 
hand,  if  the  intention  and  acts  combined  amount  to  treason, 
they  cannot  be  sunk  down  to  felony,  or  riot  The  intention 
with  which  any  acts  (as  felonies,  the  destruction  of  houses, 
and  the  like,)  are  done,  will  show  to  what  class  of  criines 
the  case  belongs." 

If  these  opinions  are  uiiderstood  by  tlie  Court,  and  there 
seems  no  ambiguity  or  obscurity  in  either  of  them,  they  all, 
in  express  terms,  exclude  from  the  rank  of  treason  the  facts 
which  compose  the  present  offence;  and  whatever  doubts 
have  been  and  are  yet  entertained,  by  many  professional  gen- 
tlemen of  extensive  erudition,  and  exalted  integrity,  of  such 
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parts  of  these  opinioDS  as  brcmght  the  cases  of  the  insurgents 
i^ithin  the  eonstituti^nal  definition  of  treason,  no  objection 
ever  has^  nor  perhaps  ever  will  be,  made  to  the  exceptions^ 
which  kaTe  been  so  cautioufly  interwoven  into  them,  for  the 
very  purpose  of  preventing  their  extension  to  cases  of  this 
kind.  Ooce  disregard  these  exceptions,  and  render  the  con* 
stitatianAl  rule  as  6exible  or  comprehensive  as  it  is  now  sug* 
l^ested  to  be,  and  prosecutions  for  treason  will  become  as 
eommon  as  indictments  for  petit  larcenies,  assaults  and:  batte- 
ries, or  other  misdemeanors.  If  every  opposition  to  law  be 
treason,  for  very  like  this  is  the  language  we  have  heard,  as 
all  ofienees  paitake  in  some  measure  of  that  quality,  who  eaa 
say  how  many  of  them  will  in  time  become  ranged  under  the 
class  of  treason.  Neither  you,  nor  the  Court,  can  feel  any 
ambition  of  leading  the  way,  in  setting  a  precedent  so  danger- 
ous, or  one  that  will  in  any  degree  tend  to  demblish  that 
barrier  which  has  been  raise  J  by  the  constitution  against  eod- 
stractrve  treasons. 

You  have  been  reminded,  in  the  course  of  this  trial,  that 
io  criminal  cases,  a  jury  has  a  right  to  take  upon  itself  the 
decision  of  both  law  and  fact  There  is  no  design  in  the 
Coort  to  dispute  this  position,  or  in  any  degree  to  encroach 
on  your  prerogatives.  The  trial  by  jury,  whatever  doubts 
may  exist  as  to  its  excellence  in  civil  actions,  has  uniformly 
received,  and  is  most  eminently  entitled  to  the  highest  pnuse, 
as  a  mode  of  determining  between  the  public  and  a  party  ao- 
cased.  It  is  a  subject  on  which  the  stores  of  panegyric  have 
been  exhausted.  Its  perpetuity  in  this  country  is  secured  by 
the  federal  constitution,  which  in  this  respect,  is  only  a 
transcript  of  the  provisions  which  had  already  found  a  place 
in  those  of  the  several  states.  But  while  you  have  this  right, 
the  Court  has  also  its  duties  to  perform.  As  Judges,  we  are 
not  sent  here  merely  to  preside  at  trials,  to  preserve  order, 

an<l  to  regulate  the  forms  of  proceeding ;  we  have  a  much 
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higher  and  more  important  trust  committed  to  us :  it  is  our 
right  and  our  duty  to  expound  the  law  to  a  jury  in  crimiosli 
as  well  as  civil  cases  ;  and  although  it  be  not  denied,  that  in 
public  prosecutions,  you  may  decide  contrary  to  such  inter- 
pretations,  it  is  not  too  much  to  say,  that  it  is  nevertheless 
your  duty  to  pay  a  very  respectful  consideration  to  every 
proposition  of  law  you  may  receive  from  the  Court  Judges 
have  ever  been  regarded  as  the  proper  organs  of  Jaw ;  and 
when  it  is  recollected  that  they  act  under  the  same  sdemii 
sanction  with  yourselves,  and  have  the  same  interest  in  a 
pure  administration  of  justice,  it  is  not  probable  that  any  mo- 
tive ean  exist,  intentionally  to  deceive  you.  And  who,  may 
it  fairly  be  presumed,  generally  speaking,  will  be  the  best 
informed  on  these  subjects  ?  Those  whose  attention  has  for 
many  years  been  more  or  less  directed  to  the  jurisprudence 
of  their  country,  or  those  whose  avocations  have  left  little  or 
BO  leisure  for  such  inquiries  ?  You  are  not  then,  to  consider 
as  an  intrusion,  what  it  would  be  a  dereliction  of  duty  in  a 
Judge  to  withhold  from  you  ;  his  opinion  on  the  law  of  every 
ease  under  consideration.  You  are  already  apprized  of  ours 
on  that,  on  which  you  are  now  to  decide.  I  have  the  satis- 
faction to  say,  that  there  is  no  diversity  of  sentiment  between 
the  District  Judge,  with  whom  I  have  the  honour  and  plea- 
sure of  being  associated,  and  myself.  It  is  the  opinion  of 
both  of  us,  that  if  you  believe,  which  abundantly  appears 
from  the  testimony,  and  seems  to  be  conceded  on  the  part  of 
the  government,  that  the  prisoner,  among  others,  was  hired 
by  the  owner  of  this  raft,  for  the  purpose  of  evading  the  em- 
bai^o  laws,  only  in  this  instance,  and  for  his  own  private 
emolument,  although  it  may  have  been  part  of  the  plan  to  use 
violence,  and  force  were  actually  employed  against  the  Col- 
lector or  his  a^nts  to  accomplish  this  object,  but  that  this 
formed  no  link  in  a  conspiracy  to  resist  or  impede  the  opera- 
tion of  these  laws  within  the  district  ffenerallv  as  far  as  their 
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means  enabled   them,  (every  attempt  to  produce  proof  of 
which  has  failed,)  then  the  prisoner  is  not  guilty  of  the  crime 
of  levying  war ;  for  then,  his  case  falls  most  precisely  within 
the  exception  which  has  already  been  read  to  you  from  the 
opinion  of  Judge  Iredell.     The  intention  which  all  the  cases 
speaJc  ofy  is  not  understood  by  the  District  Attorney  and  the 
Court  JO  the  same  sense.     He  seems  to  consider,  that  if  the 
intention  be  to  oppose  a  law,  no  matter  with  what  motive, 
treason  is  comnaitt^;  whereas,  it  is  the  intention  with  which 
such  re^stance  is  made,  not  the  opposition  itself,  that  forms 
the  criterion :  otherwise,  every  wilful  opposition  to  a  statute, 
would  necessarily  be  a  levying  of  war.     With  respect  to  the 
prisoner's  intention   it  is  made  out  most  satisfactorily,  by 
erery  witness  that  has  been  examined  on  the  part  of  the  pub- 
lic.   On  this  point,  there  will  be,  happily  for  him,  no  doubt 
in  your  minds.     There  is  no  testimony  of  his  ever  having 
been  before,  or  since,  engaged  in  a  resistance  to  these  or  any 
other  laws.    The  Court  cannot  help  thinking  that  the  Dis- 
trict Attorney  must  have  been  greatly  deceived  in  the  infor- 
mation which  was  given  to  him,  of  the  prisoner's  conduct, 
and  that  the  proofs  on  trial  have  fallen  very  fer  short  of  his 
expectations,  or  that  you  would  never  have  been  put  to  the 
trouble  of  deciding  on  this  case.     But  as,  notwithstanding 
the  discussion  which  has  taken  place,  he  seems  seriously  and 
sincerely  to  believe  treason  has  been  committed,  the  Court 
has  thought  it  a  duty  to  state  to  ^'ou  its  opinions,  most  explir 
citly,  the  other  way  ;  so  that,  if  any  mistake  be  committed 
by  so'  great  an  extension  of  the  crime  of  treason,  neither  of 
us  may  be  chargeable  with  it;  for,  '^  we  cannot  be  too  wary/' 
in  the  language  of  the  great  and  good  Lord  Hale,  ^'in  multi- 
plying constructive  treasons,  for  we  know  not  where  they 
will  end.'* 

The  Court  will  now  finish  its  charge.      If  it    has  been 
tedious,  you  will  impute  it  not  to  a  desire  of  trespassing 
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unnecessarily  on  your  time,  but  of  guarding  you,  in  a  case  of 
Tery  general  concern,  against  those  mistakes  which  the  ear- 
nestness and  eloquence  of  counsel  sometimes  produce }  and 
although  we  might  have  been  content  wiUi  stating  our  opin* 
ion  on  the  law,  in  more  general  terms,  we  were  willing  you 
iihould  know,  that  it  was  not  merely  a  speculation  of  our  own, 
but  one  which  we  believe  to  be  sanctioned  by  the  constitu- 
tion of  our  country ;  by  decisions  in  England ;  by  various 
judgments  of  our  domestic  tribunals  ;  and,  as  far  as  can  be 
collected  from  their  acts,  by  the  sense  of  our  national  legis- 
lature. 

In  addressing  you,  then,  at  some  length,  and  witii  all  poc- 
rible  plainness,  the  Court  have  felt  no  other  motive  than  a 
desire  to  assist  you  in  coming  to  a  correct  result  on  a  point 
which,  to  the  honour  of  this  state,  has  never  before  been  a 
subject  of  public  discussion  within  it. 

The  whole  case,  both  iaw  and  fact,  is  now  committed  to 
you,  in  the  fullest  confidence,  that  you  will  do  justice  to 
your  country,  the  prisoner,  and  yourselves. 

Verdict  of  acquittal. 


<3iBClJlT  COURT  OP  THE  tJNlTEB  STATES. 
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i  Hon.  BROCKHOLST  UVINfiSTON,  A«Mciato  J«stice  of  te  €0- 
BxroKK  <  preme  Court. 

/  flon.  ELIJAH  PAINE,  District  J^idge. 


FrAVCIS   C9ILDS  V.  SikMUBL   CoRP. 

Ike  deABdaot  iiad  lold  tke  oomplatiuuit  a  bill  of  exchmage  on  ft  houe  io  Loih 
den,  and  ceceired  the  comptaiDant's  note  for  Ifae  price,  bot  iMpt  |be  biH  bjr 
agreement,  as  security  for  its  payment.  The  bill  was  protesled,  the  drawers 
became  bankrupi,  and  dividends  were  decUired  npon  their  estates.  The  de- 
tetetf  refiaed  to  nlurn  the  bill  Io  the  canplaioant,  bat  made  no  effort  to 
recoter  the  amonnt  or  to  obtain  the  divideiids.  He  aws  held  liable  lor  any 
Ion  that  might  have  happened  by  such  aegUgence. 

LIYlMGSTONi  J.  The  object  of  this  crosa  ImU  is  to  have 
a  credit  on  the  mortgage  mentioned  in  the  pleadings  in  this 
cause,  for  the  amouodt  of  a  certain  bill  of  exchange  for  one 
thousand  poonds  sterling,  which  it  is  alleged,  has  been  lost  to 
the  complaioant  by  the  negligence  of  the  defisndant. 

It  appearsi  that  on  the  29th  November,  1803,  the  defen* 
dant  sold  to  the  complainant  a  bill  of  exchange  £9r  one  thou* 
sand  pounds  sterling,  which  had  been  drawn  by  Robert  Bivd  ft 
Co.  of  New-York,  on  Bird,  Savage,  &  Bird,  of  Loadon,  <both 
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houses  composed  of  the  same  persons)  and -which  had  been 
protested  for  non-acceptance  and  non-payment. 

.For  this  bill  the  complainant  gave  the  defendant  his  pro- 
missory note  for  three  thousand  four  hundred  and  eighteen 
dollars  and  seventy-nine  cents,  payable  in  the  July  foUowiiig. 
The  bill  remained  in  the  hands  of  the  defendant,  who  gave 
his  receipt  for  it>  promising  to  return  it  to  the  complainant  on 
due  paymetit  of  his  note.  The  note  not  being  paid,  the  com- 
plainant was  sued,  and  judgment  obtained  against  him ;  after 
which,  to  secure  the  amount  of  the  judgment,  and  some  other 
demands,  he  gave  the  defendant  three  other  promissory  fiotes, 
dated  the  8th  of  October,  1805,  for  one  thousand  seven  hun- 
dred and  forty-nine  dollars  and  ninety-eight  cents,  each  paya- 
ble the  1st  of  April,  1806,  7,  and  8,  with  interest,  and  exe- 
cuted a  mortgage  on  certain  real  estate  in  Vermont  On  the 
execution  of  this  mortgage  the  receipt  abov^-mentioned  was 
given  up,  but  the  bill  remakied  in  the  defendant's  hands^  with- 
out any  written  agreement  respecting  it. 

Thus  far  there  is  no  dispute  about  facts  between  the  par- 
ties. The  complainant  asserts,  that  he  expected  the  defen- 
dant would  have  delivered  him  the  bill  on  receiving  the  new 
securities,  but  .that  he  refused  to  do  so,  agreeing,  however, 
that  he  would  hold  it  for  his  benefit,  and  endeavour  to  collect 
the  money  due  thereon  for  his  use ;  which  he  neglected  to 
do,  to  the  great  loss  of  the  complainant. 

The  defendant  admits,  that  the  bill  remained  with  him  as 
'^a  further  security  for  the  monies  dueirom  the  complainant, 
until  the  same  were  paid  by  the  complainant,  or  by  the  re- 
eeipt  of  monies  on  the  bill,  which  he  was  authorized  to  re- 
ceive and  apply  toward  his  demands  against  the  complainant," 
but  denies,  that  '<  he  was  obliged  to  u$e  any  endeavours  or  be 
at  any  trouble  or  expense  in  endeavouring  to  collect  the  bill.'* 
Without  stating  that  he  had  laken  any  measures  to  obtain 
payment,  he  alleges,  that  he  was  unable  to  do  so  by  reason  of 
the  insolvency  of  the  parties  to  it. 
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It  becomes  necessary ,  then,  to  recur  to  the  testimony,  to  aS" 
certain  the  understanding  of  the  parties  at  the  time  of  leaving 
this  bill  with  the  defendant,  which  must  determine  the  obliga- 
tion and  duty  thereby  imposed  on  him. 

In  settling  this  question,  the  defendant's  letter  of  the  9th  of 
April,  1805,  to  bis  attorney,  Mr.  Foote,  has  been  thought 
materia].  In  this  he  desires  Mr.  Foote  to  take  up  the  receipt 
he  liad  gjVen  to  the  complainant,  adding,  <^  that  it  was  under- 
stood, and  he  meant  thereby  to  have  it  understood  by  his  at-* 
torney  and  Mr.  Childs,  that  whatever  he  might  recover  on 
said  bill  should  be  for  his  benefit.' ' 

Without  going  further,  it  would  be  very  di£Bcult  to  say  that 
the  defendant  was  at  liberty  to  be  entirely  passive  about  the 
recovery  of  the  monies  due  on  this  bill  of  exchange.  He  re- 
sided in  the  city  of  New- York,  and  the  complainant  at  Col- 
chester, in  Yermqnt,  at  the  distance  of  more  than  three  hun- 
dred miles  from  each  other.  By  consenting  to  retain  the  bill, 
and  apply  what  was  received  on  it  to  the  complainant's  credit, 
he  put  it  out  of  the  power  of  the  latter  to  use  any  diligence  for 
its  recovery.  The  complainant,  Without  the  bill  or  protest, 
which  was  also  in  the  defendant's  hands,  could  not  prove  any 
debt,  either  under  the  commission  against  the  house  in  Eng-^ 
land,  or  under  the  separate  commission  against  Robert  Bird 
in  this  country.  He  could  not  but  believe  that  the  defendant 
would  do  thus  much,  at  least,  or  return  him  the  bill,  to  enable 
him  to  do  it  himself.  He  could  not  suppose, — nor  could  it 
have  been  the  intention  or  understanding  of  those  gentle- 
men,— that  the  bill  was  to  remain  among  the  papers  of  the 
defendant,  without  a  single  cifort  on  his  part  to  secure  to  him- 
self the  dividends  which  might'  be  declared  on  itr-*which 
must  have  been  the  sole  object  of  his  retaining  it.  If  he 
found  the  trouble  or  expense  too  great,  he  should  have  relin- 
quished his  agency,  and  apprized  the  complainant  of  his  un- 
willin^ness'to  incur  either ;  and  means  might  then  have  been 
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takoD  by  the  eomphinint  to  prevent  the  less  which  it  is  d- 
I^^  has  happened.  But  if^  from  the  very  nature  of  tke 
transaction^  some  diligence  was  not  imposed  on  the  defen- 
dant,  the  testimony  of  Peaslee  and  Henry  seems  to  remote 
every  doubt.  The  first,  who  was  employed  by  the  comphin- 
ant  to  corae  to  some  arrangement  with  th6  defendant,  and 
who  is  mentioned  in  his  letter  to  Mr.  Foote  as  the  person 
with  whom  he  had  had  a  good  deal  of  conversation  on  Mr. 
Childs'  concerns,  says,  that  the  defendant  *^  retained  the  bill 
in  his  own  hands,  and  t3iat  it  was  an  understanding  between 
Mr.  Corp  and  himself,  that  he  was  to  act  upon  the  b31,  and 
to  account  to  Childs  for  whatever  the  bill  might  nett*''  In 
anotiier  place  he  says,  ^  he  was  directed  by  Mr.  Childs  to 
make  a  regular  demand  of  the  bill,  but  he  did  not,  because 
Mr.  Corp  inclined  to  hold  the  bill ;  from  whom  he  understood' 
that  he  would  act  for  Mr.  Childs,  and  collect  what  he  could 
of  the  bill,'  and  account  yrith  him  for  whatever  he  should 
collect." 

The  other  witness  is  not  less  explicit.  Mr.  Heniy  sa3rs, 
''that  in  1807,  two  years  after  the  interview  between  Mn 
Corp  and  Mr.  Peaslee,  he  called  on  him,  at  the  request  of  Mr. 
Childs,  and  informed  him,  that  it  was  his  wish  to  have  the 
bill,  in  order  to  obtain  a  dividend,  which  the  witness  had 
learned  was  declared  on  all  the  debts  of  the  company ;  bat 
the  defendant  declined  giving  it  to  him,  alleging,  that  he 
would  endeavour  to  obtain  the  dividend  himself,  and  would 
not  give  out  of  his  hands  any  security  he  had.'* 

The  Courtis  bound  to  conclude  from  this  testimony,  as  well 
as  from  the  internal  evidence  of  the  transaction,  that  the  de- 
fendant was  considered  by  the  complainant,  and  was  regarded 
by  himself,  as  his  agent  to  act  for  him,  as  the  witness  expres- 
ses it,  and  to  collect  .what  might  become  due  on  this  bill. 
Whether  he  were  obliged  to  sue,  or  to  attach  property  of  the 
drawers,  or  not.  it  is  unneccssarv  to  sav,  because  that  is  not 
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the  negligence  imputed  to  him  ;  but  the  Court  is  of  opinion, 
that  with  the  full  knowledge  which  he  had  of  their  bankrupt- 
cy^  it  was  at  least  his  duty  to  have  used  that  ordinary  dili- 
gence and  care  which  no  man,  however  negligent,  would  have 
omitted  in  his  own  concerns,  that  of  proving  the  debt,  and 
thus  taking  a  chance  of  dividends  which  might  be  made. 
This  was  the  only  way  left  to  collect  any  thing,  and  certainly 
wheo  Le  promised  to  act  for  the  complainant,  and  to  •endea- 
vour to  obtaio  the  dividends,  nothing  short  of  this  could  be 
a  compliance  with  his  engagement.  The  trouble  of  such  a 
step  would  be  trifling,  and  the  expense  very  inconsiderable. 

The  Court,  however,  does  not  think  with  the  defendant's 
counsel,  that  Mr.  Corp  has  made  himself  liable  for  the 'whole 
biii,  but  only  for  so  much  of  it  as  shall  appear  to  have  been 
lost  by  his  negligence.  Such  an  indemnity  is  all  the  com- 
plainant can  ask,  and  beyond  this  a  Court  of  Equity  will  not 
readily  go.  It  is  impossible,  however,  from  any  evidence 
before  us  to  say  what  credit  the  complainant  is  entitled  to  on 
bis  mortgage.  The  depositions  of  Mr.  M'Call  and  Mr.  Hen- 
ly,  leave  it  too  uncertain  what  might  have  been  received, 
without  some  further  inquiry.  The  Courts  therefore,  before 
a  final  decree,  thinks  it  proper  to  refer  it  to  the  master  to 
report  what  dividends  have  been  declared  and  paid  to  per- 
sons holding  bills  of  exchaixge  drawn  by  Robert  Bird  & 
Co.  in  this  country  on  Bird,  Savage,  &  Bird  in  England, 
and  not  accepted  by  them,  either  by  the  assignees  of  the  latter, 
or  by  those  of  Robert  Bird,  and  to  reserve  all  further  direc- 
tions until  the  coming  in  of  his  report. 

D.  Fajbiand  and  E.  Eeyes  for  the  complainant. 
&  Hitchcock  and  A.  Foot  for  the  defendant. 
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C  Hon.  9R0CKH0LST  LIVINGSTON,  Associate  Justice  of  the  Su- 
Bbfors  7  preme  Court. 

I  Hon.  ELIJAH  PAINE,  District  Judge. 


Slocum  et  al  v.  Hathaway, 

The  obligors  on  a  bond  for  the  jail  limits  are  not  discharged  from  Utelr  Utbility 
for  an  escape  by  the  subsequent  assent  of  the  plaintiff.  Such  assent  to  have 
any  effect  must  have  been  given  prior  to  the  escape. 

.  LIVINGSTON,  J.  This  action  is  brought  on  a  bond  ex- 
ecuted on  the  15th  day  of  November,  1805,  by  the  defendant, 
together  with  Silas  Hathaway  and  two  others,  to  the  Marshal 
of  this  district,  the  condition  of  which  is,  that  Silas  Hathaway^ 
who  had  been  t^ken  on  a  ca.  sa.,  which  had  issued  on  a  judg- 
ment obtained  against  him  by  the  plaintiff,  should  remain 
within  the  limits  of  the  jail,  and  should  not  depart  the^from 
until  he  should  be  lawfully  discharged,  without  committiDg 
any  escape  before  such  discharge,  nor  do  any  act  by  which 
the  Marsha]  should  be  damnified. 

There  is  no  dispute  between  the  parties  that  an  escape  took 
place  on  the  10th  of  September,  1814,  so  as  to  render  the 
defendant  liable  to  an  action  on  this  bond;^  but  he  contends, 
that  he  is  exonerated  from  a  liability  which,  it  is  admitted, 
then  attached,  by  an  act  of  the  plaintiffs  themselves,  or  their 
assignees. 


MAY  TJBHM,    I8:i0.  2^1 


Slocom  V.  Hathaway. 


It  appears  by  the  pleadings,  that  after  the  commencement  of 
tbia  action,  whkh  was  commenced  in  September,  1814,  a 
separate  snit  was  brought  on  this  same  bond,  for  said  escape, 
against  Silas  Hathaway,  the  original  debtor,  in  which  a  judg- 
ment was  obtained  against  him.  On  a  qapias  jsstied  on  this 
judgment,  S.  Hathaway  was  arrested,  and  remained  in  prison 
until  he  escaped  therefrom  on  the  6th  of  February,  18I8« 
TbBt  a  little  better  than  three  months  after  the  last  escape, 
the  Marshal,  on  fresh  pursuit,  took  him  into  custody^  for  the 
purpose  of  recommitting  him  to  prison  on  the  aforesaid  ex* 
ecution,  when  he  produced  the  following  note  in  writing  from 
the  assignee  of  the  plaintiffs,  which  had  been  obtained  after 
the  escape,  and  previous  to  the  recapture  aforesaid :  ''  Silas 
Hathaway  is  now  here,"  (that  is  in  the  city  of  New- York,) 
'^and  has  informed  me  he  has  broke  jail  in  order  to  get  his 
afion  settled.  It  is  not  my  wish  that  he  should  be  again 
confined  on  aeeoant  of  the  debt  due  me,  brought  against  him 
by  William  and  Christopher  M.  Slocum,  until  after  next  term, 
when  the  trial  comes  on,  in  order  to  give  him  an  opportunity 
of  attending  Court  and  making  arrangements  towards  a  settle- 
tfient  by  oor  gating  a  judgment  against  his  bail.'' 

This  act  on  the  part  of  the  plaintifis,  it  is  contended,  dis- 
charged the  Marshal  from  any  liability  he  might  have  been 
u&dar  for  the  escape  of  Silas  Hathaway,  and  for  the  same  rea- 
son the  pieaent  defendant  alleges  that  he  is  exonerated. 

To  determine  on  the  sufficiency  of  this  defence,  it  will  be 
neeeasary  to  look  to  the  situation  of  the  parties  at  the  time 
when  this  note  or  memorandum  was  given  by  the  plaintifis' 
assignee;  and  then  inquire  what  ought  to  be  its  effect  on  the 
present  action. 

There  is  no  doubt  that  the  condition  of  the  bond  on  which 
this  action  is  brought,  was  broken  on  the  10th  September,  1814, 
and  that  the  responsibility  which  thereby  devolved  on  the 
defendant  in  common  with  the  other  obligors,  continued  in 
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full  force  at  the  time  of  the  second  escape  of  Silas  Hathaway^ 
and  down  to  the  23d  day  of  May,  1818,  when  he  was  retakeo 
by  the  Marshal ;  and  that  if  he  had  then  been  committed  to 
jail,  and  remained  there  without  any  interference  of  the  pbun* 
tiffs,  the  defendant  would  still  be  liable  to  this  action.  But 
although  this  be  not  denied,  it  is  supposed  that  the  plaintiff, 
by  assenting  to  Silas  Hathaway's  continuing  at  large  for  a 
certain  tinie  after  his  last  escape,  has  thereby  deprnred  him- 
self of  a  recourse  against  the  Sheriff  &r  such  escape,  and  also 
of  a  remedy  on  this  bond  against  any  of  the  obligors. 

It  has  been  long  and  well  settled,  that  if  there  be  a  joint  and 
several  obligation  for  the  payment  of  money,  and  judgment 
be  recovered  against  one  of  the  obligors,  who  being  in  execu- 
tion thereon,  escapes,  or  rather  goes  at  large  by  permiarionof 
the  Sheriff,  under  a  command  or  license  of  the  plaintifi^  not 
only  is  every  remedy  against  such  obligor  gone  forever,  but 
all  the  other  parties  to  the  bond  are  also  discharged.  But  there 
is  no  case  on  this  subject  which  does  not  make  a  precedent 
consent  on  the  part  of  the  plaintiffs  a  sine  ftta  non  in  gtTiog 
effect  to  such  discharge.  This  was  decided  in  1  Salk.  271,  and 
Baron  Comyns,  who  is  an  authority  in  himself,  reports  this 
decision  as  law,  and  says  that  if  a  Sheriff  permits  a  voluotaij 
escape  with  the  plaintiff's  consent,  the  defendant  can  never  be 
retaken  by  the  Sheriff  or  the  plaintiff,  if  such  consent  of  the 
plaintiff  be  precedent  to  the  escape ;  but  otherwise  if  it  be 
subsequent.  So  in  a  case  in  1  Term  Reports,  Mr.  Jostiee 
Ashurst  observes,  that  when  a  prisoner  is  discharged  with  the 
cQnsent  of  the  party  who  put  him  in  execution,  he  cannot  be 
retaken.  The  reason  of  this  distinction  is  obvious.  If  the 
party  who  confines  another  on  execution,  orders  him  to  be 
liberated,  as  he  has  a  right  to  do,  it  is  the  duty  of  the  Sheriff 
to  let  him  go  at  large,  and  the  plaintiff  thereby  acquires  ne 
right  of  action  against  any  one.  But  if  the  party  escapes,  by 
the  permission  or  negligence  of  the  Sheriff,  without  any  pr^ 
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Tious  ioterference  on  the  plaiotiff's  part,  a  right  of  action  has 
accrued  against  the  oflScer,  which  the  law  wiU  not  allow  to  be 
discharged  by  any  snbsequent  loose  consent,  and  probably  by 
nothing  but  a  release  oader  seal ,  or  by  some  agreement  founded 
on  valuable  consideration.  This  was  recognised  as  law  in  a 
very  recent  decision  in  16  Johnson.  Nor  can  it  make  any 
difleieoce  whether  in  the  given  case,  the  Sheriff  has  a  right  of 
recaption  or  not ;  or,  in  other  words,  whether  the  escape  he 
negligent  or  permissive,  the  reason  of  the  rule  applying  as 
much  to  the  one  case  as  to  the  other,  there  being  in  both  at  the 
time  of  the  supposed  consent  a  vested  right  of  action  against 
the  party  from  whose  custody  the  escape  was  efiected. 

It  if  not  a  sufficient  answer  to  say  that  the  posterior  consent 
shall  have  relation  back  to  the  time  of  the  escape,  and  that  in 
cabsequent  ratification  of  the  acts  of  another  renders  it  as  valid 
as  if  it  had  been  preceded  by  a  regular  letter  of  attorney. 
Whatever  may  be  the  effect  of  such  ratifications  in  particular 
cases,  it  is  su/Ecient  to  say,  that  in  the  one  before  the  Court,  the 
law  has  decided  that  no  after  consent,  a  right  of  action  having 
already  accrued,  shall  have  the  same  effect  as  one  given  ante- 
cedently, or  contemporaneously  with  the  discharge  of  the 
prisoner. 

It  has  thus  far  been  supposed  that  the  writing  subscribed 
by  Mr.  Bowne,  is  a  subsequent  assent  on  his  part  to  the  escape 
which  had  taken  place ;  but  it  contains  tn  terms  no  such  thing. 
It  is  not  even  an  expression  of  a  wish  or  desire  that  Hathaway 
may  not  be  arrested  again ;  but  merely  that  he  has  no  wish 
on  the  subject,  which  might  very  well  be  the  case,  especially 
if  he  thoagbt  that  by  the  escape  he  had  obtained  a  remedy  for 
his  debt  against  the  Marshal.  Certain  it  is,  that  it  imposed 
on  the  Marshal  no  obligation  to  abstain  from  retaking  his  pri- 
soner, and  committing  him  to  jail ;  and  if  such  recaption  took 
place,  as  it  did,  the  writing  contained  no  authority  to  discharge 
the  debtor  from  custody. 
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It  is  not  perceived  how  the  present  defeiidsnt  could  be  i^ 
Irauded  by  Silas  Hathaway's  continuing  at  lai^  antil  after 
the  then  next  term  of  the  Court,  or  how  it  would  facilitate  the 
obtaining  of  a  judgment  against  the  defendant  in  this  suit;  for 
whether  he  were  in  confinement  or  not  on  the  judgment  which 
had  been  obtained  against  him  on  the  jail  bond,  the  liability  of 
the  defendant  to  the  action  would  be  precisely  the  same,  pro- 
vided he  had  not  been  discharged  from  confinement  on  the 
judgment  on  the  jail  bond  by  order  of  the  present  plaintiffi. 
The  Court  is  of  opinion  there  must  be  judgment  for  the  plaiD* 

C.  Mabsu  and  H.  Allen  for  the  plaintiffs. 
G.  P.  Van  Ness  for  tbe  defendant. 
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HAgABO  «.    HjiaCABP  AHD  RoBIKSON* 

The  coadition  of  a  bond  ihat  a  prisoner  <<  tfaall  faithfully  and  ab«o)ateIy  re« 
majB  within  the  limitt  of  thf  jail,  and  not  depart  therefrom;"  &c.  it  not 
broken  bj  the  escape  of  the  prisoner,  while  in  a  state  of  insanity. 
The  liabiBt^  of  the  tnnetics  for  an  escape  i^  not  coextensive  with  that  of  the 
SheriC    Am  H  nganb  the  latter,  a  prisoner  on  the  limits  is  suppotcd  to  be  ia 
hiM  jnoediale  custody,  and  the  escape  of  an  insane  prisoner,  therefore,  as 
moch  a  negligent  encape  as  any  other ;  and  he  is  not  allowed  to  excuse  him- 
self where  he  might  so  easily  collude  or  be  imposed  upon.    But  there  is  no 
anaWgy  in  tlicie  vespccts  between  a  SheriJOf  and  the  soreties. 

LIVINGSTON,  J.  Robert  Hazard,  one  of  the  dden- 
dants^  was  committed  by  the  Marshal  of  the  District  of  Ver* 
mont,  on  a  agnas  ad  saHtfaeiendum  issued  by  the  plaintiff 
in  this  suit,  to  the  common  jail  of  the  city  of  Vei^ennes, 
and  being  admitted  to  the  liberties  of  the  prison,  executed  to 
the  Marshal,  together  with  the  other  defendant  Robinson,  a 
bond,  vrith  a  condition,  that  the  said  Robert  ^^  should  faith* 
fblljr  «iid  absolutely  remain  within  the  limits  of  said  jail-yard, 
and  aboaM  not  depart  therefrom  until  he  should  be  lawfully 
discharged,  without  committing  any  escape  before  such  dis* 
charge,  or  doing  any  act  by  which  the  said  Marshal  should  be 
damnified  in  consequence  of  admitting  the  said  Robert  to  the 
Ubedics  of  said  prison." 

After  being  thns  admitted  to  the  liberties  of  the  prison,  and 
after  the  making  of  the  bond,  the  defendant  Hazard  became 
insane,  and  while  in  that  condition,  left  the  said  liberties,  and 
went  at  lai^  The  only  question  arising  on  the  pleadings 
and  evidence  in  this  case,  is,  whether  the  act  on  the  part  of 
the  debtor  be  an  escape  within  the  meaning  of  the  condition 
of  the  bond  on  which  this  action  is  brought. 

On  the  part  of  the  plaintiff,  it  has  been  Said  that  at  common 
laiw,  a  Sheriff  cannot  set  up  insanity  as  an  excuse  for  the  e»* 
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capB  of  a  prisoner  committed  for  debt,  and  that  the  defendiniB 
haying  become  surety  to  the  Marshal,  have  substituted  them- 
selves  in  his  place,  and  cannot  be  in  a  better  situation  than 
he  would  have  been. 

None  of  the  cases  to  which  the  Court  has  been  referred, 
decide  that  insanity  of  the  party  may  not  be  pleaded  to  an 
aetion  against  a  Sheriff  for  an  escape.  The  case  cited  from 
Strang,  and  Durnford  and  East,  both  turned  on  a  rescue — 
and  ;n  that  of  Steel  and  Allen,  Lord  Eldon  only  refused  to 
discharge  a  lunatic  who  had  been  arrested  on  common  bul. 
But  if  the  law  be  so,  as  it  probably  is,  there  is  very  good  rea- 
son for  it.  A  prisoner  in  the  hands  of  a  Sheriff,  is  committed 
to  the  walls  of  a  prison,  from  which,  if  proper  care  be  taken, 
it  is  as  difficult,  if  not  more  so,  for  a  lunatie  to  escape,  than 
for  one  in  the  full  enjoyment  of  his  faculties.  It  would, 
therefore,  be  as  great  negligence  in  the  Sheriff  to  suffer  such 
an  escape  as  that  of  any  other  person,  and  for  such  negligence 
he  would  be  liable.  The  law  has  not  left  him  to  decide  io 
what  case  a  party,  after  being  committed,  shall  be  disehaiged ; 
and  were  it  put  in  his  power  to  discharge  one  who  had  be- 
come insane  after  commitment,  6r  to  excuse  himself  on  that 
ground,  he  might  be  imposed  upon  himself,  or  he  migiit  col- 
lude with  a  debtor  to  escape  from  prison*  Some  provima 
seems  necessary  to  enable  the  friends  of  a  person  in  that  sitn- 
ation,  by  some  legal  proceeding,  to  take  him  from  the  Sheriff's 
custody.  Until  such  provision,  however,  be  made,  It  is  better 
to  let  a  Sheriff  remain  chargeable  for  the  escape  of  an  insane 
debtor,  than  to  permit  such  insanity  to  be  set  up  as  a  defence, 
or  to  leave  any  thing  to  the  discretion  of  a  ministerid  officer 
on  this  subject. 

But  there  is  no  analogy  between  the  case  of  a  Sheriff  and  a 
surety  oh  a  jail  bond,  or  at  any  rate  too  little  to  apply  to  the 
latter,  the  rules  which  it  has  been  found  necessary  to  adopt. 
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in  relation  to  the  former.    In  the  one  case^  the  jnrisoner  is  lite- 
rally^ and  not  merely  by  construction  of  law^  in  the  custody 
and  keepiDgof  the  Sheriff-— who  is  provided  with  ample  means 
for  seeoring  his  p^son.     In  the  other  case  the  prisoner  is  at 
liberty  within  the  limits  of  Uie  jail-yard,  and  not  under  the 
control  or  in  the  keeping  of  the  surety.     He  cannot,  if  in  ex- 
ecatioo,  be  taken  by  his  bail  if  he  goes  beyond  those  limits^ 
although  the  legislature  has  given  the  surety  a  right  to  exo- 
nerate himself  if  the  commitment  be  on  mesne  process,  by  a  sur- 
render of  the  principaL     In  the  one  case,  too,  the  liability 
mnsi  be  tested  by  decisions,  which  have  been  made  from  time 
to  time  in  relation  to  the  office  of  Sheriff.    In  the  other,  the 
Court  has  no  right  to  look  \o  any  thing  but  the  condition  of 
the  bond,  on  a  reasonable  construction  of  which,  must  depend 
the  extent  of  the  obligor's  jresponsibility.     Its  engagement  is, 
that  th^  debtor  shall  faithfully  and  absolutely  '^  remain  within 
the  limits  of  the  jail-yard,  and  not  depart  therefrom  until  he 
be  lawAilly  discharged. "    Although  it  is  not  said  that  he  shall 
not  volootarily  depart,  it  is  plainly  implied,  not  only  from  the 
nature  of  the  undertaking,  but  from  the  obligation  which  is 
imposed  on  the  debtor,  faithfully  to  remain  within  the  limits 
of  the  yard.     The  obligation  can  be  observed  only  by  a  ra- 
tional being,  who  can  discriminate  between  fidelity  and  a  vio- 
lation of  dnty  ;  and  it  would  seem  necessarily  to  follow,  that 
no  man  deprived  by  the  visitation  of  Heaven  of  all  sense  of 
right  and  wrong,  could  do  any  act  of  himself  which  could 
be  said  to  be  inconsistent  with  a  faithful  observance  of  the 
condition  of  the  bond.     On  any  other  construction,  a  surety 
wooid  be  rendered  liable  by  the  act  of  God,  and  not  by  that 
of  the  party,  the  former  of  which,  is  never  permitted  to  ope- 
rate to  the  injury  of  any  one.    It  is  on  the  gopd  faith  and  in- 
tegrity of  the  debtor  that  his  surety  relies — it  is  for  a  moral 
agent,  for  whom  he  enters  into  the  contract.      But  if  his 
liability  were  to  continue  after  the  extinction  of  the  moral  sense, 
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no  one  would  ever  be  safe  in  signing  a  bond  of  this  nature ;  and 
whatever  reliance  might  be  placed  on  the  honotir  and  good 
£uth  of  an  unfortunate  debtOF,  who  rarely  has  any  other  se* 
eurity  to  pledge^  his  friends  would  be  eompcUed  to  suffer  him 
to  be  immured  within  the  walls  of  a  prison,  rather  than  an- 
dertake  for  him^  at  a  peril  which  no  human  foresigfat  could 
guard  against  The  principal  debtor  is  also  a  party  to  thb 
bondy  and  would  be  liable  over  to  his  tiurety,  if  he  had  not 
faithfully  remained  within  the  limits  of  the  jail-yard.  But 
an  action  against  any  man  for  doing,  after  he  bad  became  in- 
sane, an  act|  which  in  his  senses  he  had  covenanted  not  to  do^ 
would  be  a  novelty,  and  could  hardly  be  sustained.  If  this 
were  a  suit  on  a  bond  or  recognisance,  which  had  been  enter- 
ed into  for  the  good  behaviour  of  Hazard,  and  it  appeared  that 
the  breach  of  the  peace  which  was  alleged,  as  the  forfeiture^ 
had  been  conmiitted  in  a  state  of  insanity,  can  it  be  doubled 
that  it  would  not  be  a  valid  defence.?  For  if  the  party  wh0 
committed  the  offence  could  not  be  punished,  surely  he  wko 
had  become  surety  for  his  preserving  the  peaee,  ought  not  to 
suffer.  The  judgment  in  Baxter  and  Tabes,  in  MassachuMts, 
proceeds  on  the  same,  principle.  Although  Holbrook,  the 
prisoner  in  that  case,  was  not  insane,  the  Court  consider  tb»t 
some  agency  on  the  part  of  the  debtor,  must  be  employed  to 
constitute  an  escape  within  the  meaning  of  such  a  bond,  and, 
therefore,  considered  his  surety  not  liable;  it  appearing  that 
the  debtor  was  carried  by  others,  in  consecpience  of  a  sudden 
illness,  to  a  house  which  was  off  the  limits,  where  he  lan- 
guished and  died,  it  being  the  opinion  of  his  attending  physi- 
cian^ that  he  could  not  be  carried  back  to  prison^  without 
manifest  danger  of  his  life ;  and  yet,  if  this  had  been  done  to 
a  person  confined  in  jail,  it  would  have  been  an  escape.  This 
is  one  case,  and  perhaps  rescue  is  another ;  and  others  might 
easily  be  put,  in  which  the  Sheriff  would  be  liable  for  an  es- 
cape ;  and  yet  the  condition  of  such  a  bond  as  this,  under  siml- 
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lar  cireomstaaees,TirQDld  not  be  considered  as  broken*  There 
-mutt  be  judgmeDtfor  the  defendant 

D.  CfimiAH  for  the  plaintiffs.* 

C*  Maxsh  and  D.  Edwa&ds  for  the  defendants. 

A  40oni.  and  East  Bcp.789i;  1  Str.  Rap.  4S9. ;  2  H.B.Bep.ll2.;  lOMasi. 
Rip.  90&,;  4Uui.  Rep.  861. ;  2  Boi.  and  Fat.  Rap.  362— cited  bj  BAr.  Cbip- 
nma. 


CIRCUIT  COURT  OF  THE  UNITED  STATES- 


CONN£CTfCUT,  APRIL  TERM,  1814,  AT  NEW^HAVEX. 


C  Hod.  BROCKHOLST  LIVINGSTON,  Associate  Justice  of  the  Su- 
BxroRK  <  preme  Court. 

I  Hon.  PIERPOINT  EDWARDS,  District  Jud^. 


Amasa  Goodyeab  i).  Anson  Mathews. 

A  patent,  aodfr  the  law  of  1798,  is  yalid,  althoug-h  the  ioYention  may  have  been 

in  use  for  years  anterior  to  the  patent,  if  the  patentee  was  the  ori^nal  in- 

Tentor. 
A  patent  for  an  entire  machine  is  ralid,  although  the  invention  consists  only  of 

an  improvement  on  'such  machine ;  but  the  patentee  is  entitled  to  an  ezclo* 

sive  ase  of  no  more  than  his  unprovement. 

This  was  an  action  on  the  case,  for  the  breach  of  a  patent 
right 

The  patentee,  G.  W.  Robinson,  was  the  inventor  of  a  mode 
of  casting  hard  metal  buttons,  with  wire  eyes,  in  metal  moulds^ 
and  the  plaintiff  was  the  assignee  of  the  patent. 

It  appeared  on  the  trial,  that  several  years  before  the  date 
of  the  patent,  the  patentee  had  taken  out  another  patent  for 
the  same  thing,  but  had  described  his  invention  so  imperfect* 
ly  that  the  patent  was  void.    The  present  patent  was  taken 
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out)  nothing  having  been  done  to  alfecttheold  one.  For  se- 
veral years,  daring  the  irst  patent,  the  public  had  disregard* 
ed  it,  and  used  the  invention  without  restraint. 

N.  Smith  and  S.  P.  Staples  for  the  plaintiff. 

S.  H.  WoopBVFF  and  T.  S.  WiLtzA)is  for  the  defendant, 
contended-*— 

That  the  invention  having  been  used  publicly  and^  freely 
for  several  years  before  the  date  of  the  patent  declared  on,  the 
patentee  could  not  resume  the  exclusive  use  of  his  invention 
as  he  had  attempted^  And  also,  that  tbQ  patent  was  too  broad, 
and  covered  more  than  the  invention. 

LIVINGSTON,  J.  charged  the  jury  as  follows  on  these 
points : 

The  first  question  of  law  which  occurs  in  this  cause  is, 
whether  the  defendant  be  liable  for  using  the  plaintiff's  im- 
provement, provided  it  shall  appear  that  the  invention  were 
known  or  used  previous  to  the  application  for  .the*.patent,  if 
the  plaintiff  can  show  that  he  was  actually  the  inventor  an- 
terior to  such  knowledge  or  use  by  others.  This  is  a  ques- 
tion of  some  difficulty,  and  one  which  will  never  be  consider- 
ed as  satisfactorily  settled,  until  it  be  decided  by  the  Supreme 
Court  of  the  United  States.  But  the  Circuit  Courts  for  the 
Districts  of  Pennsylvania  and  of  New-York  having  decided 
the  same  question,  this  Court  prefers,  in  the  present  case,  to 
adhere  to  those  decisions.  The  opinion  of  the  Court  then  is, 
that  if  you  are  satisfied  that  moulds  of  the  construction  des- 
cribed in  the  patent,  were  known  and  in  use  at  the  time  of 
obtaining  the  patent,  yet  if  at  the  same  time  you  believe  that 
the  patentee  was  the  inventor  of  these  moulds,  although  such 
invention  may  have  been  years  previous  to  his  application  for 
a  patent,  he  or  his  assignees  are  entitled  to  recover. 
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If  a  patent  be  (akenioiit  for  aa  entke  BMehiae,  when  the 
invention  consists  only  of  an  improvement  on  such  machinei 
it  is  said  by  the  defendant's  counsel  that  the  whole  patent  is 
void.  This,  gentlemen,  is  not  the  opinion  of  the  Court;*  for 
although  a  patent  be  obtained  for  more  than  the  improvement, 
the  patentee  is  not  entitled  to  more  than  his  Improvementi 
nor  is  he  at  liberty  to  make,  use,  or  vend  the  original  disco- 
very, or  to  prosecute  any  person  who  shall  use  such  original 
discovery  without  engrafting  on  it  the  improvement  invent- 
ed by  the  patentee,  especially  in  a  case  like  the  present, 
where  the  application  was  for  a  patent  for  the  invention  of  a 
new  and  useful  improvement  Jn  moulds  for  casting  metsl 
buttons. 

a  See  the  cases  of  Whittemore  r.  Coulter,  1  Gal.  Rep.  470.;  lowell  r. 
Vtm,  I  Mason's  Hep. ;  Erans  r.  Eaton,  1  Peters  C.  C.  Rep.  9SB,  tmstn. 


Oh  the  18th  of  Marcb,  1823,  a  vacancy  occurred  on  the 
Bench  ot  the  Supreme  Court  of  the  United  States,  by  the 
lamented  death  of  the  Honourable  B&ockholst  Litinostok, 
one  of  the  Associate  Jjastioes,  and  Presiding  Judge  of  the 
CiTcait  Court  in  the  Second  Circuit.  On  the  9th  of  Decem- 
ber of  the  same  year,  the  Honourable  Smith  Tbompsoit  was 
appointed  bis  successor. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


KEWyORir,  SEPTEMBER  TERM,  1823,  AT  NEW-YORK. 


CUoB.  SMITH    THOMPSON,   Associate  Justice  of  the  Supreme 
Bx?Oftx  I  Coart. 

(  Hon.  WILLIAM  P.  VAN  NESS,  District  Jud^e. 


The  United  States  v.  Robert  Tillotson  and  Nicholas 

Gouvehneur. 


• 


SaretJes  are  exonerated  from  their  responsibility  by  any  agreement,  without 
tfaei'r  consent^  between  the  creditor  and  principal,  which  varies  essentially  the 
terms  of  the  conCract. 

Such  an  agreement  sobstHutiog  tapia  for  brick,  and  altering  the  mode  of  estima^ 
tion  and  price  of  labour  in  the  construction  of  a  fort,  was  held  to  discharge 
the  sureties. 

And  it  is  immaterial  whether  such  alterations  be  for  the  benefit  or  to  the  pre- 
judice of  the  principal. 

Where  an  agent  of  the  War  Depaitment  was  empowered  to  make  a  contract, 
which  reserved  no  right  of  ratification  to  the  Secretary,  it  was  held  complete 
nodbiiidtiig  without  such  ratification. 

One  made  a  contract  with  the  War  Department  to  build  a  fort,  in  which  it  was 
agreed  that  advances  should  be  made»  in  part  payment  of- the  work,  for  mate- 
rials delifered  with  the  invoice  at  the  fort,  and  pronounced  by  the  engineer  of 
proper  quality,  and  at  the  end  of  each  month  for  the  work  performed.  Large 
advances  faaviag  been  made,  the  contract  was  assigned,  and  the  assignee 
gaw  a  bond  with  sureties  to  account  for  <*  advances  under  and  by  virtue  of 
the  coolract."  The  sureties  were  held  entitled  to  the  benefit  of  all  the  limita- 
tions provided  in  the  contract,  and  not  answerable  for  advances  made  where 
inch  limitations  were  dispensed  with,  whether  the  advances  were  made  before 
or  after  the  making  of  the  bondy  the  sureties  not  appearing  to  have  known 
how  such  advances  had  been  made. 
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The  bond  proTided  that  the  principal  ahould  account  **  for  ad  such  further  ad' 
vancet  as  might  thereafter  be  made  to  facilitate  the  ezeeation  ^  the  contract. 
This  was  held  to  mean  such  advances  onlj  as  were  provided  tor  by  the  con- 
-4ract,  and  with  the  same  limitations  and  restrictions. 

Adraooes  made  under  such  a  contract  are  not  a  purchase  of  the  mafierials  de- 
livered so  as  to  vest  the  property  in  the  United  States,  but  it  remains  nH' 
changed. 

Where  the  contracting  parties  modify  the  contract  so  that  the  rights  of  the 
obligor  in  some  particulars  are  materially  varied,  it  becomes  a  new  cootract 
as  it  regards  the  sureties,  (o  which  their  undertaking  does  not  extend. 

Whether  the  death  of  the  principal  before  the  time  for  the  completion  of  the 
work  had  expired  put  an  end  to  the  contract  above  described  and  discharged 
the  sureties  ?  Quere. 

3ut  it  seems  that  they  were  discharged  by  the  refusal  of  the  War  Department 
to  suffer  the  administrator  of  the  principal  to  proceed  to  complete  the  work. 

Whether  the  appropriation  by  Congress  of  only  30,000  dollars  to  complete  the 
fort,  when  690,000  dollars  were  required,  authorised  the  contractor  to  sus- 
pend the  work  before  the  appropriation  was  exhausted,  and  discharged  the 
sureties.'  Quere. 
• 

This  was  an  action  of  debt  on  bond. 

» 

The  bond  declared  on  was  executed  by  Samuel  Hawkins^  as 
principal,  and  the  defendants  as  his  sureties,  on  the  2nd  of 
November,  1819,  and  was  in  the  penal  sum  of  150,000  dollars, 
with  the  following  condition : 

ft. 

*'  Whereas  the  late  Benjamin  W.  Hopkins,  of  the  state  of 
Vermont,  did,  on  the  13th  day  of  May,  1818,  enter  into  a 
contract  with  General  Joseph  G.  Swift,  then  chief  engineer 
of  the  United  States,  well  and  truly  to  construct,  or  cause  to 
be  constructed,  at  such  place,  in  the  vicinity  of  Mobile  Point, 
in  the  state  of  Alabama,  as  the  United  States,  by  any  engi* 
neer,  might  direct,  a  fort,  to  be  constituted  of  such  walls, 
ditches,  embankments,  buildings,  parts,  and  dimensions,  as 
the  said  engineer  might,  from  time  to  time,  prescribe,  and 
to  construct  the  same  of  such  materials  and  in  such  manner,  as 
should  be  prescribed  by  such  engineer,  as  by  the  said  contract, 
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(reference  being  thereunto  had,)  may  more  folly  and  atjarge 
appear.  And  whereas,  also,  the  said  Benjamin  W.  Hopkins 
hath  lately  died  intestate,  without  having  completed  said 
contract,  by  reason  whereof  the  obligation  of  performing  the 
said  contract,  on  the  part  of  the  said  Benjamin  W.  Hopkins, 
deceased,  has  devolved  upon  the  person  or  persons  who  may 
be  authorized  to  administer  the  personal  edtate  of  the  said  in- 
testate: and  whereas  further,  Roswell  Hopkins,  father  of  the 
said  Benjamin  W.  Hopkins,  has  taken  upon  himself  the  bur- 
then of  administering  the  personal  estate  of  the  said  Benjamin 
W.  Hopkins,  having  first  been  duly  appointed  administrator 
thereof.  And  whereas  the  said  Rosweli  Hopkins,  adminis- 
trator as  aforesaid,  hath,  .by  an  instrument  in  writing,  under 
his  hand  and  seal,  dated  the  27th  day  of  October,  1819,  obli- . 
gated  himself  legally  and  fully  to  assign,  transfer,  and  set  over 
to  Samuej  Hawkins,  of  the  city  of  New-York,  the  said  con- 
tract, together  with  all  its  conditions,  stipulations,  and  ad- 
Viintagea  thereunto  in  any  wise  appertaining  |  and  also  all  the 
benefits  arising  and  to  arise  from  the  contracts  entered  into 
and  made  by  th^  said  Benjamin  W.  Hopkins,  in  hislifetimei 
with  various  individuals  for  work  and  labour,  and  for  furnish- 
ing materials,  &c.  in  and  about  the  construction  of  the  said 
foi*t,  together  with  all  and  singular  the  brick-yards,  work-shops^ 
sheds,  lumber,  and  buildings  of  every  description,  tools  and 
implements,  provisions,  mules,  slaves,  storehouses,  horses, 
carriages,  boats,  vessels,  iron,  goods,  and  merchandises,  and 
all  other  things  provided  by  the  said  Benjamin  W,  Hopkins 
for  the  fulfilment  of  the  contract  so  made  by  him  as  aforesaid. 
Now  the  condition  of  this  obligation  is  such,  that  if  the  said 
Samuel  Hawkins  shall  well  and  truly  perform,  or  cause  to  be 
.  performed,  all  the.  covenants,  undertakings,  and  engagements 
contained  in  the  said  contract  so  made  as  aforesaid  by  the 
said  Benjamin  W.  Hopkins,  in  his  lifetime,  for  the  construc- 
tion of  the  said  fort,  which  remains  to  he  fulfilled^  and  shall 
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also  well  and  faithfully  account  to  the  War  Department  of  the 
said  United  States,  for  all  sums  of  money  heretofore  advanced 
by.  the  said  United  States,  under  and  in  virtue  of  the  last 
mentioned  contract,  and  also  for  all  such  further  advances  as 
may  hereafter  be  made  to  facilitate  the  execution  of  the  said 
contract ;  then  this  obligation  to  be  void,  otherwise  to  ren^ain 
in  full  force  and  effect." 

The  contract  referred  to  in  the  condition  of  the  bond  as 
made  between  the  War  Department  and  Benjamin  W.  Hop- 
kins, was  as  follows : 

*^  This  agreement,  or  contract,  made  and  concluded  this  13th 
day  of  May,  1818,  by  and  between  Joseph  6.  Swift,  chief  en- 
gi  neer,  on  the  part  of  the  War  Department  of  the  United  States, 
on  the  one  part,  and  Benjamin.  W.  Hopkins,  of  the  state  of 
Vermont,  of  the  other  part,  witnesseth — ^That  the  said  Ben- 
jamin W.  Hopkins,  will^  for  the  consideration  hereinafter 
stated,  well  and  truly  construct,  or  cause  to  be  so  constructed, 
at  such  place,  in  the  vicinity  of  Mobile  Point,  Alabama,  as  the 
United  States,  by  any  engineer  may  direct,  a  fort,  to  be  con* 
structed  of  such  walls,  ditches,  embankments,  buildings,  parts, 
aqd  dimensions,  as  the  said  engineer  may,  from  time  to  time, 
prescribe ;  and  the  said  Benjamin  W.  Hopkins  will  well  and 
truly  furnish  all  materials  of  such  quality,  and  all  artisans,  la- 
bourers, and  workmanship,  requisite  for  the  construction  of 
the  fort  aforesaid,  as  may  be  prescribed  by  the  said  engineer, 
and  the  whole  workmanship  and  materials  to  be  executed  and 
found  by  the  said  Benjamin  W.  Hopkins.  And  the  said  Ben- 
jamin W.  Hopkins  will  grout,  or  cause  to  be  grouted,  all  the 
walls  of  the  said  fort.  And  that  the  construction  of  the  said 
fort  shall  be  commenced  by  the  said  Benjamin  W.  Hopkins  on 
or  httore  the  first  day  of  November,  1818 ;  andvthat  the  said 
fort  shall  be  completed,  or  caused  to  be  completed^  by  him,  the 
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said  Benjamin  W.  Hopkins,  by  the  first  day  of  Jaly,  1821. 
And  the  sai4  War  Department,  by  Joseph  6.  Swift  aforasaid, 
will  well  and  truly  pay,  or  cause  to  be  paid,  unto  him-,  the 
said  Benjamin  W  Hopkins,  for  the  iji^orkmanship  and  materi-  ^ 
als  aforesaid,  as  follows :  That  is  to  say — ^for  every  cubic  yard 
of  earth  excarated  and  removed  as  aforesaid,  eighty-three  cents 
and  eight  tenths  of  a  cent ;  for  every  cubic  yard  of  brick  ma* 
sonry,  eleven  dollars ;  for  all  carpentry  where  joists  or  scant- 
ling  may  be  used  of  dimensions  not  exceeding  in  measure  ten 
by  ten  inches  breadth  ^and  thickness,  sixty-two  cents  and  one 
half  of  a  cent  per  yard,  running  measure ;  for  all  carpentry 
where  joists  of  dimensions  smaller  than  six  inches  by  eight 
inches  breadtb  and  thickness  may  be  used,  forty-four  cents 
per  yard  running  measure ;  for  all  flooring  with  two  inch 
stuff,  two  dollars  and  twenty-five  cents  per  square  yard ;  for 
all  flooring  with  three  inch  stuff,  three  dollars  and  fifty  cents 
per  square  yard  ;  for  all  double  doors,  five  dollars  and  fifty 
cents  per  square  yard ;  for  all  windows,  including  frames, 
shutters,  sash  and  glazing,  five  dollars  and  fifty  cents  per 
square  yard ;  for  all  bunks  and  ceilings,  one  dollar  and  twen- 
ty-five cents  per  square  yard ;  for  all  wainscoting,  thirty-seven 
and  a  half  cents  per  running  yard  ;  for  all  iron  work,  twenty- 
five  cents  per  pound.  And  the  said  Joseph  G.  Swift,  on  the 
part  of  the  United  States  as  aforesaid,  will  pay  or  cause  to  be 
paid  unto  him,  the  said  Benjamin  W.  Hopkins,  the  amount  of 
value  of  ev^y  cargo  of  materials,  which  the  engineer  afore- 
said may  pronounce  to  be  delivered  of  proper  quality,  at  or 
near  the  said  Mobile  Point,  for  the  construction  of  the  fort  as 
aforesaid,  the  said  value  and  amount  to  be  considered  in  part 
payment  of  the  work  aforesaid ;  provided  always,  that  the  said 
Benjamin  W.  Hopkins  shall  and  do  deliver  to  the  said  en- 
gineer the  invoice  of  the  materials  so  delivered  as  aforesaid. 
And  the  said  Joseph  6.  Swift,  on  the  part  of  the  United 
States  as  aforesaid^  shall  and  will  pay,  or  cause  to  be  paid, 
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■  unto  the  said  Benjamin  W.  Hoptins  the  sum  of  twelve 
-thousand  and  five  hundred  dollars,  if  demanded,  at  the  close 
of  ever;  month,  after  Uie  work  shall  have  been  commenced  ; 
provided  always,  that  the  said  work  so  done  at  the  close  of 
every  month  as  aforesaid  shall  amount  to  twelve  thousand  five 
hundred  dollars,  exclusive  of  the  materials  used  in  the  con- 
struction  of  the  said  work.  It  Is  clearly  understood  by  this 
agreement  or  contract,  that  the  work  shall  be  executed  agree- 
ably  to  the  orders  and  to  the  satisfaction  of  the  said  engineer  or 
engineers,  whom  thegovernment  may  appoint  todirect or  super- 
intend the  works  as  aforesaid.  Also  it  is  understood  by  thepar- 
tieshereunto,  that  all  walls  of  masonry  shall  be  estimated  in  mea- 
surement, by  their  actual  length,  breadth,  and  thickness.  This 
agreement  or  contract  shall  be  considered  binding  upon  both 
parties  hereunto  subscribing,  as  soon  as  the  SecreUry  of  War 
shall  have  signified  in  writing  hereupon,  his  approval  of  the 
securities  given  for  the  faithful  execution  of  this  agreement. 
It  is  also  understood,  that  at  least  thirty  thousand  cubical  yards 
of  masonry  will  be  constructed,  and  at  least  one  hundred  thou- 
sand cubical  yards  of  earth  will  be  excavated  and  removed,  in 
constructing  the  fort  as  aforesaid.  In  witness  whereof,  the 
parties  have  hereunto  set  their  hands  and  seals,  the  day  and 
year  first  above  written.  Signed,  sealed,  and  delivered  in  the 
presence  of  C.  Vanderventer,  Geo.  Blaoey.  (Signed)  J.  G.  ' 
Swift,  Ch.  Engineer.  B.  W.  Hopkins." 

illowing  breaches  of  the  condition  of  the  bond  were 
in  the  declaration. 

That  Hawkins  did  not  perform,  or  cause  to  be  per- 
all  the  covenants  made  by  Hopkins  in  said  contract, 
emained  to  be  fulfilled  at  the  making  of  the  bond, 
inasmuch  as  Hopkins  had  agreed  that  the  fort  should  be  com- 
pleted by  the  1st  of  July,  1821,  which  was  not  done,  although 
an  engineer  was  ready  at  the  place  to  give  the  requisite  di- 
rections. 
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Secondly.  That  the  plaintiffs,  before  the  execution  of  the 
bond,  had  paid  to  Hopkiaa,  under  the  contract,  90,907  ddlars 
29  cents,  of  which  Hawkins  had  notice,  but  failed  to  account 
for  it  to  the  War  Department,  except  as  to  5,902  dollars  3 
cents. 

Thirdly.  That  the  plaintifis,  after  the  execution  of  the  bond, 
advanced,  at  different  times,  several  sums  of  money  to  Haw- 
kins to  facilitate  the  execution  of  said  contract;  yet  that  Haw- 
kins had  failed  to  account  therefor  to  the  War  Department, 
except  as  to  8,304  dollars  46  cents.  Of  all  which  matters  the 
defendants  had  notice. 

The  defendants  pleaded  the  general  issue,  accompanied  witii 
notice  of  special  matter,  to  be  given  in  evidetiCe  at  the  trial. 

The  cause  was  not  tried ;  but  by  arrangement,  a  bill  of  excep- 
tions was  taken  by  the  plaintiffs  to  a  supposed  charge  of  the 
Court,  directing  the  jury  to  fmd  for  the  defendants,  in  the 
same  manner  as  if  a  trial  had  actually  taken  place.  In  order 
to  obtain  the  opinion  of  this  Court  upon  the  points  of  law 
arising  on  the  bill  of  exceptions,  a  case  ivaa  agreed  upon  con- 
taining the  following  &cts : 

Benjamin  W.  Hopkins  began,  under  the  superintendence 
and  direction  of  an  engineer,  as  provided  for  by  his  contract^ 
to  constFuct  a  fort  on  Mobile  Point,  at  the  place  for  that  nur- 
pose  designated,  according  to  said  contract,  and 
the  plaintiffs,  through  their  agents,  at  different 
of  90,907  dollars  89  cents,  as  appeared  from  e: 
qf  his  receipts  in  the  Treasury  Department,  a 
of  Hawkins's  account  as  settled  at  the  Treasur 
count  he  was  credited  with  work  which  Hopkins  had  pei^ 
formed  to  the  amount  of  5,902  dollars  3  cents.     On  the  9th 
of  August,  1819,.  Hopkins  died,  without  having  done  any 
work  on  the  foil,  except  that  for  which  credit  was  so  given. 
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The  United  States  v.  Robert  Tillotson  and  Nicholas 

•    GoTJVEHKErH. 

Sureties  are  exonerated  from  their  responsibility  by  any  agreement,  without 
their  consent^  between  the  creditor  and  principal,  which  varies  essentially  the 
terms  of  the  contract. 

Such  an  agreement  substituting  tapia  for  brick,  and  altering  the  mode  of  estima- 
tion and  price  of  klbo^r  in  the  construction  of  a  fort,  was  held  to  discharge 
the  sureties. 

And  it  is  immaterial  whether  such  alterations  be  for  the  benefit  or  to  the  pre- 
judice of  the  principal. 

Where  an  agent  of  the  War  Department  was  empowered  to  make  a  contract, 
which  reserved  no  right  of  ratification  to  the  Secretary,  it  was  held  complete 
and  binding  without  such  ratification. 

One  made  a  contract  with  the  War  Department  to  build  a  fort,  in  which  it  was 
agreed  that  advances  should  be  made,  in  part  payment  of*  the  work,  for  mate- 
rials delivered  with  the  invoice  at  the  fort,  and  pronounced  by  the  engineer  of 
proper  quality,  and  at  the  end  of  each  month  for  the  work  performed.  Large 
advances  having  been  made,  the  contract  was  assigned,  and  the  assignee 
gave  a  bond  with  sureties  to  account  for  "  advances  under  and  by  virtue  of 
the  contract."  The  sureties  were  held  entitled  to  the  benefit  of  all  the  limita- 
tions provided  in  the  contract,  and  not  answerable  for  advances  made  where 
such  limitations  were  dispensed' with,  whether  the  advances  were  made  before 
or  alter  the  making  of  the  bondy  the  sureties  not  appearing  to  have  known 
how  such  advances  had  been  made. 
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The  bond  proTided  that  the  principal  ahould  aeconnt  <<  for  all  such  further  ad' 
vancet  as  might  thereafter  be  made  to  facilitate  the  ezeeatbn  ^  the  contract. 
This  was  held  to  mean  such  advances  only  as  were  provided  tor  by  the  con- 
-4racC,  and  with  the  same  limitations  and  restrictions. 

Advances  made  under  such  a  contract  are  not  a  purchase  of  the  materials  de- 
livered so  as  to  vest  the  property  in  the  United  States,  but  it  remains  nn* 
changed. 

Where  the  contracting  parties  modify  the  contract  so  that  the  rights  of  the 
obligor  in  some  particulars  are  materially  varied,  it  becomes  a  new  contract 
as  it  regards  the  sureties,  to  which  then*  ondertaking  does  not  extend. 

Whether  the  death  of  the  principnl  before  the  time  for  the  completion  of  the 
work  had  expired  put  an  end  to  the  contract  above  described  and  discharged 
the  sureties  ?  Quere. 

3ut  it  uerm  that  they  were  discharged  by  the  refusal  of  the  War  Department 
to  suffer  the  administrator  of  the  principal  to  proceed  to  complete  the  work. 

Whether  the  appropriation  by  Congress  of  only  30,000  dollars  to  complete  the 
fort,  when  690,000  dollars  were  required,  authorised  the  contractor  to  sus- 
pend the  work  before  the  appropriation  was  exhausted,  and  discharged  the 
sureties?  Quere. 
• 

This  was  an  action  of  debt  on  bond. 

« 

The  bond  declared  on  was  executed  by  Samuel  Hawkins^  as 
principal,  and  the  defendants  as  his  sureties,  on  the  2nd  of 
November,  1819,  aud  was  in  the  penal  sum  of  150,000  dollars, 
with  the  following  condition : 

^'  Whereas  the  late  Benjamin  W.  Hopkins,  of  the  state  of 
Vermont,  did,  on  the  13th  day  of  May,  1818,  enter  into  a 
contract  with  General  Joseph  G.  Swift,  then  chief  engineer 
of  the  United  States,  well  and  truly  to  construct,  or  cause  to 
be  constructed,  at  such  place,  in  the  vicinity  of  Mobile  Point, 
in  the  state  of  Alabama,  as  the  United  States,  by  any  engi* 
neer,  might  direct,  a  fort,  to  be  constituted  of  such  walls, 
ditches,  embankments,  buildings,  parts,  and  dimensions,  as 
the  said  engineer  might,  from  time  to  time,  prescribe^  and 
to  construct  the  same  of  such  materials  and  in  such  manner,  as 
should  be  prescribed  by  such  engineer,  as  by  the  said  contract, 
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(reference  being  thereunto  had,)  majr  more  fully  and  atjarge 
appear.  And  whereas,  also,  the  said  Benjamin  W.  Hopkins 
hath  lately  died  intestate,  without  having  completed  said 
contract,  by  reason  whereof  the  obligation  of  performing  the 
said  contract,  on  the  part  of  the  said  Benjamin  W.  Hopkins, 
deceased,  has  devolved  upon  the  person  or  persons  who  may 
be  authorized  to  administer  the  personal  edtate  of  the  said  in* 
testate:  and  whereas  further,  Roswell  Hopkins,  father  of  the 
said  Benjamin  W.  Hopkins,  has  taken  upon  himself  the  bur- 
then of  administering  the  personal  estate  of  the  said  Benjamin 
W.  Hopkins,  having  first  been  duly  appointed  administrator 
thereof.  And  whereas  the  said  Rosweli  Hopkins,  adminis- 
trator as  aforesaid,  hath,  .by  an  instrument  in  writing,  under 
his  hand  and  seal,  dated  the  27th  day  of  October,  1819,  obli- . 
gated  himself  legally  and  fully  to  assign,  transfer,  and  set  over 
to  Samue]  Hawkins,  of  the  city  of  New- York,  the  said  con- 
tract, together  with  all  its  conditions,  stipulations,  and  ad- 
Viintagea  thereunto  in  any  wise  appertaining;  and  also  all  the 
benefits  arising  and  to  arise  from  the  contracts  entered  into 
and  made  by  th^  said  Benjamin  W.  Hopkins,  in  his  lifetimei 
with  various  individuals  for  work  and  labour,  and  for  furnish- 
ing materials,  &c.  in  and  about  the  construction  of  the  said 
foi*t,  together  with  all  and  singular  the  brick-yards,  work-shops, 
sheds,  lumber,  and  buildings  of  every  description,  tools  and 
implements,  provisions,  mules,  slaves,  storehouses,  horses, 
carriages,  boats,  vessels,  iron,  goods,  and  merchandises,  and 
all  other  things  provided  by  the  said  Benjamin  W.  Hopkins 
for  the  fulfilment  of  the  contract  so  made  by  him  as  aforesaid. 
Now  the  condition  of  this  obligation  is  such,  that  if  the  said 
Samuel  Hawkins  shall  well  and  truly  perform,  or  cause  to  be 
.  performed,  all  the  covenants,  undertakings,  and  engagements 
contained  in  the  said  contract  so  made  as  aforesaid  by  the 
said  Benjamin  W.  Hopkins,  in  his  lifetime,  for  the  construc- 
tion of  the  said  fort,  which  remains  to  he  fulfilled,  and  shall 
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by  the  upper  surface  of  a  sfnall  brick  monument,  endofling 
and  supporting  a  pine  staJce,  marked  ^*  centre  polygon  ;*'  tbe 
said  stake  beipg  the  centre  of  the  fort  And  Uie  said  party 
of  the  second  part,  hereby  agrees  to  receive  ten  dollars  per 
cubic  yard  for  every  cubic  yard  which  shall  be  built  of  tapia> 
instead  of  the  eleven  dollars  per  cubic  yard,  agreed  to  be  paid 
for  mason  or  brick,  work,  as  mentioned  in  the  agreement  be- 
tween Joseph  G.  Swift  and  Benjamin  W.  Hopkins. 

And  it  is  further  agreed  by  both  parties  aforesaid,  that  this 
agreement,  or  contract,  is  to  have  no  effect  on  may  part,  or 
construction  of  any  part  of  the  contract,  entered  into  between 
Joseph  G.  Swift  and  Benjamin  W.  Hopkins  as  aforesaid,  ex-» 
cept  as  in  this  agreement  mentioned.  In  witness  whereof, 
we  have  hereunto  set  our  hands  and  seals,  in  presence  of 
Horace  C.  Story,  Lieut.  Engineers,  E.  J.  Lambert,  Lieut. 
8th  Reg.  Infan.  (Signed)  Samuel  Hawkins,  James  Gadsden, 
Capt  of  Engineers.  Certified  to  be  a  correct  copy  from  the 
original.  (Signed)  E.  J.  Lambert,  Li^ut..8th  Infantry,  attach- 
led  to  Engineers. — -A  true  copy." 

^  This  last  contract  was  entered  into  by  the  parties  without 
the  knowledge,  privity,  or  consent  of  the  defendants.  As  soon 
as  it  was  executed,  however,  it  was  transmitted  to  the  War 
Department,  and  a  copy  was  immediately  enclosed  to  the  de* 
fendants  in  a  letter  from  the  Secretary  of  War,  dated  the  lOih 
of  July,  1820,  in  which  they  were  requested  to  declare  their 
assent  or  dissent  to  the  contract,  in  order  that  It  might;  be  de- 
termined whether  to  ratify  or  reject  it.  This  letter  was  sent 
by  mail,  but  there  was  no  other  proof  of  its  receipt  by  the  de- 
fendants. No  answer  to  it  was  ever  received  at  the  War  De^ 
partment,  in  consequenceof  which  the  contract  was  not  rati- 
fied by  the  Secretary  of  War ;  nor  was  it  ever  ratified  or  acted 
upon,  except  so  far  as  it  appeared  to  have  been  from  the  tiian* 
scripts  offered  in  evidence  from  the  War  Department 
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It  ap{jeared  that  Hopkins,  in  his  liretime,  made  a  claim  on 
the  government  for  expenses  and  loss  of  time,  which  he  al- 
leged that  he  had  incurred  by  the  failure  of  an  engineer  to  at- 
tend and  point  out  the  site  fot  the  fort,  as  stipulated  in  the 

contract. 

Congress,  on  the  Si  of  March,  1821,  passed  <<an  act  for 
making  appropriations  for  the  military  service  of  the  Unit^ 
ed  States  for  the  year  one  thousand  eight  hundred  and 
twenty-one,"  by  which  there  was  appropriated  for  forti- 
fications 200,000'  dollars,  in  addition  to  an  unexpended ' 
balance  of  100,000  dollars,  t9  be  applied  to  certain  for- 
tifications in  the  proportions  therein  designated,  among 
which  was  mentioned,  <<  Mobile  Point,  thirty  thousand 
dollars,"  and  no  more  than  this  sum  could  have  been  advan- 
ced by  the  War  Department  to  Hawkins,  had  more  been  de- 
manded. But  it  appfeared  from  an  estimate  by  the  Engineer 
Departinent  that  690,000  dollars  would  he  required  to  com* 
plete  the  fort. 

The  administrator  of  Hawkins  on  the  18th  of  May,  1821, 
addressed  a  letter  to  the  superintendent  of  the  works  at  Mo- 
bile Point,  expressing  his  regret  that  an  assignee  or  agent 
appointed  by  Hawkins  to  perform  the  contract,  had  not  been 
recognised,  and  offering  himself  to  g^  on  with  the  work.  To 
this  letter  the  superintendent  replied,  that  he  could  not  recog- 
nise the  administrator  nor  any  one  else  as  the  successor  of 
Hawkins,  without  instructions  from  the  War  Department. 

In  the  account  of  Hawkins  witli  the  Treasury  Department, 
a  transcript  of  which  was  produced,  he  was  charged  with 
90,907  dollars  29  cents  for  advances  to  Hopkins.  It  did  not 
appear  from  the  account  at  what  (imes  or  for  what  purposes 
such  advances  had  been  made.  But  transcripts  of  various 
documents  were  also  produced,  from  which  it  appeared  that  a 
greater  part  of  the  advances  were  for  the  passage  expenses  of 
men,  pay  to  mechanics  and  labourers,  provisions,  clothing, 
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ao^d  transportation  of  meuj  conduction  of  houses  for  the  men, 
making  brick-yards,  pay  for  horses,-  &c.  In  most  casei 
where  there  appeared  to  have  been  any  materials  furnished ,  they 
were  so  blended  in  the  vouchers  with  other  things,  thsit  it  was 
impossible  to  separate  them.  Those  advances  which  appeared 
to  have  .been  wholly  for  materials,  am>unted  to  only  a  few 
thousand  dollars.  Large  advances,  but  not  for  work  doue, 
were  made  on  account,  without  any  evidence  that  any  thing 
had  been  furnished.  The  advances  for  materials,  where  there 
was  evidence  that  they  were  for  materials,  were  principally 
made  for  materials  which  it  ^ppearied  had  not  been  delivered 
at  or  near  Mobile  Point.  In  June,  1819,  Hopkins  perforified 
work  to  the  amount  of  5902  dollars  3  cents,  for  which  be  was 
regularly  paid  at  the  end  of  the  month.  This  was  the  only 
work  done  by  him,  and  the  only  advance  made  to  him  spe- 
cifically for  work.  It  did  not  appear  that  invoices  of  the  ma- 
terials had  been  furnished,  except  in  a  very  few  instances. 

Hawkins  was  also  charged  in  said  account,  on  the  1st  of 
January,  1820,  with  10,000  dollars,  and  on  the  8th  of  Sep- 
tember, 1820,  with  8,643  dollars  37  cents,  and  on  the  3d  of 
May,  1821,  with  2,763  dollars  60  cents,  advanced  him^  with- 
out its  being  expressed  for  what  such  advances  were  made 
It  however  appeared  from  the  vouchers,  that  15,000  dollars 
was  advanced  before  anv  materiak  were  furnished  by  him. 
On  the  1st  of  November,  1820,  he  was  charged  with  4,092 
dollars  57  cents,  for  that  amount  of  provisions  furnished  him 
by  the  commissary.  The  whole  amount  of  materials  furnish- 
ed by  him  was  between  five  and  six  thousand  dollars. 

He  was  credited  in  said  account  with  the  work  done  by 
Hopkins,  amounting  to  5,902  dollars  3  cents,  and  with  work 
done  by  himself  to  the  amount  of  3,304  dollars  46  cents.  Of 
this,  135  dollars  was  for  work  done  prior  to  June,  1820,  and 
the  residue  for  work  done  during  and  subsequently  to  that 
month,  and  estimated  and  charged  according  to  tlie  new  con'^ 
tract  entered  into  by  Hawkins  and  Oadsden. 
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The  balance  of  the  account  due  the  United  States  was 
107^20  dollars  34  cents. 

D.  B.  Oqdsn  for  the  plaintiffs. 

T.  A.  Emmet  and  C.  G.  Haines  for  the  defendants,  con* 
tended^— 

First  That  the  sureties  were  discharged  by  the  making  of 
the  new  contract  between  Gadsden  and  Hawkins.* 

Second.  That  the  death  of  Hawkins  exonerated  the  sure- 
tjes.^ 

Third.  That  the  performance  of  the  contract  was  prevent- 
ed by  the  plaintifis :  1st,  by  their  refusal  to  suffer  the  admi- 
nistrator of  Hawkins  to  proceed  to  complete  the  work ;  and, 
2d,  by  the  want  of  a  sufficient  appropriation  by  Congress.** 

Fourth.  That  the  sureties  were  not  liable  for  the  advances 
made,  as  tliey  were  not  made  agreeably  to  the  contract^ 

Fifth.  That  Hawkins  waa  not  bound  to  account  to  the  War 

ff 

but  the  Treasury  Department. '^ 

a  2  Bro.  Ch.  582.;  2  Ves.  jr.  &42.;  2  Term  Rep.  256.;  2  John.  Ch.  560.;  10  John. 
Rep.  182. ;  2  Caines*  Cm.  in  £r.  49. ;  3  Btnney's  Rep.  623. ;  8  Madd.  Rep.  21. ; 
10  John.  Rep.  687.  696. ;  2  Detsaitnra*t  R«p.  280.  889.  604. ;  17  John.  Rap. 
384 ;  8  Price't  Excb.  Rep.  214. 218. 

6  1  Dall.  Rep.  210. ;  2  Coke't  lost;  206.  a. ;  1  Bae.  Abr.  432.  (Tit.  Cont.  letter 
Q,  1 1.);  2  Mod.  200.;  12  Mod.  381  ;  1  Salk.  170.;  2  Atk.  18.;  3  Bur.  1637.;  2  CaU. 
286.;  7  Mod.  388.^  AHyn's  Rep.  26.  ^ 

e  17  John.  Rep.  864.;  19  id.  534.;  2  Coke*i  Inst.  206.  a.;  3  Com.  Dtf .  92,03. 
«  Coatraci.";  Cro.  Eliz.  479.;  8  Com.  Dig.  271 . «  Covenant."  Letter  F.;  Roll.  Ab. 
445.;  1  Term  Rep.  638 ;  2  Dong.  694.;  Id.  688.  n.;  10  East,  636 ;  2  Cranch.  346.;  1 
Salk.  Rep.  198.;  8  Bos.  L  Pul.  301.;  lu  East,  536. 

d  2  Term  Rep.  866.  870.;  10  John.  Rep.  180.;  2  Caioes'  Cas.  £r.  49. 58. 65. 

e  Act  of  March  8^  1817.  2d  sec.  <6  Laws  U.  S.  199.) 
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THOMPSON,  J.  Ths  rales  and  principles  of  law  hy 
which  the  rights  of  the  parties  in  this  case  are  to  be  deter* 
mined,  seem  not  so  much  to  haire  been  drawn  in  question 
upon  the  argument,  as  the  correct  application  of  those  prin- 
ciples to  the  contracts  and  circumstances  embraced  in  the 
case. 

The  defendants  are  prosecuted  as  the  sureties  of  Samuel 
Hawkins,  upon  a  bond  duly,  executed  by  them,  bearing  date 
the  second  day  of  November,  in  the  year  one  thousand  eight 
hundred  and  nineteen,  conditioned  for  the  faithful  performr 
ance  by  Hawkins  of  a  contract  entered  into  by  him  with  the 
proper  department  of  the  government  for  buHding  a  fortifica- 
tion at  Mobile  Point,  in  the  state  of  Alabama* 

It  is  contended  on  the  part  of  the  defendants,  that  they  are 
exonerated  from  all  responsibility  as' sureties,  by  reason  of  a 
subsequent  contract  entered  into  with  Hawkins,  varying  es- 
sentially as  is  alleged,  the  stipulations  in  the  contract,  for  the 
performance  of  which  the  defendants  became  sureties.  Other 
grounds  were  raised  and  urged  on  the  argument,  upon  which 
the  sureties  claim  to  have  been  exonerated  from  all  responsi- 
bility, but  the  one  principally  relied  upon,  is  the  second  con- 
tract I  have  referred  to.  This  contract  was  entered  into  with- 
out the  knowledge  or  consent  of  the  sureties,  and  nothing 
was  afterwards  done  by  them,  in  any  manner  to  ratify  or 
confirm  the  same. 

The  general  principles  of  law  applicable  to  this  class  of 
cases,  are  too  well  settled  and  understood,  to  require  authori- 
ties  or  illustration  in  their  support  Sureties  cannot  be  made 
responsible  beyond  the  scope  of  their  engagement.  Any 
agreement  between  the  creditor  and  principal,  which  varies 
essentially  the  terms  of  the  contract,  without  the  eonsenft  of 
the  sureties,  will  exonerate  them  from  their  responsibility. 
Any  new  debt  incurred,  or  the  demand  enlarged,  or  any  art 
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done  to  the  injury  and  prejudice  of  the  surety  will  discharge 
him  from  all  liability.  These  are  undeniable  and  controlling 
rules,  and  universally  admitted,  both  in  Courts  of  Law  and 
Equity.  And  the  only  inquiry  before  us,*Es  as  to  their  appli- 
cation to  the  case  under  consideration. 

The  bond  executed  by  the  defendants,  ^nd  upon  which  this 
suit  is  brought,  contains  several  recitals  stating  substantially^ 
that  Benjamin  W.  Hopkins,  on  the  13th  of  May,  1S18,  en- 
tered into  a  contract  with  Joseph  G.  Swift,  chief  engineer  of 
the  United  States,  to  construct,  or  cause  to  be  constructed,  a 
fort,  at  such  place  in  the  vicinity  of  Mobile  Point  in  the 
state  of  Alabama,  as  the  United  States  by  any  engineer  might 
direct,  and  refers  to  that  contract  for  more  particular  infor- 
mation respecting  it  That  Hopkins  has  since  died,  and  that 
his  administrator  had  duly  assigned  and  transferred  to  Sam- 
uel Hawkins,  th6  said  contract,  with  all  its  conditions,  stipu- 
lations, and  advantages,  thereunto  in  any  wise  appertaining. 
And  it  is  admitted  in  this  case,  that  Hawkins  was  acknow- 
ledged by  the. authorized  agents  of  the  United  States  to  be 
the  lawful  assignee  of  the  contract,  and  that  he  entered  upon 
the  performance  and  execution  thereof,  under  the  superin- 
tendence and  direction  of  the  agents  of  the  United  States. 
And  on  the  7th  day  of  June,  1820,  the  second  contract  was 
entered  into  between  CoL  James  Gadsden,  then  acting  as  the 
agent  for  fortifications  at  Mobile  Point,  and  Samuel  Haw- 
kins, the  legal  effect  and  operation  of  which,  as  is  contended, 
is  to  discharge  the  sureties  from  all  responsibility.  Such  are 
the  general  outlines  of  the  case  ;  and  I  now  proceed  to  notice 
more  particularly  the  points  that  have  been  drawn  into  dis- 
cussion. 

The  first  inquiry  which  seems  naturally  to  present  itself  is, 
the  effect  of  the  new  contract  upon  the  one  for  the  perform- 
ance of  which  the  defendants  became  sureties.    It  is  objected 

41 


$M  NfiW-YORir^ 


United  States  r.  Robert  Tillotson. 


however  on  the  part  of  the  plaintifis  in  the  first  place,  that 
this  second  contract  is  not  binding  on  the  United  States,  not 
having  been  made  or  ratified  by  the  propMfr  authority.  No 
reference  was  made  on  the  argument,  to  any  act  of  Congress 
pointing  out  and  regulating  the  mode  and  manner,  in  which 
contracts  of  this  description  are  to  be  made  ;  nor  am  I  aware 
of  any  law  designating  any  particular  mode  in  which  it  is  to 
be  done.  The  contract  upon  its  face  purports  to  have 
been  made  by  competent  authority.  It  expressly  declares, 
that  the  agreement  was  entered  into  and  concluded  on  the 
part  of  the  United  Stales  by  Capt  James  Gadsden  of  the  en* 
gineer  corps,  in  pursuance  of  instructions  from  the  Secretary 
of  War.  In  addition  to  which  the  case  expressly  states,  that 
it  appeared  in  evidence,  that  after  the  execution  of  the  bond, 
and  whilst  the  said  Samuel  Hawkins  was  proceeding  in  the 
execution  of  the  contract  assigned  to  him,  CoL  James  Gads* 
den,  then  acting  as  the  agent  for  the  fortifications  at  Mobile 
Point,  and  thereto  duly  authorized  by  the  War  Department, 
entered  into  the  contract,  &c.  Here  we  find  it  distinctly  ad^ 
mitted,  that  the  agent  who  acted  in  behalf  of  the  United 
States  was  duly  authorized  to  make  the  contract.  And  it  is 
worthy  of  remark,  that  the  case  was  made  up  by  the  parties 
without  any  trial,  upon  facts  and  documents  agreed  on  and  ad- 
mitted by  the  parties,  so  that  no  mistake  or  misapprehension 
could  have  occurred,  either  with  respect  to  the  purport  of  the 
evidence  or  its  competency  to  establish  the  iact ;  and  if  any 
thing  farther  could  be  necessary  to  show  that  this  contract 
was  binding  on  the  United  States,  the  case  furnishes  suffi- 
cient evidence  that  it  was  ratified  by  the  proper  department. 
For  by  schedule  B,  it  appears  that  after  the  7th  of  June,  182di, 
the  date  of  the  second  contract,  money  was  advanced  to 
Hawkins,  and  credit  given  to  him  for  work  performed  ac- 
cording to  tiie  stipulations  in  the  second  agreement. 
I  shall  therefore  assume  it  as  undeniably  established,  that 
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this  second  contract  was  duly  and  legally  made,  and  is  bind* 
ing  on  the  United  States.  And  the  next  inquiry  will  be> 
whether  any  and  what  alterations  are  thereby  made  in  the 
original  agreement.  ^  Although  it  was  urged  on  the  argu- 
ment by  the  plaintiBs^  counsel,  that  there  was  no  material 
difference  between  the  old  and  the  new  agreement,  it  appears 
tome  impossible  to  read  the  two,  without  at  once  discovering 
the  most  essential  difference.  The  only  points  of  difference, 
that  I  deem  It  necessary  to  notice  here,  are  1st,  the  substitu- 
tion of  tapia  for  brick  in  the  formation  of  the  revetment 
walls,  and  the  reduction  of  the  price  from  eleven  to  ten  dol- 
lars per  cubic  yard,  and  secondly,  the  new  stipulation  as  to 
the  price  for  excavation. 

It  was  contended  on  the  part  of  the  plaintiffs,  that  under  the 
original  contract  with  Hopkins  it  was  left  in  the  discretion  of 
(he  engineer  to  direct  of  what  materials  the  walls  of  the  fort 
were  to  be  made.  If  the  contract  could  by  possibility  admit 
of  such  construction,  the  mind  would  be  irresistibly  led  to 
the  conclusion,  that  such  an  incautious  and  unguarded  stipu- 
lation mast  have  crept  into  the  contract  by  inattention  or  mis- 
take. It  is  inconceivable  that  any  man  would  knowingly 
place  himself  so  entirely  at  the  will  and  pleasure  of  another, 
m  a  contract  of  such  magnitude,  and  expose  himself  to  the 
hazard  of  being  required  to  build  the  walls  of  this  fort  of 
marble  instead  of  brick,  at  the  price  of  eleven  dollars  per  cu- 
bic yard.  But  th^  contract  admits  of  no  such  construction  ; 
and  it  is  inconceivable  to  me,  how  the  learned  counsel  could 
have  been  led  into  such  a  palpable  misconception  of  the  con- 
tract. I  can  account  for  it  in  no  other  way,  than  (hat  he 
must  have  been  misled  by  the  recital  in  the  bond.  It  is  true 
that  in  reciting  the  contract  with  Hopkins,  it  is  stated  that  he 
was  to  construct  the  fort  of  such  materials,  and  in  such  man- 
ner, as  should  be  prescribed  by  the  engineer,  as  by  the  con- 
tract, (reference  being  thereunto  hdd,)  may  more  fully  ap- 
pear. 
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On  reference  to  the  contract^  this  appears  clearly  to  be  a 
misrecital.  The  contract  only  provides  that  the  materiala 
should  be  of  such  quality  as  the  ent^ineer  should  direct,  but 
the  contract  throughout  manifestly  shows  that  the  walls  were 
to  be  built  of  brick.  It  eicpressly  provides  that  the  contract- 
or was  to  receive  eleven  dollars  for  every  cubic  yard  of  brick 
masonry.  And  that  such  was  the  understanding  of  all  par- 
ties is  manifest,  both  from  the  special  provisions,  and  general 
scope  of  the  second  contract.  In  reciting  the  contract  with 
Hopkins  it  is  expressly  stated,  that  the  fortification  was  prin- 
cipally, as  to  the  revetment  walk,  to  be  built  of  brick,  and  that 
Col.  Gadsden  had  received  authority  to  substitute  for  the 
building,  erecting,  and  constructing  the  revetment  walls  of  the 
fortification,  in  the  place  of  brick,  a  certain  composition  called 
tapia,  being  a  species  of  artificial  stone. formed  by  a  proper 
union  in  equal  proportions,  of  sharp  sand,  fresh  lime,  and 
oyster  shells,  with  water  sufiicient  to  produce  adhesion.  This 
tapia  to  be  substituted  for  brick,  in  such  portions  of  the 
walls  as  should  he  designated  by  the  superintending  engi 
neer.  And  Hawkins  stipulates  to  receive  ten  dollars  for 
every  cubic  yard  which  should  be  built  of  tapia,  instead  of 
eleven  dollars  for  every  cubic  yard  agreed  to  be  paid  for  ma- 
son or  brick  work,  as  mentioned  in  the  agreement  between 
Swift  and  Hopkins. 

Can  there  then  be  the  least  possible  doubt,  that  by  the  first 
contract  the  principal  walls  of  the  fort  were  to  be  built  of 
brick,  and  that  by  the  second  contract,  tapia  was  to  be  sub- 
stituted in  the  place  of  brick,  and  that  the  price  per  cubic 
yard  was  to  be  reduced  from  eleven  to  ten  dollars  ?  If  this 
is  not  a  material  alteration  of  the  contract  for  the  perform- 
ance of  which  the  sureties  became  bound,  it  is  difficult  to  say 
what  would  be  deemed  a  material  alteration. 

But  whether  this  alteration  was  for  the  benefit  or  to  the 
prejudice  of  Hawkins,  cannot  enter  into  the  question.  This 
was  a  matter  upon  which  the  sureties  had  a  right  to  judge 
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for  themselves;  and  it  was  not  in  the  power  of  the  plaintiflb 
to  transfer  the  suretyship  from  one  contract  to  another,  with* 
out  the  consent  of  the  sureties.  The  first  contract  became 
Juneius  officiOf  so  far  as  it  was  altered  by  the  second.  This 
latter,  with  the  adopted  part  of  the  old  contract,  became  the 
one  to  which  the  plaintiffs  must  look  for  performance  of  the 
stipulations  between  the  parties.  Both  contracts  could  not 
be  in  force  at  the  same  time,  so  far  as  they  are  incompatible 
with  each  other ;  and  to  say  that  the  latter  was  not  in  force 
and  binding,  would  be  denying  to  the  parties  the  right  of  mo- 
difying and  altering  their  own  engagements. 

But  admitting  the  first  contract  in  part  to  remain  in  full 
force,  as  to  Hawkins,  the  second  was  an  essential  alteration 
or  modification  of  it,  and  cannot  be  binding  on  the  sureties  in 
this  new  shape.  Such  a  rule  would  be  placing  it  in  the  pow- 
er of  the  principal  to  draw  his  sureties  into  responsibilities 
they  never  assumed^  contrary  to  the  established  doctrine  of 
the  law  in  relation  to  principals  and  sureties. 

If  Col.  Gadsden,  as  appears  by  the  contract  itself^  and  as 
the  case  expressly  admits,  was  duly  authorized  to  make  the 
second  contract,  no  subsequent  ratification  by  the  War  De- 
partment was  necessary.  And  the  case  furnishes  no  evidence 
of  any  such  usage  or  practit^e,  nor  has  any  law  been  referred 
to  requiring  this  to  be  done.  The  letter  therefore  written  by 
the  Secretary  of  War  to  the  sureties,  to  declare  their  assent 
or  dissent  to  the  contract,  even  if  it  had  been  received,  could 
have  had  no  effect  upon  the  contract ;  it  was  at  this  time  com* 
pletQ  and  binding  on  both  parties.  The  sureties  were  not 
bound  to  give  any  answer.  They  had  a  right  to  remain  si- 
lent, and  avail  themselves  of  the  legal  effect  of  the  second 
contract  upon  their  responsibility.  And  besides,  it  appears 
from  the  schedule  already  referred  to,  that  at  the  very  date 
of  this  letter,  (July  10th-,)  the  work  at  the  fortification  was 
going  on  under  the  new  contract,  for  credit  is  given  accord- 
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ing  to  the  modification  by  the  second  contract,  which  shows 
the  understanding  of  the  parties,  that  the  contract  was  com* 
plete  without  the  ratification  of  the  Secretary  of  War. 

It  is  said  however^  that  it  is  reasonable  to  infer  that  the 
contract  was  made  subject  to  the  ratification  of  the  Secretary 
of  War,  because  such  was  the  provision  in  the  contract  with 
Hopkins.  Even  admitting  this  reservation  in  Hopkins's  con- 
tract, it  does  not  warrant  the  conclusion  drawn  from  it,  but 
rather  afibrds  a  contrary  inference  that  a  special  reservation  in 
the  contract  for  such  ratification  was  necessary.  Besides,  the 
instructions  to  General  Swift  might  have  been  very  different 
from  those  to  Col.  Gadsden.  What  the  former  ivere,  does 
not  appear.  But  the  case  shows  expressly  that  the  latter  was 
duly  authorized  by  the  War  Department  to  enter  into  the 
contract,  and  upon  the  face  of  which  it  is  stated,  that  he  acted 
in  pursuance  of  his  instructions.  The  reservation  however, 
in  the  contract  with  Hopkins,  is  not  as  it  seems  to  have  been 
understood  by  the  counsel ;  it  only  reserves  to  the  Secretary 
of  War  his  approval  of  the  sureties  given  for  the  faithful  exe- 
cution of  the  agreement 

The  second  point  of  difference  between  the  tw^o  contracts 
which  I  am  to  notice,  is  that  which  relates  to  the  price  for  ex- 
cavation. 

In  the  contract  with  Hopkins,  the  stipulation  on  the  part  of 
the  United  States,  is  to  pay  for  every  cubic  yard  of  earth  ex- 
cavated and  removed,  as  aforesaid,  eighty-three  cents  and 
eight-tenths  of  a  cent.  To  what  part  of  the  contract  the 
aforesaid  refers,  is  not  easily  perceived.  There  is  no  pro- 
vision respecting  the  excavation  and  remov.al  of  earth,  ex- 
cept what  is  implied  under  the  terms  ditches  and  embank- 
ments, in  that  part  of  the  contract  which  declares  that  the 
fort  shall  be  constructed  of  such  walls,  ditches,  embankments, 
buildings,  parts,  and  dimensions,  as  the  engineer  may  from 
time  to  time  prescribe.     And  that  it  was  understood  to  ap- 
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ply  to  ihi^  part  of  the  works,  will  appear  from  the  certificate 
of  John  Bliss  the  superintendent,  being  one  of  the  documents 
referred  to  in  the  case.  He  certifies,  that  7043  cubic  yards 
of  earth  had  been  excavated  from  the  ditches  of  the  fortifica- 
tions at  Mobile  Point  by  B.  W.  Hopkins,  for  the  quarter 
ending  30th  June,  1819.  Upon  which,  an  account  is  made 
out  as  follows :  <^  7043  cubic  yards  of  earth  at  eighty-three 
cents  and  eight  tenths  of  a  cent,  agreeably  to  contract,  five 
thousand  nine  hundred  and  two  dollars  and  three  cents,'' 
which  was  duly  paid.  In  the  last  contract  we  find  the  follow- 
ing clause  relating  to  this  subject.  ^'  The  party  of  the  se- 
cond part  (Hawkins,)  hereby  agrees,  that  the  following  shall 
be  the  construction  entered  info  by  Joseph  G.  Swift  and  Bet> 
jamin  W.  Hopkins,  which  relates  to  the  excavation,  viz.  : 
The  eighty-three  and  eight-tenths  cents,  allowed  for  each  cu- 
bic yard  of  earth  excavated  and  removed,  applies  to  each 
cubic  yard  composing  the  remblais  in  its  finished  state,  embra- 
cing the  several  stages  of  excavation,  removing,  putting  up, 
ramming,  sodding,  dressing  off,  and  every  thing  necessary  to 
complete  the  remblais  ;  and  that  the  monthly  receipts  for  la- 
bour performed  in  reference  to  this  part  of  the  contract,  will 
be  by  relays,  or  for  each  cubic  ya^d  of  earth  excavated  and 
removed,  in  proportion  to  the  value  the  same  may  bear  to  its 
finished  state.''  Although  this  purports  to  be  a  construction 
of  the  first  contract,  no  one  can  read  the  two  provisions  with- 
out at  once  perceiving  a  manifest  difference,  and  that  the  la- 
hpur  to  be  performed  by  Hawkins  is  increased,  ^and  the 
monthly  payments  therefore  reduced. 

Without  noticing  in  detail,  the  particulars  in  which  the 
contracts  disagree  in  this  respect^  I  shall  only  mention  one 
about  which  there  can  be  no  difference  of  opinion,  viz. :  the 
sodding  of  the  remblais.  No  possible  construction  of  the 
first  contract  could  impose  this  upon  the  contractor.  It  is 
therefore  an  increased  burden  put  upon  him.  and  one  too  of 
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no  inconsiderable  importance  as  to  expense,  which,  if  the 
sureties  were  bound  to  see  done,  would  be  increasing  their 
responsibility  beyond  their  engagements,  and  enlarging  the 
demand  against  them  without  their  consent. 

But  it  is  said  that  the  defendants  are  not  called  upon  to  per- 
form specifically  the  contract  for  the  performance  of  which 
they  become  sureties,  or  for  the  payment  of  damages  for  the 
non-performance;  but  to  reimburse  the  advances  made  to 
Hopkins  and  Hawkins,  beyond  the  amount  they  were  enti- 
tled to  receive  for  work  done  and  materials  found.  And  for 
this  it  is  alleged,  there  is  an  express  stipulation  in  the  bond 
upon  which  this  suit  is  founded. 

A  little  attention  to  the  provisions  in  the  bond,  and  in  the 
contract  with  Hopkins,  will  ^how  that  this  claim  cannot  be 
enforced  against  the  sureties.  By  the  bond  the  defendants 
among  other  things,  became  bound  that  Hawkins  should  well 
and  faithfully  account  to  the  War  Department  of  the  United 
States,  for  all  such  sums  of  money  theretofore  advanced  by 
the  United  States,  under  and  in  virtue  of  the  late  mentioned 
contract,  and  also  for  all  such  further  advances  as  might  there- 
after be  made  to  facilitate  the  execution  of  the  contract 

If  the  United  States  have  made  any  advances  not  required, 
Or  warranted  by  the  contract  with  Hopkins,  they  have  been 
made  on  their  own  responsibility,  and  for  which  the  defend- 
ants cannot  be  held  accountable.  They  only  stipulate  that 
Hawkins  shall  account  for  all  advances  under  and  by  virt»e 
of  the  contract. 

The  case  furnishes  no  evidence  that  the  sureties  were  ap- 
prized of  what  advances  had  been  made  to  Hopkins,  or  that 
they  had  any  knowledge  of  the  state  of  the  accounts  between 
him  and  the  United  States.  The  sureties  were  bound  only 
to  look  to  the  contract,  to  learn  the  extent  of  their  responsi- 
bility.    And  they  are  entitled  to  all  the  guards  and  checks 
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it  contains  to  shield  them  from  risk  and  hazard.  This  was 
doubtless  taken  into  their  calculation  when  they  became  sure- 
ties,  and  the  United  States  were  bound  not  to  transcend  these 
limits,  and  thereby  expose  the  sureties  to  risks  they  never 
meant  to  assume. 

We  must  then  look  to  the  contract  to  ascertain  what  ad- 
vances were  authorized ;  and  the  only  stipulations  we  there 
find  upon  this  subject  are,  that  the  United  States  will  pay,  or 
cause  to  be  paid,  to  Benjamin  W.  Hopkins,  the  amount  of 
value  of  every  cargo  of  materials,  which  the  engineer  afore- 
said may  pronounce  to  be  delivered  of  proper  quality,  at  or 
near  the  said  Mobile  Point,  for  the  construction  of  the  fort  as 
aforesaid — the  said  value  and  amount  to  be  considered  in 
part  payment  of  the  work  aforesaid  :  provided  always,  that 
the  said  Benjamin  W.  Hopkins  shall  and  do  deliver  to  the 
said  engineer,  the  invoice  of  the  materials  so  delivered  as 
aforesaid.  And  that  the  United  States  shall  pay,  or  cause  to 
be  paid,  to  the  said  Benjamin  W.  Hopkins,  the  sum  of  twelve 
thousand  five  hundred  dollars,  if  demanded  at  the  close  of 
every  month  after  the  work  shall  have  been  commenced : 
provided  always,  that  the  said  work  so  done  at  the  close  of 
every  month  as  aforesaid,  shall  amount  to  twelve  thousand 
five  hundred  dollars,  exclusive  of  the  materials  used  in  the 
construction  of  the  said  work. 

The  sureties  have  a  right,  and  doubtless  did  take  into  Iheir 
calculation,  that  these  checks  would  be  strictly  adhered  to  ; 
and  if  so,  the  risk  they  incurred  > was  comparatively  trifling. 
No  advances  were  to  be  made  for  materials  until  they  were 
deposited  at  the  place  where  the  fortification  was  to  be  built, 
and  duly  approved  by  the  superintending  engineer.  AH  the 
sureties  had  therefore  to  see  to,  with  respect  to  the  materials, 
was  their  faithful  application  to  the  contemplated  works. 
This  was  a  mere  guaranty  of  the  integrity  and  good  faith 
of  the  contractor,  and  no  advances  on  account  of  labour  were 
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to  be  made  until  the  work  was  done.    So  that  no  risk  what- 
ever was  here  incurred. 

The  amount  claimed  in  this  suit  is  one  hundred  and  ^ven 
thousand  two  hundred  and  twenty  dollars  thirty-four  cents, 
of  which  sum  ninety  thousand  nine  hundred  and  seven  dol- 
lars twenty-nine  cents,  is  the  balance  standing  against  Hop- 
kins. No  detailed  statement  of  the  account  with  him  accomr 
panics  the  case.  The  items  therefore  of  which  it  is  composed, 
and  the  grounds  upon  which  this  balance  is  struck,  does  not 
appear.  Enough  however  is  shown  by  the  documents,  to 
make  it  evident,  that  a  great  proportion  of  this  balance  is 
made  up  of  advances,  not  required  by  the  contract  with  Hop- 
kins ;  being  neither  for  materials  delivered,  nor.  work  done 
upon  the  fortifications.  Most  of  the  expenses  incurred^i  and 
for  the  payment  of  which  the  advances  were  made,  related  to 
preparations  for  commencing  the  works,  as  will  be  seen  by 
reference  to  the  documents  accompanying  the  case ;  and  if  I 
am  correct^in  the  construction  I  have  given  to  the  engage**, 
ment  of  the  sureties,  they  are  not  responsible  for  these  ad- 
vances. The  case  does  not  furnish  materials  to  enable  me 
to  say  to  what  extent  the  advances  were  made,  under  and  by 
virtue  of  the  contract.  And  the  advances  on  account,  and 
drafts  for  materials  and  labour  properly  falling  within  the 
contract,  are  so  blended  with  others,  that  it  is  impossible  to 
separate  them.  Thus  the  first  draft  of  the  15th  of  Novem- 
ber, 1818,  for  three  thousand  dollars,  purports  to  be  for  ma- 
terials and  passage-expenses  of  men,  &c.  That  x)f  the  first  of 
December,  in  the  same  year  for  ten  thousand  dollars,  is  for 
materials  and  expenditures  on  account  of  fortifications,  &c. 
So  also  it  appears  from  a  certificate  of  Col.  Gtadsden  upon 
some  of  Hopkins's  accounts,  and  which  was  intended  for  and 
received  as  an  authority  for  an  advance  of  upwards  of  thirty 
thousand  dollars.  The  items  consisted  of  invoices  of  provi- 
sions, clothing,  lumber,  transportation  of  men,  construction 
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of  accommodations  for  them',  expenses  of  brick-yards  and  pay 
of  men  employed  at  them  ;  expense  of  excavators,  their  pro- 
visions and  transportation,  and  quarters  for  their  accommoda- 
tion. Advances  to  a  considerable  amount  appear  likewise 
to  have  been  made  for  brick  at  the  kilns,  and  before  delivery 
as  provided  by  the  contract.  And  to  hold  the  sureties  re- 
sponsible for  all  these  advances,  would  certainly  be  extend- 
ing  their  liability  far  beyond  the  scope  of  their  engagement. 
The  plaintiffs  are  bound  to  make  out  distinctly  the  extent  of 
the  defendants'  liability. 

But  it  is  said  the  defendants  are  responsible  for  all  advances 
ihadis  to  Hawkins  without  limitation  or  qualification :  that 
their  undertaking  for  him  in  that  respect  is  different  from 
that  which  relate^  to  advances  to  Hopkins. 

For  the  purpose  of  examining  the  soundness  of  this  distinc- 
tion, we  must  ^i^ouiF  again  to  the  bond,  and  look  at  the  whole 
clause,  which-  embraces  both  objects.  It  reads  thus :  He 
(Hatvkins,)  <<  shall  well  and  faithfully  account  to  the  War 
Department  for  all  sums  of  money  hei'etofore  advanced  by  the 
United  States  under  and  in  virtue  of  the  late  mentioned  con- 
tract/' (thus  far  relates  to  advances  to  Hopkins,)  "  and  also 
for  all  such  further  advances  as  may  hereafter  be  made  to  fa- 
cilitate the  execution  of  the  contract." 

A  fair  construction  of  the  latter  clause,  does  not  make  it 
broader  or  more  extensive  than  the  former.  The  recitals  in 
the  bond  showed,  that  the  contract  had  been  assigned  to  Haw- 
kins, and  the  object  of  the  arrangement  was  to  put  Hawkins 
in  the  place  of  Hopkins  under  the  contract  And  he  is  to  ac- 
count for  such  further  advances  as  may  be  made  to  him.  Such 
advances,  necessarily  implies  like  advances  to  those  before 
mad^  to  Hopkins,  and  of  course  under  the  same  limitations 
and  restrictions. 

It  was  urged  on  the  argument,  that  there  were  no  limits, 
but  the  discretion  of  the  War  Department,  to  such  advances  if 
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they  would  facilitate  the  execution  of  the  contract  But  this 
is  not  a  natural  or  fair  construction  of  the  clause.  No  new 
object  or  inducement  was  presented  to  justify  the  conclusion, 
that  more  liberal  advances  were  to  be  made  to  Hawkins, 
than  Hopkins  by  his  contract  was  to  have  made  to  him.  Both 
were  to  facilitate  the  execution  of  the  contract,  by  furnishing 
the  contractors  with  funds  to  pay  for  the  materials  as  deliver- 
edy  and  to  enable  them  to  pay  off  the  workmen  monthly. 
The  sureties  cannot  therefore  be  made  responsible  for  advan- 
ces to  Hawkins,  except  for  materials  delivered  at  the  place, 
and  for  work  actually  done. 

It  is  not  understood  by  the  contract,  that  the  materials 
were  to  be  delivered  to  the  agents  of  the  United  States  so  as 
to  become  their  property,  and  remain  at  their  risk.  The  pro* 
perty  still  continued  in  the  contractor,  and  the  sureties  were 
responsible  for  its  faithful  application  to  the  building  the  for^ 
tification  according  to  the  contract. 

Whatever  work  therefore  has  been  done  aoicording  to  the 
contract,  the  plaintiffs  have  had  the  benefit  of  it,  and  there  is 
no  complaint  that  the  materials  delivered  have  been, mis- 
applied. Upon  this  view  of  the  case  then,  there  is  no  foun- 
dation for  any  claim  upon  the  sureties. 

It  has  been  further  urged  in  discharge  of  The  sureties,  that 
•by  the  last  contract,  Hawkins  relinquished  all  claim  to  an 
allowance  to  which  he  was  entitled,  in  consequence  of  the 
United  States  neglecting  to  have  an  agent  at  Mobile  Point  in 
the  fall  of  1818,  to  point  out  the  site  of  the  fortification,  and 
to  give  the  necessary  instructions  to  Hopkins. 

The  case  states,  that  Hopkins  in  his  lifetime  did  make  a 
claim  to  a  considerable  amount  on  this  account  And  the 
very  fact,  that  a  relinquishment  of  it  by  Hawkins  was  insert- 
ed in  the  new  contract,  would  seem  an  implied  admission, 
that  some  importance  was  attached  to  it.  And  if  Hawkins 
has  by  any  stipulation  with  the  plaintifib  or  their  agent,  re- 
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linquished  any  benefit  to 'which  he  was  entitled  under  the 
contract,  it  was  an  act  to  the  prejudice  of  the  sureties. 

The  case  has  thus  far  been  considered  under  the  supposi- 
tion, that  the  original  contract  with  Hopkins  remained  valid 
and  binding,  except  so  far  as  it  was  altered  by  the  new  con- 
tract with  Hawkins ;  and  this  may  be  true  as  between  the 
parties  themselves.  But  as  it  respects  the  sureties,  very  dif- 
ferent considerations  are  presented.  The  law  is  particularly 
watchful  over  the  rights  of  sureties  ;  and  will  not  countenance 
any  transactions  between  the  parties  that  shall  lessen  the 
ability  of  the  principal  to  comply  with  his  contract,  or  that 
shall  alter  the  rights  of  the  parties,  or  enlarge  the  demand  to 
the  prejudice  of  the  sureties.  To  permit  parties  to  modify 
and  alter  their  contracts  as  they  please,  and  to  hold  the  sure- 
ties answerable  for  the  performance  of  such  parts  as  were  not 
altered,  would  be  transferring  their  responsibility  without 
their  consent  from  one  contract  to  another.  The  contract  by 
the  modification  and  alteration  becomes  a  new  and  a  difierent 
contract,  and  one  for  which  the  sureties  never  became  respon- 
sible. 

Under  these  views  of  the  case,  I  am  satisfied  that  the  de- 
fendants are  not  answerable  for  the  claim  set  up  against  them, 
and  I  might  here  dismiss  the  cause.  But  it  may  not  be  amiss 
briefly  to  notice  some  other  points  urged  upon  the  argument 
in  support  of  their  defence,  and  which  would  certainly  be 
entitled  to  great  weight,  were  it  necessary  to  draw  them  into 
examination  and  to  decide  upon  them. 

It  was  contended,  that  the  death  of  Hawkins  before  the 
expiration  of  the  time  limited  for  the  completion  of  the  work, 
put  an  end  to  the  contract  and  discharged  the  sureties. 

Without  expressing  any  opinion  upon  this  point,  the  facts 
in  the  case  present  an  alternative  in  exoneration  of  the  sure- 
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ties,  that  cannot  easily  be  surmounted.  If  the  contract  sur- 
vived, its  performance  devolved  upon  the  personal  represent 
tative  of  Hawkins,  who  it  appears,  offered  to  go  on  and 
execute  it,  but  was  refused  so  to  do  by  the  agent  of  the  United 
States  ^  saying  he  must  have  instructions  from  the  War  De*' 
partment  for  that  purpose.  The  ofibr  was  forwarded  to  the 
department,  and  no  answer  given,  which  was  equivalent  to  a 
refusal.  Why  this  offer  was  refused  is  not  readily  perceived, 
as  by.the  contract  no  advances  were  to  be  made  for  materials 
until  delivered,  or  for  work  until  performed,  so  that  no  great 
risk  would  have  been  thereby  incurred.  And  by  the  recitals 
in  the  bond  upon  which  this  suit  is  founded,  it  would  appear 
to  have  been  the  understanding  of  the  parties,  that  upon  the 
death  of  the  contractor,  the  obligation,  and  duty  of  complet- 
ing the  contract,  fell  upon  his  personal  ^representatives.  The 
recital  to  which  I  allude  is  as  follows :  ^<  Whereas  the  said 
Benjamin  W.  Hopkins  has  lately  died  intestate,  without 
having  completed  the  contract,  by  reason  whereof  the  obliga- 
tions of  performing  the  said  contract,  on  the  part  of  the  said 
Benjamin  W.  Hopkins,  deceased,  has  devolved  upon  the  per- 
son or  persons  who  may  be  authorized  to  administer  the  per- 
sonal estate  of  the  said  intestate.'^  We  find  also  the  same  ad- 
mission in  the  second  contract,  made  between  Col.  Gadsden 
and  Hawkins.  It  recites  the  death  of  B.  W.  Hopkins,  and 
the  granting  of  administration  to  Roswell  Hopkins,  who  as 
administrator,  was  legally  authorized  to  assign  the  contract 
to  Hawkins. 

Again,  it  was  urged  that  all  obligations  growing  out  of  the 
contract  are  discharged,  by  Congress  withholding  the  appro- 
priation necessary  to  complete  the  works. 

By  the  original  contract,  the  fortification  was  to  be  com* 
pleted  by  the  first  of  July,  1821.  By  the  act  of  the  3d 
March,  1821,  only  thirty  thousand  dollars  was  appropriated 
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to  this  object,  and  it  is  admitted,  that  no  more  could  have 
been  applied  to  it  until  a  further  appropriation  was  made ;  and 
the  case  states,  that  six  hundred  and  ninety  thousand  dollars 
was  necessary  to  complete  the  fortification.     If  this  act  had 
made  it  unlawful  to  proceed  further  with  the  works,  it  might 
well  be  urged  that  the  contractor  was  discharged  from  all 
obligations  and  accountability  growing  out  of  the  contract, 
the  performance  haying  become  illegal  by  a  legislative  act. 
But  as  the  necessary  appropriation  was  only  in  part  withheld, 
the  operation  of  the  law  probably  ought  to  be  considered 
only  a  temporary  suspension  of  the  execution  of  the  contract. 
And  should  no  further  appropriation  be  made,  the  contractor, 
was  he  living,  could  not  be  called  to  account  in  any  manner 
for  a  breach  of  contract    The  plaintiffs  could  not  certainly 
be  permitted  to  stop  short  when  they  pleased,  and  demand  a 
reimbursement  of  the  money  advanced.      Even  admitting 
that  Hawliins  was  accountable  for  all  advances  td  Hopkins, 
there  could  be  no  violation  of  his  engagement  in  this  respect 
until  the  expiration  of  the  term  allowed  for  completing  the 
contract ;  and  if  the  plaintiffs  by  their  own  act,  have  either 
suspended  or  entirely  defeated  the  performance,  it  does  not 
lie  with  them  to  allege  a  breach  on  the  other  side. 

I  am  accordingly  of  opinion  that  the  defendants  are  entitled 
to  judgment. 
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C  Hon.  SMITH   THOMPSON,   Associate  Justice  of  the  Supreme 
BiroKB  <  Court. 

(  Hon.  WILLIAM  P.  VAN  NESS,  District  Judge. 


The  Unitsd  States  v.  Hatch  anb  Babstoi;^. 

A  bond  given  by  the  matter  of  a  Tetsel,  conditioned  for  the  exhibition  of  the 
list  of  his  ship's  company  to  the  first  boarding  officer,  at  the  first  port  of  his 
arrival  in  the  United  States,  and  for  the  production  of  the  crew,  was  held 
to  be  a  valid  bond  under  the  act  of  the  28th  of  February,  1803,  although 
it  was  not  expressed  to  be  taken  in  pursuance  of  said  act,  and  although  it 
was  not  stated  on  the  face  of  the  bond  which  of  the  obligors  was  the  prin- 
cipal and  which  the  surety.  And  the  declaration  ^m  the  bond  was  held  good 
although  it  did  not  refer  to  the  statute. 

An  alteration  in  the  bond,  made  by  one  of  the  clerks  of  the  custom-house, 
after  its  execution,  for  the  purpose  of  rectifying  it,  but  which  did  not  afiect 
its  construction,  was  held  to  be  the  act  of  a  stranger,  and  immaterial,  and 
not  to  avoid  the  bond. 

The  certificate  of  the  consul,  to  excuse  the  roaster,  under  the  proviso  of  this 
act,  must  state  that  the  seamen  were  left  in  a  foreign  port  with  his  consent. 
A  certificate  that  they  were  left  in  a  hospital  unable  to  return,  and  that  the 
master  had  paid  for  their  maintenance,  and  left  the  amount  of  their  wages, 
was  held  insufficient,  and  parol  evidence  of  the  consent  of  the  consul  or 
seamen  inadmissible. 
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The  tom  of  400  doUan,  ia  which  the  bond  is  to  be  taken,  is  intended  as  a  for- 
feiCnre,  and  not  as  a  penalty  to  co¥er  such  damages  as  may  be  assessed. 
Impossibility  of  assessinf;  the  damages  contemplated  by  the  act. 

Error  from  the  District  Court  for  the  Southern  District 
of  New-York. 

Joseph  Hatch,  master  of  the  ship  India,  of  New-York^ 
and  Caleb  Barstow,  his  surety,  on  the  8th  day  of  December, 
1831,  executed  a  bond  to  the  United  States  in  the  sum  of  400 
dollars,  with  the  following  condition : 

r 

*^  Whereas  the  above  bounden  Joseph  Hatch,  hath  deliver- 
ed to  the  Collector  of  the  Customs  for  the  District  of  New- 
York,  in  the  State  of  New-York,  a  verified  list,  containing, 
as  far  as  he  can  ascertain  them,  the  names,  places  of  birth,  re- 
sidence, and  description  of  the  persons  who  compose  the 
company  of  the  said  ship,  called  the  India,  now  lying  in  the 
said  district,  of  which  he  is  at  present  master  or  commander, 
of  which  list  the  said  Collector  has  delivered  to  the  said 
Joseph  Hatch  a  certified  copy.  Now  the  condition  of  this 
obligation  is  such,  that  if  the  said  Joseph  Hatch  shall  exhibit 
the  aforesaid  certified  copy  of  the  list  to  the  first  boarding 
officer,  at  the  first  port  in  the  United  States  at  which  he  shall 
arrive  on  his  return  thereto,  and  then  and  there  also  produce 
the  persons  named  therein,  to  the  said  boarding  officer,  ex- 
cept any  of  the  persons  contained  in  the  said  list  who  may  be 
discharged  in  a  foreign  country  with  the  consent  of  the  Con- 
sul, Vice-Consul,  Commercial  Agent,  or  Vice-Commercial 
Agent  there  residing,  signified  in  writing,  under  his  hand  and 
official  seal,  to  be  produced  to  the  Collector  of  the  district 
within  which  he  may  arrive  as  aforesaid,  with  the  other  per- 
sons composing  the  crew  as  aforesaid,  or  who  may  have  died 
or  absconded,  or  who  may  have  been  forcibly  impressed  into^ 
other  service^  of  which  satisfactory  proof  shall  be  then  alser 
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exhibited  to  the  said  last  mentioned  Collector,  then,  and  in 
such  case,  the  aboYe  obligation  shall  be  void  and  of  no  effect, 
otherwise  it  shall  abide  and  remain  in  full  force  and  virtue/' 

The  plaintiffs  below  declared  on  this  bond,  without  refer- 
ring to  any  statute,  assigning  as  breaches  that  the  India  de- 
parted on  a  foreign  voyage,  and  on  the  27th  day  of  April, 
1822,  returned  to  the  United  States,  arriving  first  at  the  port 
of  New-York,  but  did  not  produce  to  the  first  boarding  officer 
the  persons  named  in  the  list  of  his  crew,  nor  exhibit  to  the 
Collector  satisfactory  proof  of  the  death,  absconding,  or  forci* 
ble  impressment  into  other  service  of  such  persons* 

The  defendants  pleaded  the  general  issue  with  notice  of 
special  matter. 

At  the  trial  the  plaintiffs  offered  the  bond  in  evidence  as 
taken  under  the  act  entitled  '<  An  act  supplementary  to  the 
act  concerning  Consuls  and  Vice-Consuls,  and  for  the  further 
protection  of  American  seamen."  The  subscribing  witness 
who  was  called  to  prove  the  execution  of  the  bond,  also  prov- 
ed, that  after  its  execution  he  altered  the  word  of,  between 
the  words  "  certified  copy  of  the  list,"  and  the  words,  "the 
first  boarding  officer,"  to  the  word  to.  Thi^he  did  of  his 
own  accord  and  without  the  knowledge  or  concurrence  of  the 
defendants.  It. was  objected  to  the  bond  as  evidence,  tliat  it 
was  rendered  void  by  this  alteration,  and  also,  that  it  did  not 
purport  to  be  taken  pursuant  to  said  act,  and  that  there  was 
no  averment  of  the  fact  in  the  declaration  ;  and  that  therefore 
a  recovery  under  said  act  could  not  be  had  upon  it.  It  was 
also  objected  that  the  bond  did  not  purport  to  be  made  by 
Hatch  as  principal  and  Barstow  as  surety,  but  was  joint  and 
several.     These  objections  were  overruled. 

It  appeared  that  the  India  had  made  a  voyage  to  Lisbon^  and 


APRIL  TERM,  1824.  339 


United  States  v.  Hatch. 


that  two  of  the  crew  did  not  return  with  the  vessel  to  the 
United  States.  To  justify  this,  the  defendant  offered  in  evi- 
dence the  following  certificate  of  the  Consul  of  the  United 
States  at  Lisbon. 

''  I,  J.  Pemberton  Hutchinson,  Consul  of  the  United  States 
of  America  for  the  city  of  Lisbon,  &c.  do  hereby  certify, 
that  Joseph  Hatch,  master  of  the  ship  India  of  New-York, 
has  left  in  the  hospital  of  this  city,  George  Gardner  and  John 
Williams,  (two  American  sean^  as  appears  from  the  Boll 
d'Equipage,)  in  consequence  of  their  being  unable  to  proceed 
on  the  voyage,  caused  by  sickness.  I  further  declare,  that 
Captain  Hatch  has  not  paid  any  extra  wages,  as  the  act  for 
the  protection  of  seamen  directs  to  provide  passage  for  those 
seamen  home  :  he  has  paid  for  their  maintenance  in  the  hospi- 
tal, and  has  left  the  amount  he  says  is  due  them  for  services 
on  board  the  ship  India.  Given  under  my  Hand  and  Seal 
of  Office,  in  Lisbon,  this  twenty-third  of  March,  one  thou- 
sand eight  hundred  and  twenty-two. 

J.  PEMBERTON  HUTCHINSON." 

They  also  offered  to  prove  that  the  two  seamen  were  left 
at  the  hospital  in  Lisbon  by  their  own  request,  being  sick  and 
unable  to  return  with  the  vessel ;  that  the  master  was  very 
desirous  to  bring  them  back  with  him,  and  that  the  Consul 
verbally  expressed  his  satisfaction  at  their  being  left  behind. 
They  also  offered  to  prove  that  different  Consuls  of  the  Unit- 
ed States  at  foreign  ports,  had  granted  their  consent  in  writ- 
ing to  the  master,  that  seamen  should  be  left,  where  they 
were  left  under  circumstances  like  those  in  this  case.  This 
evidence  the  court  rejected,  and  the  defendants  excepted  to 
the  decision. 

The  court  charged  the  jury  that  the  alteration  in  the  bond 
was  immaterial  and  did  not  avoid  it,  and  that  they  were  not 
t»  assess  damages  for  the  breaches,  but  find  a  verdict  for  the 
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sum  of  four  hundred  dollars,  as  upon  a  bond  taken  io  pursu- 
anoe  of  said  act  of  Congress^  The  defendants  excepted  to 
the  charge.  The  jury  found  a  yerdlct  for  four  hundred  d<d- 
lars  debt  and  six  cents  costs.  These  proceedings  were 
brought  before  this  Court  by  a  bill  of  exceptions. 

H.  Ketchum  and  J.  Fessenden  for  the  plaintiffs  in  error. 

B.  TiLLOTSON  and  C.  G.  Haines  for  the  defendants. 

THOMPSON,  J.  .  This  case  comes  up  on  a  writ  of  error 
to  the  District  Court  for  the  Southern  District  of  New- York, 
and  the  error  assigned  grew  out  of  a  bill  of  exceptions, 
taken  at  the  trial,  and  may  be  arranged  under  the  following 
heads : 

1.  Whether  the  bond  upon  which  the  suit  is  founded  m4y 
be  considered  as  taken  under  and  by  virtue  of^the  act  of  Con- 
gress of  the  20th  of  February,  1803,  entitled  "  An  act  sup- 
plementary to  the  act  concerning  Consuls  and  Vice-Consuls, 
and  for  the  further  protection  of  American  seamen. '' 

2.  Whether  the  alteration  made  in  the  bond  after  its  exe- 
cution by  the  defendants  made  it  void. 

3.  Whether  the  certificate  of  the  American.  Consul  at  Lis- 
bon, and  the  parol  testimony  offered,  showing  th<e  reason  why 
the  seamen  were  left,  were  properly  rejected* 

4.  Whether  the  four  hundred  dollars  named  in  the  bond, 
is  to  be  deemed  a  penalty,  and  damages  to  be  assessed  by  a 
jury,  or  whether  it  is  to  be  considered  in  the  nature  of  stipu- 
lated damages,  and  the  whole  sum  recoverable  if  the  bond  is 
forfeited. 


Under  the  first  point  it  is  alleged,  that  it  ought  to  appear 
upon  the  face  of  the  bond  th^it  it  was  taken  under  the  statute, 
and  if  it  does  not  so  appear,  it  ought  at  least  to  be  averred  in 
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the  deckmtion  that  it  was  so  taken.     The  act  of  Congress 
does  not  prescribe  the  form  of  the  bond.     It  points  out  the 
duty  to  be  performed  by  the  roaster,  before  he  can  obtain  a 
clearance  on  a  foreign  voyage.     He  is  required  to  deliver  to 
thp  Collector  of  the  Customs,  a  list  containing  the  names, 
places  of  birth,  residence,  and  description  of  the  persons 
who  compose  his  ship's  company,  as  far  as  he  can  ascertain 
them,  to  which  he  is  to  annex  his  oath  verifying  the  same. 
The  Collector  is  to  deliver  to  the  master  a  certified  copy  of 
this  list;  and  the  master  is  required  to  enter  into  bond  with 
sufficient  security,  in  the  sum  of  four  hundred  dollars^  that 
he  shall  exhibit  the  said  certified  copy  of  the  list  to  the  first 
boarding  officer,  at  the  first  port  in  the  United  States  at  which 
be  shall  arrive  on  his  return  thereto,  and  produce  the  men 
named  in  the  list.     The  act  however,  contains  a  proviso, 
that  the  bond  shall  not  be  forfeited,  on  account  of  the  master 
not  producing  any  of  the  persons  contained  in  the  li^t,  who 
may  be  discharged  in  a  foreign  country,  with  the  consent  of 
the  Consul,  Vice-Consul,  Commercial  Agent,  or  Vice-Com- 
mercial Agent  there  residing,  signified  in  writing  under  his 
hand  and  official  seal,  to  be  produced  to  the  Collector  with  the 
other  persons  composing  the  crew,  nor  on  account  of  any 
such  person  dying,  or  absconding,  or  being  forcibly  impressed 
into  other  service,  of  which  satisfactory  proof  shall  be  exhib- 
ited to  the  Collector. 

The  bond  describes  Joseph  Hatch  as  master  or  commander 
of  the  ship  called  the  India  of  New-York,  and  lying  in  the 
District  of  New-York,  and  it  is  recited  in  the  condition,  that 
he  had  delivered  to  the  Collector  of  the  Customs  for  the  Dis-  * 
trict  of  New-York  a  verified  list  of  his  ship's  company,  and 
concluding  with  a  condition,  substantially,  according  to  the 
provisions  of  the  act  I  can  perceive  no  reason  why  the  bond 
should  expressly  refer  to  the  act ;  no  form  is  prescribed  by  the 
act ;  that  is  left  in  the  discretion  of  the  Collector.     It  is  not 
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necessary  for  the  information  of  the  obligors.  The  authority 
under  which  it  is  taken  grows  out  of  a  public  law,  with  a 
knowledge  of  which  the  defendants  are  chargeable,  and  it  is 
not  to  be  presumed  they  were  ignorant  of  the  duty  imposed 
upon  them.  The  condition  of  the  bond  which  points  out  the 
obligations  assumed  by  them  is  in  strict  accordance  with  the 
law. 

It  was  urged  in  argument  under  this  point,  that  the  bond 
does  not  distinguish  who  was  principal  and  who  security.  A 
sufficient  answer  to  this  would  be  simply  that  the  act  does  not 
require  it.  But  another,  and  decisive  answer  may  be  given  ; 
that  the  objection  is  not  warranted  by  the  fact.  The  bond 
does  not  to  be  sure,  say  in  terms  who  was  principal  and  who 
security,  but  it  states  what  is  equivalent  to  it.  It  describes 
Hatch  as  the  master  of  the  ship,  and  recitesthat  he  has  fur* 
nished  the  Collector  with  a  verified  list  of  his  ship's  company, 
and  performed  the  duty  required  by  the  law  before  he  could 
obtain  a  clearance,  all  which  are  amply  sufficient  to  show  that 
he  was  the  master  and  of  course  the  principal  in  the  bond  ; 
and  it  follows  as  a  necessary  consequence,  that^e  other  must 
be  the  security,  as  there  connot  be  two  masters  of  the  ship. 
Nor  is  there  any  ground  for  the  objection  that  the  declaration 
contains  no  averment  that  the  bond  was  given  pursuant  to 

the  statute. 

» 

2.  The  alteration  made  in  the  bond  after  it  was  executed, 
consists  in  erasing  the  word  qf  and  inserting  the  word  to  in 
that  part  which  requires  the  master  on  his  return  to  the  Unit- 
ed States,  to  exhibit  the  certified  copy  of  the  list  of  the  ship's 
company  which  he  had  received  of  the  Collector.  In  the 
bond  as  it  stood  originally,  it  read  thus :  "if  the  said  Joseph 
Hatch  shall  exhibit  the  aforesaid  certified  copy  of  the  list  of 
the  first  boarding  officer,"  &c.  The  word  of  immediately 
preceding  the  words  the  first,  was  changed  for  the  word  to, 
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SO  as  to  read  as  the  boncL  now  stands^  <<  shall  exhibit  the 
aforesaid  certified  copy  of  the  list  to  the  first  boarding 
officer,"  &c. 

The  alteration  was  made  by  the  witness  to  the  bond,  and 
who  was  a  clerk  in  the  custom-house  in  New- York,  but 
must  be  considered  a  mere  stranger  so  far  as  relates  to  the 
custody  or  taking  of  the  bond.  This  duty  is  by  the  law  en- 
trusted to  the  Collector  ;  and  even  admitting  his  acts  to  be 
deemed  the  acts  of  the  United  States,  it  would  be  carrying 
the  principle  to  an  alarming  extent,  to  consider  all  the  clerks 
in  the  custom-house  the  agents  of  the  United  States,  and  their 
acts  as  the  acts  of  the  United  States. 

The  alteration  must  therefore,  be  considered  as  made  by  a 
stranger,  and  the  inquiry  will  be  whether  it  was  such  an  al- 
teration as  the  law  denominates  material  ;  and  I  think  it  was 
not.  Looking  at  this  clause  in  the  bond  in  connexion 
with  the  context,  the  meaning  and  construction  must  be  the 
same  with  or  without  the  alteration.  The  bond  would  be  in-^ 
congruous  and  absurd,  with  the  word  q/*  instead  oi  to.  The 
recitals  showed  the  certified  list  to  be  that  of  the  Collector  and 
not  of  the  boarding  officer.  No  such  document  existed,  and  to 
require  the  exhibition  of  such  a  list,  would  be  requiring  an 
impossibility.  The  document  to  be  exhibited  was  the  afore- 
said certified  list.  This  of  course  referred  to  a  paper  before 
mentioned  and  described  as  the  certified  copy  of  the  list  de- 
livered by  the  Collector  to  the  master.  The  concluding  part 
of  the  sentence  shows  likewise  that  such  was  the  clear  and 
obvious  intention,  and  must  have  been  the  construction  had. 
the  word  of  been  left  in  the  bond.  The  master  is  also  to 
produce  the  persons  named  in  the  list,  to  the  said  boarding 
officer ;  showing  obviously  that  the  person  to  whom  the  cer- 
tified copy  of  the  list  of  the  ship's  company  was  to  be  exhibited 
and  to  whom  he  was  to  produce  the  persons  named  in  the  list, 
was  the  same,  to  wit,  the  first  boarding  officer.  It  is  very 
evident  therefore,  that  the  alteration  was  immaterial,  both 
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because  it  did  not  alter  the  meaning  and  construetioa  of  the 
bond,  a^d  because  the  condition  was  absurd  with  the  word  of 
in  the  place  of  to.  The  alteration  did  not  therefore  in  rty 
opinion  invalidate  the  bond. 

3.  There  was  no  error  in  excluding  the  Consul's  certificftte« 
and  the  parol  evidence  offered  to  show  the  reason  why  the  sea* 
men  were  left  at  Lisbon.     This  evidence  was  ofiered  for  the 
purpose  of  bringing  the  case  within  one  of  the  exceptions  in 
the  act,  which  would  excuse  the  master  for  not  producing  the 
seamen  on  his  return  to  the  United  States,  and  savb  the  for- 
feiture of  his  bond.     But  the  testimony  did  not  satisfy  tiie 
requisitions  of  the  act.     The  law  excuses  the  master  for  not 
producing  any  person  contained  in  the  list  who  was  discharg- 
ed in  a  foreign  country,  with  the  consent  of  the  Consul,  Vice- 
Consul,  Commercial  Agent,  or  Vice-Corn toercial  Agent  there 
residing,  signified  in  writing  under  his  hand  and  oflBcial  seaL 
The  certificate  of  the  Consul  offered  in  evidence,  states  that 
the  two  seamen,  Gardner  and  Williams,  were  left  in  the  hos- 
pital at  Lisbon,  in  consequence  of  their  being  unable  to  pro- 
ceed on  the  voyage,  by  reason  of  sickness ;  that  the  captain 
had  paid  for  their  maintenance  in  the  hospital,  and  kfft  the 
amount  he  .said  was  due  them  for  wages,  but  that  he  had  not 
paid  any  extra  wages  as  the  act  for  the  protection  of  seamen 
directs,  to  provide  for  their  passage  home.     This  certificate 
docs  not  state  in  terms,  nor  any  thing  that  will  admit  of  the 
construction,  that  these  seamen  were  left  with  the  consent  of 
the  Consul ;  on  the  contrary,  the  necessary  conclusion  to  be 
drawn  from  it  is,  that  he  did  not  consent.     For  the  master  had 
not  complied  with  what  the  law  required  of  him.   By  the  third 
section  of  the  act  already  referred  to,  it  is  provided  among 
other  things,  that,  when  any  seaman  or  mariner,  a  citisen  of 
the  United  States,  shall,  with  his  own  consent,  be  discharged  in 
a  foreign  country,  it  is  made  the  duty  of  the  master  to  produce 
to  the  Consul.  Vice-Consul,  Commercial  Agent,  or  Vice-Corn- 
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mercial  AgenV  the  certified  list  of  his  ship's  company,  and 
pay  to  the  Consul,  &c.  for  every  seaman  so  discharged,  being 
designated  on  said  list  as  a  citizen  of  the  United  States,  three 
months'  pay  over  and  above  the  wages  then  due.  The  case 
shows  that  these  seamen  were  American  citizens,  and  the 
master  offered  to  prove,  that  they  t^ere  left  in  the  hospital  at 
Lisbon  by  their  own  request,  which  must  be  taken  as  equiva- 
lent to  a  consent  to  be  discharged  in  a  foreign  country.  If  all 
this  had  been  shown  to  the  Consul,  and  three  months'  wages 
advanced,  he  would  no  doubt  have  certified  his  consent  to 
their  being  left  at  Lisbon,  and  the  case  would  then  have  been 
brought  within  the  act.  That  the  Consul  would  have  given 
the  requisite  certificate,  is  fairly  to  be  inferred,  from  the  parol 
evidence  offered  on  the  part  of  the  defendants,  that  the 
.  Consul  verbally  expressed  his  satisfaction  at  tlie  course  pursu- 
ed by  the  master  in  relation  to  these  seamen.  The  law  has  very 
wisely  placed  American  seamen  in  foreign  countries,  under 
the  protection  and  guardianship  of  some  of  our  public  agents, 
to  guard  against  their  being  left  destitute  and  in  want.  It  is 
very  probable  these  seamen  were  left  at  Lisbon  by  their  con- 
sent ;  but  the  requisite  evidence  to  establish  that  fact  was 
not  produced.  It  required  the  sanction  of  the  consent  of  a 
public  agent,  and  that  signified  in  writing  and  under  his  offi- 
cial seal.  This  being  the  evidence  required  by  the  statute, 
the  parol  evidence,  both  as  to  the  consent  of  the  seamen  and 
the  satisfaction  of  the  Consul,  was  not  admissible  to  establish 
the  fact 

4.  The  next  and  more  difficult  Inquiry  relates  to  the  ques- 
tion of  damages.  In  the  case  of  Taylor  v.  Sandford,  in  the 
Supreme  Court  of  the  United  States,*  the  Chief  Justice  in  de- 
livering the  opinion  of  the  Court  observes,  that  <<  in  geneMt » 
sum  of  money  in  gross,  to  be  paid  forthe  non-performance  of 

«  7  Wheaton,  17. 
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aD  agreement,  is  considered  as  a  penalty,  the  legal  operation^ 
of  which  is  to  cover  the  damages,  which  the  party  in  whose 
favour  the  stipulation  is  made  may  have  sustained,  from  the 
breach  of  contract  by  the  opposite  party."  It  will  not  be  con- 
sidered, of  course,  as  liquidated  damages,  and  it  will  be  incum- 
bent on  the  party  who  claims  them  as  such,  to  show  they  were 
so  considered  by  the  contracting  parties,  and  considerable  stress 
is  laid  upon  the  circumstance  in  that  case,  that  the  gross  sum 
named  is  called  by  the  parties  a  penalty.  Taking  the  general 
rule  to  be  as  here  stated,  the  proposition  admits  that  the  in- 
quiry in  every  case  must  be  in  a  great  measure  a  question:  of 
intention,  and  whatever  right  is  attached  to  the  circumstance 
that  the  gross  sum  is. called  a  penalty,  does  not  apply  to  this 
case.  The  act  does  not  call  it  a  penalty.  It  directs  a  bond 
to  be  taken  in  the  sum  of  four  hundred  dollars,  and  then  goes 
on  to  point  out  the  duty  imposed  on  the  master,  to  secure  the 
performance  of  which  the  bond  is  intended.  'The  act  do^s  not 
expressly  declare  that  the  bond  shall  be  forfeited  if  he  fails  to 
perform  the  duty.  But  this  is  a  necessary  inference ;  and  the 
proviso  points  out  what  shall  save  the  forfeiture,  although  the 
master  does  not,  in  point  of  fact,  comply  with  the  stipulation. 

I  consider,  therefore,  the  construction  to  be  given  to  this 
section  of  the  act,  the  same  as  if  it  had  expressly  declared  that 
if  the  master  did  not  comply  with  the  duties  therein  required, 
he  should  forfeit  the  sum  of  four  hundred  dollars.  And  the 
reason  why  a  bond  is  to  be  given  is,  that  security  is  required ; 
and  there  must  be  some  way  in  which  the  security  shall  sigi> 
nify  his  assent  to  the  undertaking. 

It  may,  I  think,  be  laid  down  as  a  general  rule,  admitted  in 
all  the  cases  on  this  subject,  that  where,  from  the  nature  of 
the  case,  damages  cannot  be  ascertained,  the  gross  sum  agreed 
upon  between  the  parties,  must  be  understood  as  stipulated 
damages.  If  actual  damages  must  be  proved  in  cases  arising 
und^  this  section  of  the  act,  the  law  is  a  dead  letter,  for  there 
is  no  rule  by  which  they  can  be  ascertained.     Questions  of 
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national  policy  were  undoubtedly  taken  into  view  in  the  pas- 
sage of  this  law.     It  was  wise  and  prudent  to  guard  against 
our  seamen  being  left  in  a  foreign  country.      Our  national 
strength  is  intimately  concerned  in  the  questio;i ;  and  by  what 
rule  can  a  jury  estimate  damages  on  this  account?     It  is  too 
limited  and  narrow  a  view  to  take  of  this  provision  in  the 
law,  that  it  was  intended  to  indemnify  the   United  States 
against  payment  of  the  passages  of  seamen  on  their  return  to 
this  country,  or  for  whatever  assistance  should  be  afforded 
them  in  a  foreign  country.     Higher  and  more  important  con- 
siderations, in  a  national  point  of  view,  dictated  the  policy  of 
this  provision.     This  is  evident  from  other  provisions  in  the 
act     The  United  States  could  be  under  no  obligations  to  pro- 
vide  for  the  return  of  our  seamen  who  voluntarily  quit  the 
vessel  and  remained  In  a  foreign  country ;  yet  masters  of  ves- 
sels are  not  even  in  such  case  permitted  to  cjischarge  them, 
wit4iout  paying  to  the  Consul  or  Commercial  Agent,  for  each 
seaman,  three  months'  wages,  over  and  above  what  may  thus 
be  due;   and  two  thirds  of  this  advance  is  to  be  paid  to  the 
seamen,  upon  their  Engagement  on  board  a  vessel  to  return  to 
the  United  States.      This  is  held  out  as  a  premium  to  induce 
their  return,  and  not  as  a  mere  iudeo^nity  for  the  expenses  of 
a  passage*     If  the  bond  is  only  to  indemnify  for  actual  dama- 
ges sustained,  when  does  the  right  of  action  accrue?     The 
master  returns  to  the  United  States,  having  left  his  whole 
crew  in  a  foreign  country,  and  without  being  furnished  with 
the  documents  or  evidence  required  by  the  act  to  save  the  for- 
feiture of  the  bond.     If  actuaj  damages  must  be  shown,  no 
suit  can  be  brought  until  the  United  States  are  damnified  by 
payment  of  passage  money,  or  for  some  other  expenses.  Suc^ 
never  could  have  been  the  policy  or  intention  of  the  law ;  and 
the  alternative  must  necessarily  follow,  that  a  non-compliance 
by  the  master  with  his  engagements,  works  a  forfeiture  of  his 
bond,  and  subjects  him  to  the  payment  of  four  hundred  dollars. 
The  judgment  of  the  District  Court  must  therefore  be  affirmed. 
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'The  firit  gection  of  the  patent  law  of  1793,  conttraed  in  connexion  with  the 
other  sections  of 'the  act,  means  that  the  inrention  should  not  be  known  or 
osed  as  the  invention  of  anj  other  person  than  the  patentee  before  the  appli- 
cation for  a  patent. 

If  the  invention  have  f^ot  into  use  while  the  inventor  was  practising  upon  it 
with  a  view  to  improve  it  before  applying  for  a  pfitcpt,  such  use  does  not 
invalidate  the  patent;  and  the  motive  for  ^e  delay  is  a  qnestion  for  the 
jury. 

One  who  has  patented  his  invention  cannot  take  out  a  new  patent  for  the 
same  invention,  until  the  first  is  surrendered,  repealed,  or  declared  void. 

The  obstacle  of  an  invalid  patent  may  be  removed  by  having  it  declared  void 
after  a  verdict  against  it,  or  by  having  a  vacatur  entered  ex  parte  in  the  De- 
partment of  State  on  a  surrender  of  the  patent.  But  the  provisions  of  the 
<kh  section  of  the  act,  do  not  enable  a  patentee  to  declare  his  own  patent 
void,  and  a  verdict  in  a  suit  on  the  second  patent  in  favour  of  such  patent| 
does  not  avoid  the  first  patent. 

It  seems  that  on  surrendering  a  patent  and  taking  out  a  new  one,  the  latter 
should  be  for  only  the  unexpired  part  of  the  fourteen  years  since  <^taiiuiig 
the  first  patent. 

Whether  a  new  patent  can  be  taken  oat  where  a  patent  has  been  declared  void 
under  the  6th  section  of  the  act  ?    Quere. 

This  was  an  action  on  the  case^  brought  by  the  plaintiff 
against  the  defendanti  for  infringements  by  him  of  a  patent 
issued  to  the  plaintiff  in  May,  1820,  for  an  improvement  in 
the  stopcock. 

The  specification  of  the  patent  contained  a  clear  description 
of  the  instrument,  so  that  artists  could  make  it  from  such  des- 
cription, and  at  its  dose,  the  improvements  claimed  under 
the  patent  were  particularized. 

Evidence  was  given  by  the  plaintiff  showing  the  time  of 
the  invention  to  be  September,  1815;  that  the  plaintiff  was 
the  inventor ;  that  the  invention  was  useful ;  and  that  the  de* 
fendant  had  made  and  sold  instruments  which  were  infringe- 
ments of  the  patent. 

On  a  cross-examination  of  the  plaintiff 'fi  witnesses,  itappear- 
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ed  that  the  plaintifif  had  taken  out  a  patent  in  1816,  for  an  im« 
proved  block-tin  stopcock,  the  specification  of  which  was 
proved  by  the  witness  to  describe  the  same  instrument  as  the 
one  described  in  the  e^ecification  of  the  patent  of  1822,  with 
this  difierence,  that  in  the  former  the  particular  improvements 
claimed  were  not  stated.  It  appeared  in  evidence  on  the  part 
of  the  plaintiff,  that  certain  parts  of  the  instrument,  described 
generally  as  part  of  the  instrument  in  both  patents,  but  not 
claimed  in  the  patent  of  1822,  as  improvements  of  the  paten- 
tee, had  been  in  use  prior  to  the  patent  of  1815* 

Upon  thi^  evidence, 

C.  D.  Golden,  G.    Gkitfen,   and   G.  W.  SritONO  for 
jthe  defendant,  moved  for  a  nonsuit,^  on  two  grounds. 

1.  That  it  appeared  that  the  instrument  had  gone  into  use 
before  the  date  of  the  patent  of  1822,  and 

2.  That  the  patentee  had  a  prior  patent  for  the  same  thing, 
which  bad  not  been  repealed,  surrendered,  nor  declared  void. 

Under  the  first  point  it  was  contended — ^That  by  the  words 
of  the  first  section  of  the  patent  act,  the  invention  must  not 
have  been  used  before  the  application  for  a  patent :  That  the 
other  sections  of  the  patent  law,  the  phraseology  of  which 
was  indefinite,  should  be  construed  in  subordination  to  the 
first  section:  That  this  construction  was  fortified  by  the 
words  of  the  first  section  of  the  law  of  1800,  extending 
the  patent  act  to  aliens:  That  the  instrument  having 
gone  into  the  use  or  knowledge  of  the  public,  the  inventor 
had  no  secret  to  disclose  as  a  consideration  for  the  grant  by 

a  Opinion  of  Van  Ness,  J.  4  No.  (J.  S.  Law  Journal ;  Whittemore  v.  Cutter, 
Gall.  R.  489. ;  Odiome  v.  Amesbury  Nail  Factory ,  2  Mas.  R.  28. ;  Moody 
V.  Fisk,  2  Mas.  R.  112. ;  Collin  on  Patents^  70  or  170. ;  Godson  on  do.  200. ; 
Fessenden  on  do.  60.  173. 
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the  public :  That  in  England  the  law  was  unquestionably  set- 
tled to  this  effect — and  that  the  English  decisions  should  be 
udopted  here,  inasmuch  as  they  were  founded  in  the  nature  of 
the  subject,  and  as  our  Courts  had  adopted  English  decisions 
on  English  statutes  as  applicable  to  the  construction  of  statutes 
in  this  country,  where  there  was  much  more  difference  in  the 
phraseology,  than  existed  between  our  patent  law  and  the 
English  statute  :  That  the  point  in  question  had  never  been 
decided  in  this  country  under  our  present  patent,  before  the 
decision  of  Judge  Van  Ness,  which  was  in  point  in  their  fa- 
vour :  Thatvery  injurious  consequences  would  result,  if  inven- 
tors might  lie  by,  and  after  the  public  had  got  into  the  use  of 
a  thing,  claim  it  by  a  patent. 

On  the  second  point  it'  was  contended,  that  the  patent  of 
1816  was  an  estoppel  to  the  plaintiff  to  take  out  another  pa- 
tent for  the  same  thing,  before  the  repeal  or  surrender  of  such 
prior  patent:  That  the  prior  patent  was  not  on  its  face  void, 
but  was  voidable  only,  and  that  not  by  the  plaintiff  himself, 
but  only  by  third  persons  :  That  to  allow  the  plaintiff  to  al- 
lege his  first  patent  to  be  void,  would  be  embarrassing  the 
Court  with  the  trial  of  two  issues,  in  which  it  would  be  incon- 
sistently thrown  on  the  defendant  to  prove  that  the  first  pa- 
tent was  good  and  the  second  bad  :  That  at  any  rate  the  plain- 
tiff should  have  surrendered  the  first  patent  before  taking  out 
the  second — the  course  in  England  being  so.  He  should  also 
in  sueh  case  have  taken  out  the  second  patent,  not  for  four- 
teen years  from  its  date,  but  for  the  residue  of  the  time,  com- 
puting from  the  date  of  the  first  patent :  That  on  the  plain- 
tiff's grounds,  patentees  would,  by  taking  out  patents,  insi- 
diously defective,  secure  to  themselves  a  perpetuity :  That 
the  acts  in  favour  of  Oliver  Evans  were  a  legislative  decision 
on  the  subject ;  and  that  the  case  of  Odiorne  v.  Amesbury 
Nail  Factory,^  was  in  point  and  decisive. 

b  2  Mas.  Kep.  28. 
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T.  A.  Emmet,  S.  P.  Staples,  and  D.  LosfD  for  the 
plaintiff. 

In  reply,^  contended  on  the  first  objection,  that  the  Gth> 
7th'  and  other  sections  of  the  act  showed  that  reference 
was  to  be  had  to  the.  time  of  invention  in  considering  the 
question  of  prior  use :  That  the  general  phraseology  of  the 
act  was  inconsistent  with  a  literal  construction  of  the  first 
section:  That  a  literal  construction  of  that  section  WBsJelo  de 
sty  and  it  must  therefore  be  construed  in  subordination  to  the 
rest  of  the  act :.  That  the  policy  of  the  patent  act  in  England 
and  its  words  differed  from  our  law  :  That  in  England  it 
went  on  the  ground  of  a  bounty  from  the  crown  ;  in  this 
country  on  the  ground  of  protecting  the  common  law  right 
of  the  inventor  to  his  invention  :  That  the  point  in  question 
had  been  directlv  decided  in  Evans  v.  Weiss/  and  in  the 
case  of  Goodyear  v,  Mathetvs.** 

On  the  second  point ;  that  the  doctrine  of  estoppel  did  not 
apply  ;  the  grant  was  void  so  as  to  prevent  any  right  from 
vesting  :  -That  the  prior  patent,  on  the  state  of  the  evidence, 
was  void,  not  voidable :  voidable  implies  that  the  thing  is 
capable  of  confirmation,  which  the  first  patent  is  not :  That 
a  surrender  of  the  first  patent  could  not  be  made,  there  be- 
ing no  provision  in  the  law  to  authorize  it ;  as  is  the  case  in 
England,  by  the  inherent  power  of  the  Chancellor.  That  as 
the  patentee  had  enjoyed  po  legal  protection  under  the  first 
patent,  it  should  not  be  computed  against  him  as  part  of  the 
fourteen  years,  at  any  rate  that  the  question  of  an  extra  ex-^ 
tension  of  time,  could  not  properly  arise  until  the  lapse  of 

fourteen  years  from  the  date  of  the  first  patent 

« 

t  Banett  v.  HaU,  1  Mas.  R.  474. — Goodyear  v.  Mathews,  anlt. ;  Woodcock 
V.  Parker,  1  Gall.  R.  438. ;  Davies  on  Pat.  448.  \  ETant  v.  Weiss,  3  Afn.  Law 
Journal,  180. 
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THOMPSON,  J.  charged  the  jury  as  follows : 

The  questions  presented  by  the  facts  in  this  cause  aiie  of 
great  importance,  and  not  unattended  with  difficulty,  and  de- 
serve a  more  deliberate  consideration  than  can  be  givea 
them  in  the  course  of  a  trial. 

The  first  question  is,  whether  the  fact  that  the  invention  was 
introduced  into  use  by  the  patentee  himself,  as  his  invention  pri- 
or to  the  application  for  the  patent,  rendered  the  patent  invalid. 

It  appears  to  be  settled  law  in  England,  that  if  an  invention 
had  been  introduced  into  use  by  the  patentee  himself,  and 
known  and  used  by  others  before  the  date  of  the  patent,  suck 
disclosure  and  use  will  destroy  the  patent.  There  is  how^ 
ever- a  difference  between  the  English  Uw  and  the  acts  of 
Congress  on  this  subject.  In  the  English  statute  it  is  stated 
precisely  from  what  period  the  fourteen  years  are  to  com- 
mence :  they  are  to  run  from  the  date  of  the  patent.  But 
there  is  no  such  phraseology  in  the  act  of  Congress.  The 
English  statute  speaks  of  the  invention  to  be  patented,  being 
such  as  others,  before  the  date  of  the  patent,  shall  not  use ; 
and  consequently  if  a  patentee  in  England  have  so  disclosed 
his  invention  as  that  it  be  put  in  use  before  the  date  of  the  pa- 
tent, he  is  not  entitled  to  the  patent  Our  act  does  not  contain 
these  provisions. 

There  is  some  incongruity  in  the  phraseology  of  our  pa- 
tent law  of  1793,  and  it  is  inartificially  drawn  in  several  parts. 
A  correct  interpretation  of  it  requires  that  the  general  scope 
and  object  of  the  law  and  all  its  clauses  should  ^e  taken  into 
view  together.  Were  no  other  part  of  the  act  than  the  first 
section  to  be  read,  it  would  seem  to  preclude  a  patent  for  any 
invention  used  before  the  application  for  a  patent.  But  tak- 
ing a  general  view  of  the  clauses  of  the  act  and  of  its  object, 
it  seems  to  me  that  this  section  must  be  controlled  by  the 
other  parts  of  the  act  As  it  respects  the  patentee,  the  great 
object  of  the  law  is  to  secure  to  inventors  the  benefit  of  their 
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inyention  for  fourteen  years.  The  third  section,  prescribing 
the  oath  to  be  taken,  only  speaks  of  the  applicant's  being  the 
true  inventor.  It  says  nothing  about  the  invention's  not 
having  been  in  use  before  the  application.  So  also  the  sixth 
section  which  specifies  the  causes  for  which  a  patent  may  be 
declared  void,  shows  the  great  object  of  inquiry  to  be 
whether  there  has  been  a  prior  use  of  the  improvement : 
Prior  to  what?  Prior  to  the  invention  of  the  patentee.  The 
same  remarks  are  applicable  to  the  10th  section,  and  indeed 
such  seems  the  fair  import  of  all  the  sections  of  the  act  of 
1793,  but  the  first.  I  therefore  think  that  the  first  section  should 
be  construed  in  connexion  with  the  other  parts  of  the  act,  to 
mean  that  the  improvement  or  discovery  should  be  unknown 
and  not  used  as  the  invention  of  any  other  than  the  patentee, 
before  the  application  for  a  patent. 

The  objection  drawn  by  the  defendant's  counsel  from  the 
first  section  of  the  act  of  1800,  placing  aliens  on  the  same 
grounds,  in  certain  respects,  as  citizens,  is  not  a  substantial 
ooe.  ^  This  section  first  proceeds  to  extend  the  benefits  of  the 
patent  law  to  aliens,  equally  as  they  are  enjoyed  by  citizens, 
and  under  the  same  limitations.  Aliens  must  take  the  same 
oath  as  to  being  the  inventors,  &c.  Then  comes  the  proviso 
requiring  them  to  swear  that  the  invention  has  not  been 
known  or  used  in  this  or  any  foreign  country.  This  proviso 
is  a  limitation  on  the  enacting  clause  according  to  the  gene- 
nd  rule  of  construction,  and  is  to  be  construed  as  limiting  and 
restraining  the  grant  to  which  it  is  applied.  It  puts  the  alien 
on  grounds  somewhat  difierent  from  those  of  a  citizen,  requir- 
ing an  oath  of  something  more  than  is  required  of  a  citizen  : 
and  this  view  strengthens  the  construction  given  above  to 
the  first  section  6f  the  act  of  1793.  Then  the  close  of  the 
proviso  goes  on  to  state,  that  if  it  shall  appear  that  the  thing 
patented  was  known  or  used  previous  to  the  ajiplication  for 

a  patent,  the  patent  shall  be  void.     It  seems  reasonable  to  re- 

45 
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strict  an  alien  in  this  manner  from  takinc;  oat  a  patent,  for 
what  has  been  in  use  abroad,  inasmuch  9S  our  own  citizens 
cannot  patent  a  foreign  invention. 

Evils  may  undoubtedly  exist  under  this  construction  of  the 
Jaw.  Expensive  machines  may  be  made  before  a  patent  is 
taken  out ;  and  persons  who  have  in  this  way  innocently  in- 
curred expenses,  may  be  stopped  short  in  their  undertakings. 
Burl  am  inclined  to  think  that  under  such  circumstances,  a 
patent  should  not  be  permitted  to  operate  to  the  prejudice  of 
persons  thus  situated^  on  the  principle  that  innocent  third 
persons  are  not  to  be  injured  by  relation  back,  so  as  to  de- 
prive them  of  a  right  lawfully  acquired.  And  if  a  person 
knowing  of  an  invention  proceeds  to  put  it  in  use,  the  in- 
ventor not  having  secured  his  right  by  patent,  the  latter 
ought  not  to  be  permitted  to  take  away  that  which  was  pre- 
viously lawfully  made.  No  man  is  to  be  permitted  to  lie  by 
for  years,  and  then  take  out  a  patent.  If  he  has  been  practis- 
ing his  invention  with  a  view  of  improving  it,  and  thereby 
rendering  it  a  greater  benefit  to  the  public  before  taking  out 
a  patent,  that  ought  not  to  prejudice  him.  But  it  should  al- 
ways be  a  question  submitted  to  the  jury,  what  was  the  in- 
tent of  the  delay  of  the  patent,  and  whether  the  allowing  the 
invention  to  be  used  without  a  patent,  should  not  be  consi- 
dered an  abandonment  or  present  of  it  to  the  public. 

The  next  question  is,  whether  it  is  not  a  valid  objection  to 
the  second  patent  that  the  patentee  has  a  prior  patent  for  the 
same  thing  not  surrendered,  repealed,  or  declared  void. 

I  think  this  objection  insurmountable.  A  prior  patent 
must  be  got  rid  of  before  a  second  can  be  taken  out  Why 
should  a  second  patent  be  taken  out  before  a  prior  one 
is  avoided,  although  invalid,  if  the  patentee  is  enjoying 
the  full  benefit  of  it  ?  It  is  objected,  that  the  patentee  is  in 
difficulty  as  to  getting  the  first  patent  out  of  the  way.  But 
if  the  patentee  should  sue  on  the  first  patent,  and  the  defend- 
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«int  should  succeed  in  the  suit^  the  patent  could  be  declared 
void  'j  andif  the  patentee  had  a  right  to  the  thing  patented, 
the  objection  of  a  prior  patent  would  be  removed. 

Besides,  I  see  no  insuperable  objection  to  entering  a  vaca- 
tur of  the  patent  of  record  in  the  Department  of  State,  if  taken 
out  inadvertently  and  by  mistake.  All  the  proceedings  in 
that  department  on  the  subject  of  patents  are  ex  parte^  ex- 
cept in  the  case  of  interfering  applications.  The  department 
acts  rather  ministerially  than  judicially,  and  upon  the  repre- 
sentation of  the  applicant  without  entering  into  an  examina- . 
tion  of  the  question  of  right :  and  there  seems  to  be  no  good 
reason  why  on  a  like  ex  parte  application  the  patent  may  not 
be  surrendered  aind  cancelled  of  record,  if  no  misconduct  be 
imputable  to  the  patentee  in  taking  it  out.  And  in  such  case 
as  the  exclusive  right  is  not  to  exceed  fourteen  years,  the  se- 
cond patent  may  be  limited  according  to  circumstances,  and 
thereby  secure  both  to  the  patentee  and  the  public  their  re- 
spective ri^ts.  The  only  record  evidence  of  the  patent  is 
that  in  the  Department  of  State,  and  in  the  letters  patent  in 
the  hands  of  the  patentee ;  and  if  the  letters  patent  were  sur- 
rendered and  cancelled  of  record,  the  invention  would  be 
open  to  public  use  without  hazard,  so  far  as  depends  on  such 
patent.  And  if  the  patentee  does  not  choose  to  do  this,  he 
must  have  the  patent  made  void  ia  buqjc  other  way  by  ad- 
versary proceedings. 

The  provisions  of  the  6th  section  of  the  act  of  1793,  do  not 
apply  here  so  as  to  enable  the  plaintiff  to  treat  his  patent  as 
void.  The  proceedings  under  this  section  are  the  acts  of 
the  defendant  only,  i|nd  the  plaintiff  from  this  section  has  no 
right  to  set  up  a  defect  in  his  own  patent.  This  Court  can- 
not enter  a  vacatur  on  the  first  patent,  and  that  patent  is  not 
void  on  the  face  of  it. 

The  plaintiff's  difficulty  here  is,  tRat  the  prior  patent  is  too 
broad.  This  is  good  ground  for  the  defendant  to  take  accord- 
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ing  to  the  decision  of  the  Supreme  Court  of  the  United  States. 
For  the  patentee  must  take  his  patent  for  the  improvement 
only.  But  I  do  not  .see  how  the  verdict  of  the  jury  in  this 
suit  on  the  second  patent,  can  avoid  the  first :  that  must  be  a 
subject  of  litigation  and  proof  in  every  case  which  is  tried 
under  the  second  patent 

It  is  objectionable  on  general  principles  to  allow  a  patentee 
in  k  Court  of  Law,  to  show  his  own  patent  void.  It  being 
issued  on  his  own  representation  and  according  to  his  own 
specification,  as  to  the  extent  of  the  right  claimed,  he  is  estop- 
ped by  his  own  act.  He  certainly  is  not  to  be  permitted  to 
allege,  that  he  obtained  his  patent  fraudulently,  or  that  there 
was  any  concealment  or  addition  with,  respect  to  his  specifi- 
cation with  a  view  to  deceive  the  public,  or  to  set  up  his  own 
misconduct  in  any  other  respect.  And  should  he  allege,  that 
be  had  innocently  and  in  ignorance  of  the  law,  procured  a 
patent  broader  than  his  invention,  he  is  not  without  the  an- 
swer, that  he  is  chargeable  with  a  knowledge  of  the  kw,  and 
cannot  set  up  his  ignorance  of  it  to  avoid  his  own  act 

Whether,  after  the  first  patent  has  been  declared  void,  after 
verdict  under  the  sixth  section  in  a  case  free  of  fraud,  a  new 
patent  can  be  taken  out,  is  a  question  which  does  not  here 
arise.  But  I  am  inclined  to  think  that  a  surrender  of  the 
prior  patent  might  be  made,  and  that  the  Secretary  of  State 
might  grant  a  new  one,  under  a  statement  of  the  circum- 
stances, although  not  for  the  period  of  fourteen  years  from 
the  date  of  the  second  patent,  as  the  patentee  has  enjoyed  the 
exclusive  right  for  a  part  of  the  fourteen  years.  This  con- 
struction, as  to  the  effect  of  a  prior  patent,  seems  necessary  to 
prevent  a  patentee  from  enjoying  his  exclusive  right  for  a 
period  longer  than  fourteen  years,  and  indeed  for  an  indefi- 
nite period. 

As  to  the  argument  that  fourteen  years  from  the  date  of 
the  first  patent  have,  not  yet  expired,  so  that  the  objection 
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cannot  be  made,  it  appears  to  me  untenable.  The  second 
patent  is  for  fourteen  years,  and  that  being  within  the  time 
limited  by  the  act  of  Congress,  it  is  good  upon  the  face  of  it. 
And  the  objection,  that  the  patentee  has  enjoyed  the  benefit 
of  the  invention  for  a  part  of  the  fourteen  years  under  a  prior 
patent,  not  being  amongst  any  of  the  objections  which  by  the 
acts  of  Congress  may  be  set  up  by  third  persons  to  avoid  the 
patent,  the  objection  cannot  be  made  after  the  expiration  of 
the  fourteen  years,  and  so  in  this  case  the  patentee  would 
have  the  benefit  of  his  patent-right  for  twenty  years  instead 
of  fourteen. 

On  the  whole  I  am  of  opinion  that  the  second  objection  is 
fat;al,  and  thai  a  nonsuit  must  be  ordefed. 

But  the  counsel  of  the  plaintiff  suggesting  that  it  had  been 
doubted  whether  a  writ  of  error  returnable  in  the  Supreme 
Court  would  lie  on  a  judgment  of  nonsuit,  and  praying  the 
Court  to  charge  the  jury  on  the  points  discussed,  the  Court 
accordmgly  directed  a. verdict  for  the  defendant,  with  liberty 
to  the  plaintiff  to  move  for  a  new  trial  on'the  points  of  law. 
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One  chartered  the  bold  of  a  vessel  for  a  Toyag^e,  covenaiitio^  to  paj  freig^hf, 
the  owner  appointing  and  pajring^  the  master  and  crew,  and  fitting  the  vebeL 
A  third  person  shipped  goods,  consigning  them  to  the  defendant,  who,  on  re- 
ceiving  them  from  the  master,  promised  to  pay  the  freight.  Held,  that  tiie 
charier  paity  did  not  deprive  the  owner  of  his  lieu  for  the  freight,  and  that 
the  defendant  became  liable  to  the  owner  for  the  freight  by  his  acceptance  of 
die  goods. 
Whether  the  owner  has  a  lien  under  any  circumstaqces  on  a  part  of  the  cargo 
not  delivered,  for  the  freight  of  the  whole  ?  Qoere. 
^  If  it  appear  on  the  face  of  a  deposition  taken  under  the  act  of  Cpngress,  that 
the  officer  taking  the  same  was  aothoriced  by  the  act,  it  is  sufficient  in  the 
first  instance,  wjthout  any  proof  that  he  was  such  officer. 

This  was  an  action  of  assumpsit  for  the  recorery  of  freight. 

The  defendant  pleaded  the  general  issue^  with  notice  .of 
set-off  for  money  paid,  &c 

At  the  trial  a  case  was  made  for  the  opinion  of  the  Court, 
and  now  argued. 

On  the  Idth  day  of  February,  1822,  the  schooner  Tassel, 
owned  by  the  plaintiff,  then  lying  in  the  port  of  Charleston, 
S.  C,  Benedict  Dayton,  her  master  and  agent,  chartered  her 
hold  to  Joseph  T.  Weyman  to  perform  a  voyage  from  Charles- 
ton to  Blakely,  Alabama,  and  thence  to  New-York. 

By  the  charter  party,  Dayton  covenanted,  in  consideration 
of  the  freight  therein  mentioned,  to  receive  on  board  his  ves- 
sel, from  Weyman,  his  agents  or  assigns,  a  full  cargo,  and 
carry  it  to  Blakely,  and  to  deliver  it  on  her  arrival  to  the 
agents  or  consignees,  and  then  to  receive  on  board  from  the 
agents  or  assigns  of  Weyman  another  cargo,  and  carry  it  to 
New-York,  and  on  her  arrival  make  a  true  delivery  of  her 
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cargo,  agreeably  to  the  bills  of  lading  signed  for  the  same, 
with  the  agents  thereof.  Weyman,  on  his  part,  covenanted 
to  pay  Dayton  1300  dollars  for  the  voyage  to  Blakely  and 
thence  to  New-York,  without  primage,  and  bound  himself, 
his  executors,  &c.  and  the  cargo  to  be  laden  on  board,  for  the 
performance  of  his  covenant. 

The  cargo  shipped  at  Charleston  was  to  be  delivered,  ac- 
cording  to  the  terms  of  the  bill  of  lading,  to  Thomas  Strang, 
or  his  assigns,  they  paying  freight  for  the  goods  according  to 
the  charter  party. 

On  the  voyage  from  Charleston  to  Blakely,  the  vessel  suf- 
fered so  severely  from  a  storm,  that  she  was  obliged  for  safety 
to  put  into  Savannah,  where  a  protest  and  survey  were  made, 
and  the  vessel  repaired,  and  a  computation  made  of  the  gene- 
ral average. 

The  cargo  was  delivered,  on  the  arrival  of  the  vessel  at 
Blakely>  to  Strang,  agreeably  to  the  bills  of  lading.  After 
its  delivery,  Strang  came  on  board  the  vessel  in  company  with 
James  W.  Goodman,  who  was  introduced  to  Dayton,  the  mas- 
ter, as  owner  of  the  cargo  which  had  been  delivered  at  Blake- 
ly. Goodman  told  Dayton  that  it  would  oblige  him  if  he 
would  take  a  bill  on  his  friend  in  New- York,  for  the  general 
average  incurred  by  the  cargo  on  account  of  the  repairs  at 
Savannah,  instead  of  the  cash.  To  this  request  Dayton  ac- 
ceded, and  also  settled  the  general  average  with  Strang,  as 
agent  for  Goodman. 

Strang  put  a  cargo  of  cotton  on  board  for  New- York,  a  part 
consigned  to  T.  M.  Ehrick,  and  the  remainder  to  the  defen- 
dant. By  the  bill  of  lading  of  that  part  consigned  to  Ehrick, 
it  was  expressed  to  be  shipped  by  Strang  on  joint  account  with 
James  W.  Goodman  &  Co.  and  Eh^ck,  and  Ehrick  was  to 
pay  freight,  at  the  rate  of  two  cents  per  pound,  to  the  defen- 
dant. The  terms  of  the  bill  of  lading  of  the  other  part  of  the 
cargo  were,  that  it  was  shipped  by  Strang  to  the  defendant. 
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on  account  of  James  W.  Goodman  &  Co.  *^  the  defendant  pay- 
ing freight  for  said  cotton  as  per  charter  party/' 

The  bill  drawn  by  Goodman  on  the  defendant,  for  the  ge* 
neral  average,  amounting  to  3^5  dollars,  was  presented  for 
payment  by  Dayton  on  his  arrival  in  New-York,  bvt  the  de- 
fendant hesitated  about  paying  it,  and  required  the  charter 
party  and  bills  of  lading,  which  were  delivered  to  him,  and 
remained  in  his  possession  some  days  previous  to  the  delivery 
of  the  cargo.  He  said,  ^'  he  had  orders  not  to  pay  the  bill, 
but  would  pay  the  freight  when  the  cargo  was  delivered,  but 
wished  a  short  time  to  consider  or  get  advice  relative  to  the 
bill."  At  the  time  appointed,  Dayton  called  on  him  for  his 
answer,  when  he  paid  the  bill.  The  master  was  obliged,  on 
account  of  the  quarantine  regulations,  to  land  his  cargo  at  a 
store  in  Brooklyn.  He  took  receipts  for  it  of  the  person  with 
whom  it  was  stored,  and  presented  the  defendant  with  the 
receipt  for  his  part  of  the  cargo,  and  demanded  of  him  the 
freight  The  defendant  required  the  receipt  for  Ehrick's 
part,  as  he  said  he  had  to  settle  the  freight  with  him.  This 
was  also  delivered  to  him,  and  he  said  he  would  pay  the  freight 
in  an  hour  or  two.  When  Dayton  called  on  him  for  it,  he 
said  he  had  received  orders  to  deduct  the  amount  of  gen^*al 
average  on  the  cargo  from  the  freight 

The  above  facts,  except  such  as  are  derived  from  the  papers 
offered  in, evidence,  were  proved  solely  by  a  deposition  of 
Dayton,  taken  pursuant  to  the  provisions  of  the  30th  section 
of  the  judiciary  act,  which  was  objected  to  by  the  defendant's 
counsel,  ^<  on  the  ground  that  the  signature  of  the  magistrate, 
or  at  least  the  fact  that  the  person  before  whom  the  deposition 
purported  to  have  been  taken,  was  such  magistrate  as  is  stated 
in  the  certificate,  ought  to  have  been  proved."  This  objec- 
tion was  overruled. 

At  this  stage  of  the  evidence  the  defendant's  counsel  also 
moved  for  a  nonsuit,  which  was  refused  by  the  Court. 
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Thomu  Carpenter^  a  witness  for  the  defendant,  was  then 
called,  who  testified,  that  he  was  a  ^lerk  of  defendant,  kad 
had  been  requested  by  the  latter  to  take  notice  of  his  coilver- 
sations  with  Dayton.  Witness'  impression  was,  that  he  had 
heard  all  that  passed  between  them,  but  there  might  have 
been  interviews  at  which  he  was  not  present,  as  he  sat  in  a 
front  and  defendant  in  a  back  room.  He  had  heard  defen^* 
dant  promise  to  pay  the  freight,  deducting  the  amount  of  the 
bill  of  exchange,  but  had  never  heard  him  promise  to  pay  it 
vUthout  such  deduction.  He  stated  that  this  promise  was 
made  after  the  vessel  was  discharged.  He  also  proved  that 
Ehrick'had  paid  the  stipulated  freight  of  his  consignment  to 
the  defendant,  Who  had  credited  Goodman  &  Co.  with  it,  and 
that  they  and  Weyman  acted  together  in  the  business. 

The  single  fact,  whether  the  defendant  did  make  such  ex- 
press promise  to  pay  the  freight  as  is  above  stated,  was  sub* 
mitted  to  the  jury,  who  found  that  it  was  made,  and  also,  by 
consent  of  parties,  found  a  verdict  of  1,374  dollars  Sxents  for 
die  plaintiff,  subjectto  the  opinion  of  the  Court,  and  to  be  re- 
duced by  deducting  the  sum  paid  for  general  average  with  in* 
terest ;  or  general  judgment  to  be  entered  for  defendant  or 
judgment  of  nonsuit,  as  the  Court  might  direct. 

H.  D.  SsnawiCK  for  the  plaintiff.* 

D.  S.  JoN£s,  for  the  defendant,  contended, 

1.  That  the  deposition  of  Dayton  ought  to  have  been  re- 
jected, and  the  plaintiff  nonsuited. 

2,  That  the  plaintiff's  remedy  was  against  the  charterer ; 
at  any  rate  that  he  was  entitled  to  recover  against  the  defen- 

s 

I 

a  Cited  th«  following  cmtei,  as  to  freight  under  a  charter  party.  3  Sliow. 
443.;  13  East,  899. ;  Id.  666. ;  3  Taunt.  307. ;  1  Maule  and  Selw.  167.  673. ; 
Cowp.  143.;  Lawea  on  Chart.  Partj,  229. ;  3  Maule  and  Selw.  303. ;  4  Id.  288.; 
7  Taunt.  84. ;  8  Id.  280. ;  2  Bam.  and  Aid.  610. ;  3  East,  384. ;  2  Id.  460. ;  2 
Brod.  and  Biag.  414. ;  18  John.  167.;  6  Id.  336. 
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dant  the  freight  only  from  Blakely  to  New-York,  and  no  evi- 
dence was  offered  how  much  that  was. 

3.  That  the  defendant  was  entitled  to  a  deduction  of  the 
general  average^  having  paid  it  under  a  mistake. 

THOMPSON,  J.  The  ground  of  the  objection  to  the 
admission  of  the  deposition  of  Benedict  Dayton  in  evidence,  is 
so  imperfectly  stated  in  the  case,  that  it  is  difficult  to  discover  up- 
on what  it  is  founded.  It  is  to  be  presumed  that  the  deposition 
was  taken  pursuant  to  the  provisions  of  the  30th  section  of  th/e 
Judiciary  act  ^^  but  when,  or  before  whom,  is  not  stated.  The 
objection  would  seem  to  be  that  no  proof  was  made  upon  the 
trial,  that  the  officer  before  whom  the  deposition  was  taken, 
was  such  officer  as  he  described  himself  to  be  in  the  certificate 
given  by  him  of  the  taking  of  the  deposition.  If  this  be  the 
extent  of  the  X)bjection,  it  was  properly  overruled.  Prim^ 
facie,  the  officer  is  to  be  presumed^  defactOf  and  dejure,  such 
as  he,  by  his  official  act,  describes  himself  to  be.  This  is  ac-, 
cording  to  universal  practice,  in  taking  depositions  authorized 
by  statute,  unless  the  statute  under  which  the  deposition  is 
taken  requires,  and  points  out  the  evidence  that  shall  accompany 
the  act,  showing  its  authority.  The  act  of  Congress  requires 
no  such  authentication ;  and  if,  uppn  the  face  of  the  certificate, 
it  appears  that  the  person  before  whom  the  deposition  was 
taken,  was  an  officer  authorized  by  the  act  of  Congress  to  take 
the  same,  it  was  all  that  could  be  required  in  the  first  instance. 

This  preliminary  objection  being  disposed  of,  the  real  and 
only  question  in  the  case  is,  as  to  the  liability  of  the  defendant 
for  the  freight  claimed  of  him  in  this  cause. 

The  difficulty  in  the  case  grows  out  of  the  circumstance 
that  the  vessel  which  was  owned  by  the  plaintiffs  was  under 
a  charter  party  to  Joseph  T.  Weyman ;  and  it  is  contended^ 
en  the  part  of  the  defendant,  that  the  plaintiff  must  look  to 

b  24th  Septeml»«r,  1789. 
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his  charter  party  for  his  freight^  and  has  no  lien  upon  the  car~ 
go  for  it.  It  is  not  disputed  that  by  the  general  rules  of  law, 
growing  out  of  the  usage  of  trade,  the  cargo  is  liable  for  the 
freight,  and  that  the  master  is  not  bound  to  part  with  the  car- 
go until  the  freight  is  paid ;  but  it  is  said  this  rule  does  not 
apply  when  the  shipowner  has  chartered  his  vessel — that  he 
thereby  relinquishes  his  lien  on  the  cargo,  and  must  have  re- 
course to  his  charter  party.  It  was  pressed  upon  me  by  the 
defendant's  counsel  that  I  should  decide  this  abstract  question, 
and  lay  down  som^  general  rules  as  to  the  lien  on  the  cargo 
for  the  freight,  when  the  voyage  is  performed  under  a  charter 
party.  This  I  do  not  feel  disposed  to  do,  especially  as  it 
would,  and  ought  to  be  considered  as  a  mere  obiter  opinion,  if 
not  required  by  the  facts  in  the  case ;  and  indeed  it  is  imprac- 
ticable to  lay  down  any  general  rules  to  meet  the  great  variety 
of  cases  that  must  necessarily  arise  in  commerciij  transact 
tions.  Each  case  must  depend  in  a  great  measure*  upon  its 
own  circumstances.  Parties  are  not  bound  to  any  fixed  and 
precise  stipulations  to  be  embraced  in  a  charter  party.  They 
ean  insert  any  covenants  they  please,  to  answer  the  end,  and 
effect  the  object  they  have  in  view.  There  can  be  no  doubt 
that  a  shipowner  may,  by  express  stipulations  as  to  payment 
of  frei^t,  incompatible  with  a  claim  upon  the  cargo  for  the 
same,  be  deemed  to  have  waived  his  lien,  as  if  he  should  by 
charter  party,  or  otherwise,  agree  to  receive  his  freight  at  a 
time  and  place,  having  no  reference  to  the  delivery  of  the  car- 
go, or  at  variance  with  such  time  and  place.  But,  as  by  the 
general  rules  of  law,  the  cargo  is  liable  for  the  freight,  it 
should  be  satisfactorily  shown  that  the  claim  has  been  relin- 
quished before  the  shipowner  can  be  required  to  part  with  the 
cargo,  without  payment  of  the  freight.  And  even  upon  the 
general  question,  I  can  discover  nothing  in  this  charter  party 
warranting  the  conclusion,  that  the  claim  upon  the  cargo  for 
the  freight,  was  intended  to  be  relinquished.      The  charter 
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party  is  of  the  hold  of  the  vessel  only  from  Charleston  in 
Soutlv  Carolina,  to  Blakely  in  Alabama,  and  thence  to  New* 
York,  for  which  round  voyage  the  sum  of  thirteen  hundred 
dollars  was  to  be  paid.  No  apportionment  of  the  freight  is  sti- 
pulated on  the  voyage  from  Charleston  to  Blakely,  or  from 
thence  to  New- York,  or  any  time  fixed  for  the  payment  The 
conclusion  of  law  upon  this  charter  party  probably  would  be, 
that  no  part  of  the  freight  was  payable  until  the  termination 
of  the  voyage  at  New* York ;  but  there  is,  certainly,  no  ex* 
press,  nor  do  I  think,  any  implied  relinquishment  of  the  claim 
on  the  cargo  for  the  freight.  A  part  of  the  vessel  was  retain** 
ed  for  the  benefit  of  the  owner,  or  at  least  no  part  but  the  hold 
wa^  embraced  in  the  charter  party.  The  management  of  the 
vessel  continued  under  the  master  and  crew  appointed  by  the 
owner,  and  was  sailed  at  his  expense.  He  must,  therefore^ 
be  consid^^d  as  retaining  the  possession,  command,  and  navi- 
gation of  4he  schooner ;  and  the  charter  party  is  a  mere  contmet 
to  carry  a  cargo  on  freight  for  the  voyage  therein  described. 

But,  independent  of  this  general  view  of  the  subject,  the 
present  case  furnishes  abundant  evidence  to  show  that  the  de- 
fendant is  responsible  to  the  extent  of  the  finding  by  the  jury. 
He  was  the  consignee  of  a  part  of  the  cargo  shipped  at  Blakely 
for  New- York ;  and  by  the  bill  of  lading  it  was  expressly 
provided  that  such  cargo  was  to  be  delivered  to  him,  he  pay- 
ing freight  for  the  same,  as  per  charter  party.  Upon  the  trial 
it  was  submitted  to  the  jury,  as  a  question  of  fact,  whether 
the  defendant  had  expressly  promised  to  pay  the  freight ;  and 
the  jury  found  that  he  did  make  such  promise ;  and  this  find- 
ing was  fully  justified  by  the  evidence  in  the  cause.  The 
captain  swears,  that  on  his  arrival  at  New* York,  he,  at  the 
request  of  the  defendant,  delivered  to  him  the  charter  .party 
and  bill  of  lading,'  which  he  kept  in  his  possession  several 
days  previous  to  the  delivery  of  the  cargo ;  and  then  promts* 
ed  to  pay  the  charter  party  when  the  cargo  was  delivered. 
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The  qiHuraatiae  regulations  at  New^^York  required  that  the 
cargo,  (consisting  of  cotton;)  should  be  delivered  at  Brooklyn, 
which  was  accordingly  done,  and  the  receipt  for  the  same 
presented  to  the  defendant,  and  the  freight  demanded.     The 
defendant  then  required  the  receipt  for  another  part  of  the 
cargo  which  had  been  consigned  to  John  M.  Ehrick,  as  he 
bad  to  settle  the  freight  for  the  same  with  him.     This  receipt 
was  also  delivered  to  defendant,  and  he  reiterated  his  promise 
to  pay  the  freight,  and  named  some  few  hours  thereafter  for 
the  purpose ;  but  on  the  captain's  calling  for  payment,  the 
defendant  refused,  unless  the  amount  of  the  general  average 
was  deducted,,  which  the  captain  declined  doing,  and  no  pay- 
ment was  made. .    Some  attempt  was  made  to  throw  a  doubt 
upon  this  testimony,  by  an  e^^amination  of  a  clerk  of  the  de- 
fendant's, who  swore  he  was  present  at  several  conversations 
between  the  defendant  and  the  captain  on  this  subject,  and  he 
understood  thie  defendant  to  prombe  to  pay  the  freight  if  the 
general  arerage  was  deducted.     He  however  admitted,  that 
there  might  have  been  conversations  between  the  parties  which 
be  did  not  hear.     His  testimony  was,  therefore,  at  best,  but 
of  the  negative  kind.     And  the  credibility  of  captain  Dayton 
was  a  question  proper  for  the  determination  of  the  jury  ;  and 
their  finding  establishes  the  prom^ise,  according  to  his  testimo- 
ny.    It  was  argued,  however,  that  admitting  thft  promise  to 
have  been  made,  it  waa  void  for  want  of  consideration.     This 
objection  is  without  foundation.    The  delivery  to,  and  ac- 
ceptance of  the  cargo  by  the  defendant,  being  the  consignee 
in  the  bill  of  lading,  was  a  consideration  abundantly  sufficient 
to  support  the  promise.    This  promise  of  the  defendant  hav- 
ing extended  to  the  full  amount  of  the  freight,  according  to 
the  charter  party,  renders  it  unnecessary  to  inquire  whether 
the  shipowner  would  have  a  lien  upon  this  part  of  the  cargo 
for  the  whole  freight,  or  only  for  its  proportion.     Whatever 
might  be  the  rule  of  law  upon  that  subject,  in  the  absence  of 
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aoy  stipulation  in  relation  to  it,  it  is  very  evident  in  this  case, 
that  it  was  the  understanding  of  all  parties  that  the  defendant 
was  to  pay  the  whole  freight.  This  was  according  to  the 
,  terms  of  the  consignment  to  him  in  the  bill  of  lading ;  and  no 
other  rule  is  given  in  the  bill  of  lading  by  which  to  calculate 
the  amount  of  freight  upon  this  part  of  the  cargo.  But  by 
the  bill  of  lading  for  the  residue  of  the  cargo  consigned  to 
J.  M.  Ehrick,  two  cents  per  pound  for  the  cotton  is  stipulated 
as  the  freight,  and  to  be  paid  to  the  defendant,  which  was 
accordingly  done  as  appears  by  the  evidence  in  the  case.  All 
the  circumstances,  therefore,  concur  to  show,  that  it  was  the 
understanding  of  the  parties  that  the  whole  freight  reserved 
in  the  charter  party  was  to  be  paid  by  the  defendant.  And 
no  injury  whatever  is  done  him,  as  he  is  amply  indemnified 
by  the  part  of  the  cargo  consigned  to  him. 

The  only  remaining  question  is,  whether  the  amount  paid 
for  general  average  ought  to  be  deducted  from  the  verdict. 
This  general  average  grew  out  of  an  injury  received  by  the 
vessel  on  the  voyage  from  Charleston  to  Blakely,  by  reason 
whereof  the  captain  was  obliged  to  put  into  Savannah,  where 
a  regular  survey  was  held,  the  repairs  made,  and  the  general 
average  stated  by  a  notary,  at  the  request  of  the  master.  On 
the  arrival  of  the  vessel  at  Blakely,  a  Mr.  Groodman,  who  was  ^ 
introduced  to  thf»  captain  as  owner  of  the  cargo,  represented 
to  him,  that  it  was  not  convenient  for  him  to  pay  the  amount 
of  the  gen^*a]  average,  and  requested  him  to  take  a  draft  on 
the  defendant  for  the  same,  which  he  accordingly  did.  No 
objection  whatever  appears  to  have  been  made  to  the  correct* 
ness  of  the  claim  for  general  average.  The  captain,  on  his 
arrival  at  New-York,  presented  the  draft  to  the  defendant, 
and  received  for  answer,  that  he  had  received  orders  not  to 
pay  it,  but  wished  a  ^hort  time  to  consider  or  get  advice  rela* 
tive  to  the  draft,  to  which  the  captain  assented ;  and  at  the 
time  appointed  he  called  on  the  defendant^  when  he  accepted 
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and  paid  the  draft.  Under  these  circumstances,  this  can  be 
viewed  in  no  other  light  than  as  a  roluntary  payment,  with 
full  knowledge  of  all  the  facts.  It  is  not  pretended  but  that 
something  was  due  on  account  of  the  general  average,  from 
the  owners  of  the  cargo  on  board,  at  the  time  the  injury  was 
received.  The  objection  goes  only  to  the  amount ;  and  whe- 
ther even  this  is  well  founded,  does  not  very  satisfactorily 
appear  from  the  case ;  at  all  events,  it  is  too  late  as  to  the  de- 
fendant to  open  the  account.  Nor  can  he  have  any  cause  of 
complaint.  He  has  only  paid  the  draft  of  him  who  assumed 
to  be  responsible  for  the  general  average ;  and  this  payment 
made  too,  after  time  taken  for  consideration  and  advice  on  the 
subject.  And  it  is  perhaps  fairly  to  be  inferred  from  the  case, 
that  in  so  doing  he  acted  under  the  special  instructions  of  the 
drawer  of  the  bill.  For  when  the  bill  was  first  presented  to 
him,  he  said  he  had  received  orders  not  to  pay  it ;  but  some 
few  days  after  he  accepted  and  paid  the  bill. .  The  cause  of 
thi9  change  of  determination  is  i;iot  disclosed.  But  as  the  de- 
fendant professed  to  act  under  instructions  from  some  quarter, 
it  is  reasonable  to  conclude  they  proceeded  directly  or  indi- 
reetly-from  the  drawer  of  the  bill,  so  as  to  give  to  the  payment 
his  sanction.  But  whether  this  be  so  or  not,  the  defendant  is 
concluded  by  his  voluntary  payment,  and. is  not  entitled  to 
any  deduction  from  the  verdict  on  this  account.  I  am  ac- 
cordingly of  opinion  that  the  plaintiff  is  entitled  to  judgment 
upon  the  verdict  as  found  by  the  jury. 
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The  United  States  v.  M.  M.  Noah^  SHERirr^  &c. 

Under  the  act  of  Congress  of  6(b  January,  1800,  the  Sheriff  of  a  county  is  bound 

to  take  a  bond  for  the  limits,  as  provided  by  the  state  laws,  from  a  prisoner 

confined  on  process  fiom  the  Courts  of  the  United  States,  and  false  impri* 
sonment  would  lie  on  his  refusal. 

Such  a  bond  has  in  all  respecu  the  same  incidents  and  the  like  legal  effKt 
with  a  bond  taken  under  the  state  laws. 

It  is  assignable,  and  an  assignment  discharges  the  Sheriff  from  liability  for  a 
subsequent  escape. 

The  United  States  are  expressly  named  in  the  act,  and  bound  by  it,  «nd  an  as- 
signment of  a  bond  to  them  when  they  are  plainti£b,  is  valid. 

The  Secretary  of  the  Treasury  having  accepted  such  an  assignment,  the  Court 
presumed  that  he  was  authorized,  and  held  the  plaintifi  bound  by  his  ac- 
ceptance. 

The  term  proeeUf  in  the  act,  iadudes  executions  as  well  as  mesne  process. 

After  a  prisoner  has  been  enlarged  upon  a  limit  bond,  the  Sheriff  can  confine 

■  him  again  only  on  the  bail's  becoming  insufficient.  •  He  cannot  accept  a  sur* 
render  of  him — certainly  not  aOer  an  assignment  o  f  the  bond. 
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EftRoa  to  the  District  Court  of  the  Southern  District  of 
New-York. 

The  plaintiffs  brought  an  action  of  debt  in  the  Court  below 
againt  the  defendant  as  Sheriff  of  the  city  and  county  of  New- 
York,  for  the  escape  of  one  Joseph  Wilson,  a  prisoner  com- 
mitted to  his  custody  on  a  capias  ad  satisfaciendum^  at  the 
suit  of  the  plaintiffs. 

At  the  trial  it  appeared  that  the  plaintiffs  on  the  4th  of 
May,  1819,  issued  a  ca,  sa.  on  a  judgment  against  Wilson, 
directed  to  the  Marshal  of  the  district,  on  which  he  was 
taken,  and  afterwards  delivered  over  under  the  act  of  Congress 
to  the  Sheriff  of  the  city  and  county  of  New- York.  The  de- 
fendant on  coming  into  office  received  the  prisoner  from  his 
predecessor,  and  on  the  10th  of  April,  1821,  enlarged  the 
prisoner  upon  a  bond  for  the  limits,  which  bond  was  after- 
wards assigned  under  the  statute  of  the  state  to  the  plaintiffs, 
and  the  assignment  accepted  by  the  Secretary  of  the  Treasury 
through  the  District  Attorney.  After  the  assignment  of  the 
bond,  the  surety  offered  to  surrender  the  prisoner,  and  de- 
manded that  the  bond  should  be  cancelled,  both  which  were 
refused  by  the  defendant;  and  subsequently,  oh  the  28th 
day  of  November,  1822,  the  prisoner  escaped. 

R.  TiLLOTSON,  D.  A.  for  the  plaintiffs. 
E.  W.  Kino  for  the  defendant. 

THOMPSON,  J.  Tflis  case  comes  up  on  a  writ  of  error 
to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New-York,  on  a  judgment  in  favour  of  the  defen- 
dant in  error. 
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The  suit  in  the  Court  below,  was  an  action  of  debt,  againsi 
the  defendant  as  Sheriff  of  the  city  and  county  of  New- York, 
for  the  escape  of  one  Joseph  Wilson,  a  prisoner  committed  to 
his  custody  on  a  capias  ad  saiia/aciendum^  at  the  suit  of  the 
United  States.  Wilson,  after  his  commitment,  was  not  per- 
mitted to  go  at  large,-  nor  did  the  alleged  escape  take  piace^ 
until  he  had  duly  entered  into  bond  for  the  jail  liberties  pur- 
suant to  the  law  of  the  state  of  New- York ;  and  the  only  ques- 
tions which  arise  here  are,  whether  the  Sheriff  was  authorized 
to  take  such  bond  and  set  the  prisoner  at  liberty,  and  whether 
such  bond,  having  been  assigned  to  the  plaintiffs,  an  action  can 
be  sustained  against  the  Sheriff  for  the  escape. 

Congress,  by  a  resolution  of  the28d  of  September,  1789, 
recommended  to  the  legislatures  of  the  seyeral  states,  to  pass 
laws  making  it  the  duty  of  the  keepers  of  their  jails  to  re« 
ceive  and  safe  keep  therein,  all  prisoners  committed  under 
the  authority  of  the  United  States,  until  they  should  be  dis- 
charged by  due  course  of  the  laws  thereof,  under  the  like 
penalties,  as  in  the  case  of  prisoners  committed  under  the  au- 
thority of  such  states  respectively. 

The  state  of  New- York,  in  1801,^  passed  a  law  making  it 
the  duty  of  the  Sheriffs  of  the  several' cities  and  counties 
of  the  state,  to  receive  into  their  respective  jails,  and  safely 
keep,  all  prisoners  who  shall  be  committed  to  the  same,  by 
virtue  of  any  process  to  be  issued  under  the  authority  of  the 
United  States ;  and  in  case  any  prisoner  should  escapeout  of  the 
custody  of  any  Sheriff  or  keeper  to  whom  such  prisoner  might 
be  committed,  such  Sheriff  or  keeper  is  made  liable  to  the  like 
actions  and  penalties,  as  he  would  have  been,  had  such  pri- 
soner been  committed  by  virtue  of  any  process  issuing  under 
the  authority  of  the  state. 

,    By  an  act  of  Congress  passed  the  6th  of  January,  1800,^  it 
is  provided  *^  that  persons  imprisoned  on  process  issuing  from 
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SDj  Court  of  the  United  States,  as  well  at  the  suit  of  the 
United  States,  as  at  the  suit  of  any  person  or  persons  in  civil 
actions,  shall  be  entitled  to  like  privileges  of  the  yards  or 
limits  of  the  respective  jails,  as  persons  confined  in  like 
cases  on  process  from  the  Courts  of  the  respective  states  are 
entitled  to,  and  under  the  like  regulations  and  restrictions.*' 

These  laws  and  the  resolution  of  Congress  are  in  pari  ma- 
itriay  and  to  be  construed  together.  The  object  of  Congress 
was  to  obtain  permission  from  the  respective  states,  to  have  the 
Use  of  their  jails  for  the  safe-keeping  of  prisoners  committed 
under  process  from  the  Courts  of  the  United  States.  This 
state  granted  this  permission,  and  Congress  adopted  the  state 
laws  as  to  the  privileges  of  the  yards  and  limits  of  the  jails, 
to  be  allowed  to  such  prisoners. 

Under  the  act  of  Con«:ress,  Wilson  had  a  right  to  demand 
of  the  Sheriff  to  be  admitted  to  the  privilege  of  the  limits  in 
the  same  manner  as  if  he  had  been  committed  on  process 
from  a  state  Court,  and  we  must  look  to  the  state  law  toascer- 

■ 

tain  what  that  right  was  ;  and  by  that  law  ®  it  is  expressly 
made  the  duty  of  the  Sheriff,  to  permit  any  prisoner  who  shall 
be  in  custody  on  civil  process  only,  to  go  at  large  within  the, 
limits  of  the  jail  liberties,  provided  he  gives  a  bond  with 
sufficient  sureties,  in  double  the  amount  of  the  sum  for  which 
he  is  confined  ;  conditioned  to  remain  a  true  and  faithful  pri- 
soner, and  not  to  escape  or  go  without  the  limits  of  the  liber- 
ties of  the  jail  until  discharged  by  due  course  of  law.  Such 
bond  was  duly  made  and  delivered  to  the  Sheriff ;  and  he  no 
longer  had  any  authority  over  the  person  of  Wilson,  to  pre- 
vent his  going  at  large  wherever  he  pleased.  The  Sheriff  how- 
ever is  not  exonerated  from  an  action  for  the  escape,  should  the 
prisoner  go  without  the  limits,  and  he  must  look  to  his  bond 
for  indemnity.  Such  bonds  however  are  made  assignable, 
and  it  is  made  the  duty  of  die  Sheriff,  upon  the  request  of  the 
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party  at  whose  suit  the  prisoner  was  confined,  to  assign  the 
bond  to  such  party  who  is  authorized  to  bring  a  suit  thereon 
as  assignee  of  the  Sheriff.  If  the  party  does  not  choose  to 
take  an  assignment  of  the  bond,  but  bring  an  action  against 
the  Sheriff  for  the  escape,  the  Court  where  the  suit  is  prose- 
cuted is  authorized  to  stay  the  proceedings,  until  the  Sheriff 
shall  hare  had  a  reasonable  time  to  prosecute  the  bond. 

The  bond  in  the  present  case  was  duly  assigned  to  the 
plaintiffs,  and  the  assignment  accepted  by  the  District  Attor- 
ney of  the  United  States  for  the  Southern  District  of  New- 
York,  he  being  authorized  so  todo  by  the  Secretary  of  the 
Treasury,  and  the  escape  for  which  the  Sheriff  was  prosecuted 
took  place  after  such  assignment  and  acceptance. 

It  is  not  pretended  on  the  part  of  the  plaintifis  that  in  the 
state  Courts,  under  like  circumstances,  m  action  could  be 
sustained  by  a  private  person,  against  the  Sheriff  for  the  escape. 
But  it  is  contended : 

1.  That  the  laws  of  the  United  States  do  not  authorize  the 
taking  of  bonds  for  the  privilege  of  jSiil  liberties. 

2.  That  the  Sheriff  was  bound  to  accept  the  prisoner  Wil- 
.son,  when  offered  to  be  surrendered,  and  by  refusing  so  to  do, 
made  himself  liable  for  the  subsequent  escape. 

Neither  of  these  positions  appears  to  me  tenable.  The 
state  laws  on  this  subject  wotild  not  be  obligatory  upon  the 
Courts  of  the  United  States,  unless  such  laws  had  been 
adopted  by  the  United  States ;  but  I  think  they  have  been  so 
adopted.  It  cannot  be  necessary  where  the  laws  of  the 
United  States  adopt  and  sanction  any^tate  law  or  practice,  to 
incorporate  the  detailed  provisions  of  such  law  or  practice ; 
a  general  reference  thereto  is  sufficient.  The  act  of  Con- 
gress o&  the  6th  of  January,  1800,  is  very  general  in  its  pro* 
visions,  and  seems  obviously  intended  to  adopt  the  state  law 
in  all  respects,  so  as  to  place  prisoners  confined  under  process 
from  the  Courts  of  the  United  States,  on  the  same  footing 
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with  those  confined  on  process  from  the  state  Courts.  The 
words  of  the  act  are  very  broad — ^^  shall  be  entitled  to  like 
privileges  of  the  yards  or  limits.'^  Prisoners  under  United 
States'  process  have  by  the  express  provision  of  this  act  a  right 
to  demand  the  liberty  of  the  limits.  And  what  is  the  Sheriff 
to  do?  Would  it  not  be  false  imprisonment  in  him  to  refuse 
this  liberty?  The  act  does  not  to  be  sure  by  detailed  provi<^ 
sions  point  out  the  duty  of  the  Sheriff  in  such  case,  but  refers 
him  to  the  state  laws  to  ascertain  what  •he  is  to  do;  and  de- 
clares that  the  privilege  is  to  be  granted,  ^^  under  the  like 
regulations  and  restrictions''  as  to  prisoners  confined  in  like 
cases  on  process  from  the  state  Courts ;  and  that,,  as  has  been 
already  shown,  is  to  admit  the  prisoner  to  the  privilege  of  the 
limits  of  the  jail  on  his  giving  the  bond  and  sureties  as  direct- 
ed by  the  statute,  which  bond  must  have  the  same  legal  effect, 
as  id  like  cases  of  prisoners  under  state  process.  Any  other  in- 
terpretation would  fall  short  of  what  was  obviously  the  inten- 
tion of  Congress.  So  long  as  the  state  jails  were  to  be  used 
for  the  United  States'  prisoners  under  United  States'  process,  it 
was  highly  fit  and  proper  they  should  be  dealt  with  as  prison- 
ers under  state  process.  The  state  officers  would  then  know 
and  understand  their  duty,  and  not  be  likely  through  igno- 
rance of  the  law  to  Expose  themselves  to  penalties  and  conse- 
quences not  understood.  And  the  law  of  this  state  subjects 
the  Sheriff  in  case  of  escape  to  the  like  actions  and  penalties,  as 
he  would  have  l>een  subject  to  had  such  prisoner  been  committed 
by  virtue  of  process  under  the  authority  of  the  state.  The 
whole  duty  of  the  officer  is  imposed  by  the  state  law,  and 
be  is  entitled  to  the  protection  of  that  law  for  his  indemnity. 
No  law  of  the  United  States  pould  compel  him  to  receive  a 
prisoner  arrested  under  process  from  the  Courts  of  the  Unit- 
ed States.  It  was  hy  virtue  of  the  state  law  that  Wilson 
was  received  in  custody  ;  if  not,  he  was  received  without 
authority  ;  and  the  plaintiffs  must  look  to  their  own  officer, 
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the  Marshal,  for  the  Escape  :  hut  no  such  consequence  is  in-  ' 
volved  in  the  case.  The  law  of  ih6  state  made  it  the  duty  of 
the  Sheriff  to  receive  Wilson  into  the  jail  of  New- York ;  and 
the  United  States  law,  not  only  authorized,  but  made  it  his 
duty  to  admit  the  prisoner  to  the  privileges  of  the  jail  limits, 
and  under  the  like  regulations  and  restrictions  as  prisoners 
^  confined  on  process  from  the  state  Courts  are  admitted.  Th^*s 
was  by  taking  bond  with  sureti^  as  has  been  done  in  this  case, 
and  all  the  other  provisions  attached  to  such  bond  follow  of 
course.  It  becomes  assignable  at  the  request  of  the  party 
plaintiff  in  the  suit.  The  act  of  Congress  of  the  6th  of  Jan- 
uary, 1800,^xtends  in  terms  to  prisoners  confined  on  process 
issuing  from  Courts  of  the  United  States,  as  well  at  the  suit  of 
the  United  States  as  other  persons  in  civil  actions,  and  the 
law  of  this  state  makes  the  bond  assignable  to  the  party  in 
the  suit.  The  United  States  are  the  plaintiffs,  and  the  assign- 
ment to  them  is  no  doubt  valid.  If  they  are  competent  to 
bring  a  civil  suit,  the  cause  of  action  must  be  vested  in  them, 
and  they  are  as  competent  to  take  a  bond  or  an  assignment 
as  a  natural  person. 

The  record  in  the  suit  against  Wilson  is  not  before  me,  and 
the  present  case  does  not  show  what  was  the  cause  of  action. 
It  is  fairly  to  be  presumed  that  it  was  an  action  under  the  di- 
rection and  control  of  the  Secretary  of  the  Treasury,  or  he 
would  not  have  undertaken  to  give  any  authority  to  accept 
the  assignment  of  the  bond  to  the  Sheriff.  The  United  States 
must  necessarily  act  by  some  agent,  and  must  be  bound  by  the 
acts  of  their  authorized  agents.  I  must  therefore  assume  that 
the  assignment  of  the  bond  for  the  jail  liberties  hits  been 
accepted  by  the  plaintiffs.  The  plaintiffs  were  not  bound  to 
take  an  assignment  of  the  bond.  They  might  have  resorted  to 
the  Sheriff  for  the  escape,  and  left  him  to  look  to  his  bond  for 
indemnity ;  but  having  voluntarily  taken  the  assignment, 
they  have  waived  their  remedy  against  the  Sheriff;  he  is 
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chargeable  with  no  negligence  or  misconduct.  There  was  no 
escape  until  after  the  bond  had  been  assigned ;  and  it  would 
be  the  extreme  of  injustice  to  make  the  Sheriff  responsible, 
after  the  plaintiffs  had  taken  from  him  all  the  means  in  his 
hands  to  indemnify  himself. 

It  was  suggested  on  the  part  of  the  plaintiffs  in  error,  that 
the  term  process  in  the  act  of  Congress  of  the  6th  of  Janua- 
ry, 1800,  does  not  extend  to  executions,  but  is  to  be  restrict- 
ed to  mesne  process.  For  this  construction  however  there, 
can  be  no  foundation.  The  term  is  broad  enough  to  embrace 
all  process  upon  which  a  party  is  imprisoned,  and  there  is  no 
reason  why  it  should  not  be  taken  in  this  general  sense ;  and 
this  construction  is  fortified  by  the  provision  in  the  second 
section,  which  is  applicable  only  to  cases  where  the  impri- 
sonment is  on  execution,  and  the  term  is  then  qualified  and 
called  process  of  execution. 

2.  It  remains  only  to  Inquire  in  the  second  place,  whether 
the  defendant,  by  refusing  to  receive  Wilson  in  custody  when 
offered  to  be  surrendered  by  his  surety,  has  made  himself  re- 
sponsible for  the  escape,  and  upon  this  question  no  doubt  can 
be  entertained.  The  Sheriff,  after  having  taken  the  bond  for 
the  limits,  lost  all  authority  and  control  over  the  prisoner  ex- 
cept in  one  single  event,  which  was,  if  he  should  discover  to 
his  satisfaction,  that  the  bail  taken  was  insufficient ;  the  law 
then  authorizes  him  to  confine  the  prisoner  in  jail,  until  other 
good  and  sufficient  bail  for  the  liberties  be  offered.  The 
Sheriff  had  therefore  no  authority  to  receive  the  prisoner  or 
to  detain  him  in  custody,  unless  the  bail  was  insufficient.  Such 
is  the  plain  and  obvious  construction  of  the  act,  and  the  one 
that  has  been  given  to  it  by  the  Supreme  Court  of  this  state, 
in  the  case  of  Sullivan  v.  Alexander."^  But  admitting  that  the 
surety  might,  in  exoneration  of  himself,  surrender  the  princi- 
pal in  any  case,  it  mudt  be  done  whilst  the  Sheriff  has  posses- 
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sion  and  control  orer  the  bond.  In  the  present  case  theoflfer 
to  surrender  was  after  Ae  assignment  of  the  bond,  which  be- 
ing made  assignable  by  law,  the  Sheriff  had  parted  with  all  his 
interest  in,  and  control  orer  it.  The  whole  right  and  inte- 
rest in  the  bond  had  become  vested  in  the  plaintiffs,  which  the 
Sheriff  could  not  devest  by  any  act  of  his. 

I  am  accordingly  of  opinion  that  the  judgment  of  the  Court 
below  mast  be  affirmed. 
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Executors  of  Clemekt  v.  Robert  Dicket. 

The  ownerof  a  veuel  sent  her  from  New- York,  consigned  to  his.correfpondeots 
at  Antwerp,  with  directions  that  they  should  despatch  her  to  India,  furnish- 
ing the  master  with  a  letter  of  credit,  entitling  him  to  draw  on  London  for 
6,000  pounds.  The  master  was  instructed  if  he  should  not  hare  funds  to 
purchase  a  cargo  in  India,  to  "  extend  hit  drawing."  Being  in  want  of 
funds,  he  drew,  not  on  the  house  in  London  on  whom  he  had  draw&  the  6,000 
pounds,  but  on  the  consignees  at  Antwerp,  who  bad  obtained  the  letter  of 
c^dit,  and  to  whom  the  vessel  and  cargo  were  to  return.  Held,  that  the 
bills  were  drawn  without  authoritj,  and  should  htLwh  been  drawn  on  the 
house  in  London. 

This  was  an  action  of  assumpsit,  to  recover  of  the  defend- 
ant the  amount  of  three  bills  of  exchange,  drawn  by  Francis 
AUyn,  as  master  of  the  defendant's  ship,  Frances  Henrietta, 
upon  Parish,  Agie,  &  Co.  of  Antwerp,  and  for  goods  sold  and 
delivered  by  the  plaintiffs'  testator  to  Allyn,  as  such  master. 

The  cause  was  tried  at  the  September  term,  1823,  and 
now  came  before  the  Court  on  a  case  made  by  the  plaintiffs. 

At  the  trial  it  appeared  on  the  part  of  the  plaintiffs,  that 
AUyn,  in  April,  1818,  sailed  as  master  of  the  defendant's 
ship,  Frances  Henrietta,  on  a  voyage  from  New- York  to 
Antwerp.  The  vessel  was  consigned  to  Parish,  Agie,  &  Co. 
who  were  to  decide  after  she  arrived  at  Antwerp,  whether 
the  voyage  should  be  continued  round  the  Cape  of  Good 
Hope.  Allyn  was  informed  by  his  letter  of  instructions,  that 
if  such  an  extension  of  the  voyage  should  be  determined  on^ 
*'  Parish,  A^ie,  &  Co.  were  to  put  on  board  the  ship  55,000 
or  60,000  Spanish  dollars,  and  to  furnish  an  effective  letter 
of  credit,  to  enable  his  passing  bills  from  the  port  of  lading, 
on  Holhnd  or  London,  to  the  amount  of  5,000  pounds  ster- 
ling ;  and  that  after  leaving  Antwerp,  the  care  and  manage- 
ment of  the  voyage  would  be  reposed  in  him."     He  was  also 
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instructed  by  the  same  letter,  ^^to  proceed  to  the  Isle  of 
France,  to  procure  on  fit  terpis,  a  cargo  chiefly  of  coffee  and 
sugar,  and  if  he  should  there  discover  that  it  would  be  more 
advantageous  to  go  to  Batavia,  to  proceed  thither.  If  disap- 
pointed at  Bataria,  to  proceed  on  to  Manilla,  or  return  by 
the  Isle  of  France,  or  go  to  Bombay,  or  Calcutta.  That 
wherever  he  might  load,  it  was  the  defendant's  desire,  that 
it  should  eventually  be  a  full  cargo,  and  that  if  the  specie  and 
credit  he  carried  should  fall  short,  he  could  take  on  freight  or 
extend  his  drawing,  and  if  needful,  give  security  by  bill  of 
lading  on  so  much  of  the  shipment  as  his  extW  credit  paid 
for.  To  return  to  Europe  when  loaded,^  proceeding  to  such 
port  in  the  British  Channel  as  Parish,  Agie,  &  Co.  might 
point  out  to  receive  their  orders  as  to  what  port  of  discharge 
he  should  take  the  ship  to,  which  would  be  Antwerp,  or  a 
port  in  Holland.  That  he  should  have  the  papers  both  out- 
ward and  homeward  made  out  for  the  defendant's  account  and 
risk,  the  outward  cargo  to  be  consigned  to  himself,  and  the 
homeward  to  Parish,  Agie,  &  Co."  He  was  further  directed^ 
'^  to  acknowledge  in  writing  to  Parish,  Agie,  &  Co.  these  or- 
ders of  the  defendant ;  to  inquire  at  Antwerp  about  the  crops 
of  grain,  which  would  affect  rice,  and  help  him  in  his  conclu- 
sion as  to  filling  up  with  that  article,  particularly  if  his  funds 
should  be  short."  He  was  also  informed,  "  that  if  this  voy- 
age to  India  should  be  undertaken,  the  defendant  would,  when 
he  should  hear  that  it  was  determined  on,  effect  the  necessary 
insurance,  and  would  also  again  write,  so  that  the  letter 
would  reach  him  before  he  left  Antwerp. 

In  June  the  ship  arrived  at  Antwerp,  to  Parish,  Agie,  &  Co., 
who  directed  the  master  to  proceed  on  the  India  voyage,  and 
furnished  him  with  55,000  dollars  in  specie,  and  a  letter  of 
credit  on  Thomas  Wilson  &  Co.  for  5,000  pounds  sterling. 
The  master  received  no  written  instructions  from  Parish, 
Agie,  &  Co.,  but  was  verbally  directed  by  them  to  proceed  to 
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the  Indian  Seas.  The  letter  of  credit  contained  a  provision, 
that  the  proceeds  of  the  drafts  should  be  invested  in  goods 
and  shipped  on  board  the  Frances  Henrietta,  to  Holland,  to 
Parish,  Agie,  &  Co. 

The  ship  not  being  able  to  enter  at  the  Isle  of  France, 
went  to  Batavia,  where  she  arrived  the  2d  of  December, 
1818.  There  had  been  lately  a  great  rise  in  the  markets,  but  the 
master,  on  the  whole,  concluded  to  purchase  of  Clement,  the 
defendant's  testator,  2,700  piculs  of  coffee  at  30  dollars  per  picul, 
and  514  piculs  of  sugar  at  9  dollars  50  cents  per  picul,  at  the 
specie  value  of  a  dollar,  for  which  he  paid  him  in  the  specie 
and  proceeds  of  the  drafts  on  Thomas  Wilson  &  Co.  These 
funds  being  inadequate  to  the  payment  of  the  amount  pur-, 
chased  of  Clement,  Allyn  showed  him  his  letter  of  instruc- 
tions, and  probably  also  another  letter  he  had  received  while 
at  Antwerp,  from  the  defendant,  dated  May  23d,  1818,  ad* 
vising  him  about  prices,  and  informing  him,  that  sugar  at 
about  five  cents  lb.  English  would  be  the  best  return  cargo, 
and  coffee  at  21  or  22  cents  without  our  duty,  the  next  best. 
Allyn  and  Clement  then  entered  into  an  agreement  in  wri- 
ting, that  Clement  should  receive  from  Allyn  in  payment  of 
the  residue  of  his  purchase,  bills  of  exchange  drawn  by  Allyn 
on  Parish,  Agie,  &  Co.  in  favour  of  Clement,  for  5,900  pounds 
sterling,  payable  in  London,  and  that  as  security  for  such 
bills,  Allyn  should  ship  700  piculs  of  coffee  contained  in  703 
bags  as  per  invoice  and  bill  of  lading,  consigned  to  Clement^ 
freight  free,  and  that  on  the  payment  of  the  bills,  the  invoice 
and  bill  of  lading  should  be  endorsed  and  given  up  to  Allyn's 
order.  The  bills  were  drawn  at  the  rate  of  5  shillings  2 
pence  the  dollar,  so  as  to  allow  Clement  the  difference  in  ex- 
change. Allyn  believed  that  this  agreement  was  according 
to  his  instructions,  and  that  he  was  authorized  to  draw  as  he 
did.  Clement 'was  the  master  of  an  American  ship  then  on  a 
voyage  to  India,  and  the  sugar  and  coffee  sold  to  Allyn,  had 
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been  purchased  by  ClemeDt  at  Batavia,  for  his  own  ship,  but 
he  had  changed  his  mind  in  consequence  of  intelligence  re- 
ceived, and  determined  to  go  to  Canton.    Allyn  wished  to 
purchase  no  more  of  Clement's  cargo  than  he  had  funds  for, 
but  Clement  would  not  break  it.      In  pursuance  of  their 
agreement,  Allyn  drew  the  bills  of  exchange,  and  also  deli* 
yered  to  Clement  the  bill  of  lading  and  invoice  of  the  763 
bags  coffee,  which  were  shipped  for  account  and  risk  of  the 
defendant.     Allyn  informed  Clement,  that  he  had  ordered 
insurance  upon  that  part  of  the  cargo  which  exceeded  his 
funds,  but  it  was  understood  that  either  he  or  Clement  might 
order  the  insurance  to  be  effected.     They  both  sent  orders  for 
the  insurance  to  London,  where  their  correspondents  made 
an.  arrangement  that  it  should  be  insured  on  Clement's  order, 
and  not  on  Allyn's.    Nothing  w^s  said  about  insurance  in  the 
written  agreement. 

The  Frances  Henrietta  arrived  at  Antwerp  in  October, 
1819,  consigned  to  Parish,  Agie,  &  Co.  The  cargo  was  de- 
livered to  them;  the  763  bags  of  coffee  on  account  of  Cle- 
ment, and  the  residue  on  account  of  defendant. 

It  also  appeared  that  Clement  received  the  55,000  Spanish 
dollars  at  par,  although  they  were  worth  a  premium  of  ten 
per  cent.  Government  sales,  however,  were  always  made  for 
dollars,  and  just  before  Allyn's  arrival  at  Batavia  government 
sales  of  coffee  had  been  made  at  22  dollars  per  picul,  but  the 
prices  had  risen  very  rapidly,  and  before  he  made  the 
purchase  of  Clement,  these  sales  had  been  made  at  33 
dollars.  Allyn  could  not  obtain  at  Batavia  either  a  full  or 
part  freight  The  price  of  rice  was  2  dollars  per  picul.  A 
picul  is  equal  to  1 33  pounds. 

Samuel  Williams,  who  effected  the  insurance  for  Clement 
on  the  763  bags  coffee,  paid  a  premium  amounting  with  char- 
ges to  171  pounds  5  shillings  and  6  pence,  lie  also  paid  for 
Clement  40  pounds  for  law  expenses,  on  account  of  the  bills 
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of  exchaQge.  The  proceeds  of  the  763  bags  amounting  to 
4^48  pounds,  were  also  remitted  to-  him  for  Clement's  ac* 
count,  and  Williams^s  charges  amounted  to  about  50  pounds. 

On  the  29th  September,  1819,  AUyo,  on  his  passage  fr6m 
Batavia  to  Antwf^rp,  touched  off  Dover,  and  there  received 
notice  of  the  protest  of  the  bills  for  non-acceptance,  and  while 
he  was  at  Antwerp,  a  judgn>ent  was  recovered  against  him  at 
the  suit  of  Clement  on  the  bills.  The  protest  for  non-accep- 
tance was  dated  the  13th  of  August,  1819,  and  of  non-pay- 
ment the  12th  of  November  following.  No  other  notice  of 
the  protest  of  the  bills  was  ever  received  by  either  the  de- 
fendant or  AUyn,  than  the  one  received  by  the  latter  when 
he  touched  off  Dover. 

A  deposition  of  Allyn^  proving  most  of  the  facts  of  the 
case,  to  which  was  annexed  a  release  to  him  from  Clement, 
executed  before  the  taking  of  the  deposition,  was  read  at  the 
trial,  but  objected  to  by  the  defendant's  counsel,  on  the 
ground  of  interest  in  the  witness. 

The  Court  charged  the  jury,  that  A)lyn  was  authorized  to 
purchase  the  cargo  of  Clement,  but  not  to  draw  bills  in  pay- 
ment on  Parish,  Agie,  &  Co.  and  that  the  plaintiffs  could  not 
therefore  recover  damages  on  the  bills  or  re-exchange.  That 
in  niaking  up  their  verdict,  they  should  allow  the  defendant 
credit,  without  any  premium,  for  the  monies  paid  the  plain- 
tiff, and  the  proceeds  of  the  700  piquls  of  coffee  shipped  ^is 
security,  and  find  the  balance  of  the  price  of  the  coffee  for  the 
plaintiffs.  That  the  plaintiffs  were  not  entitled  to  recover  for 
the  insurance  and  law  charges. 

The  jury  found  a  verdict  for  6,818  dollars  21  cents. 

H.  D.  Sedgwick  and  R.  Sedgwick  for  the  plaintiffs,  con- 
tended. 

That  the  bills  were  drawn  by  the  master  necessarily  and 
bona  fide;  and  that  the  proper  construction  of  the  expression 
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^*  extend  your  drawing/'  was,  that  he  should  draw  on  his  con* 
signees,  who  were  the  only  persons  to  draw  on  except  The* 
mas  Wilson  &  Co.,  whose  letter  of  credit  had  been  exhausted, 
and  on  whooiy  of  course,  he  had  no  right  to  draw. 

C.  Graham  for  the  defendant,  contended, 

1.  That  Allyn  was  not  on  account  of  his  own  liability  as 
drawer  of  the  bills,  under  the  circumstances  of  the  case,  a  com- 
petent witness  on  the  part  of  the  plaintiffs. 

2.  That  the  plaintiffs  could  not  recover  on  the  bills  of  ex- 
change. 

They  were  drawn  without  authority.  The  master,  it  is 
conceded,  could  not  have  drawn  the  bills  without  the  power 
to  draw  contained  in  his  letter  of  instructions.  Parish,  Agie, 
&  Co.,  as  he  was  informed  by  that  letter,  were  to  furnish  him 
with  a  letter  of  credit,  which  would  enable  him  to  draw  to 
the  amount  of  5,000  pounds  on  Holland  or  London.  They 
were  to  determine  whether  the  drawing  should  be  on  Holland 
or  London,  and  did  determine  in  favour  of  the  latter  place. 
The  authority  of  Allyn  to  extend  his  drawing  was,  therefore, 
an  authority  to  draw  only  on  Thomas  Wilson  &  Co.  of  Lon- 
don.* 

The  release  to  Allyn  enured  to  defendant's  benefit,  and  de- 
stroyed the  plaintiffs'  right  of  action  on  the  bills.^ 

No  notice  was  given  to  the  defendant  of  the  protest  of  the 
bill8.« 

3.  That  the  defendant  was  entitled  to  have  credit  for  the 
whole  proceeds  of  the  700  piculs  of  coffee  shipped  as  a  secu- 
rity for  the  bills  of  exchange  and  the  interest  thereon ;  and 
that  the  charges  for,  insurance,  law  expenses,  commissions, 

a  3 T.  R. 767. ;  lEip.  111.;  2 Smith'!  Rep.  79, 80.;  1  Tanot. Rep. 847. ;  2 Joha. 
Rep.  48. 
b  4  Dall.  Rep.  276. ;  2  Caine's  Rep.  121.;  12  John.  Rep.  189. 
e  Chitty  an  Billf,  218—216. 
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&c.  mcDtioned  in  Samuel  Williams'  account^  ought  to  be  re- 
jected. 

4.  That  the  plaintiffs  were  not  entitled  to  damages  or  re- 
exchange  upon  the  bills. 

5.  That  if  the  defendant  was  at  all  liable  to  the  plaintiffs, 
it  was  upon  the  footing  of  an  account  stated  between  ther 
plaintiffs'  testator  and  the  defendant  for  goods  sold,  crediting 
the  defendant  with  the  monies  paid  at  Batavia,  and  the  pro- 
ceeds of  the  700  piculs  of  coffee. 

6.  That  interest  ought  to  have  been  calculated  at  5,  and 
not  7  per  cent. 

THOMPSON,  J.  The  main  question  in  this  case  relates 
to  the  authority  of  Captain  Allyn  to  draw  the  bills,  which  form 
the  principal  subject  of  litigation  in  this  cause. 

It  is  objected,  however,  preliminarily,  that  Captain  Allyn, 
who  was  admitted  as  a  witness,  was  incompetent  on  the  ground 
of  interest;  the  bills  appearing  on  their  face  to  have  been 
drawn  by  him  on  bis  own  account,  and  not  as  agent  of  the  de- 
fendant. This  objection  however  is  not  tenable.  .  For  ad- 
milting  Captain  AUyn's  personal  responsibility  upon  the  bills, 
he  was  completely  discharged  therefrom  by  the  release  given 
to  him  previous  to  his  examination.  This  release  not  only 
embraced  his  liability  on  the  bills  of  exchange,  but  extended 
to  all  matters  touching  this  suit.  ,  And  besides,  if  he  by  ex- 
.  eeeding  his  instructions  had  thrown  on  the  defendant  a  loss, 
he  would  be  responsible  over  to  him.  His  interest  was,  there- 
fore, against  the  party  calling  him ;  as  by  exonerating  Dickey 
he  would  screen  himself  from  any  responsibility  over  to  his 
principal. 

This  objection  being  out  of  the  way,  I  proceed  to  examine 
the  point  whether  Captain  Allyn  had  authority  to  draw  the 
bills  in  question.  It  has  not  been  contended  that  the  charac- 
ter of  master  of  the  ship  would  confer  upon  him  such  autho- 
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rity  for  the  purpose  for  which  the  bills  Vrere  drawn.  It  must, 
therefore;  arise  .entirely  from  his  letter  of  instructions^  if  it 
existed  at  all.  And  the  opinion  I  entertained  upon  the  trial, 
that  no  such  authority  is  to  be  found  id  his  instnictioos,  is 
strengthened  and  confirmed^  by  farther  reflection  and  a  more 
attentive  examination  of  the  question. 

He  was  a  special  agent,  and  bound  to  pursue  strictly  the 
orders  of  bis  principal,  where  no  latitude  of  discretion  waa 
left  to  him.  We  must,  therefore,  look  to  these  instructions 
only  to  ascertain  his  authority  on  this  subject.  From  their 
general  scope  and  object  it  is  fairly  to  be  inferred  that  the  de- 
fendant intended  to  provide  funds  to  purchase  a  full  return 
cargo  for  his  ship.  But  he  chose  to  point  put  the  way  in 
which  these  fiinds  were  to  be  procured,  and  his  agent  had  no 
authority  to  depart  from  his  instructions.  Captain  AHyn,  on 
the  outward  voyage  from  New- York,  went  consigned  to  Pa- 
rish, Agie,  &  Co.  of  Antwerp,  and  was  to  receive  their  in- 
structions as  to  its  farther  prosecution ;  and  in  ease  it  should 
be  round  the  Cape  of  Good  Hope,  they  were  to  furnish  him 
with  fifty-five^or  sixty  thousand  Spanish  dollars,  and  an  effec- 
tive letter  of  credit  to  enable  him  to  pass  bills  from  the  port 
of  lading  of  the  return  cargo  on  Holland  and  London  to  the 
amount  of  five  thousand  pounds  sterling.  Parish,  Agie,  &  Co. 
on  the  arrival  of  the  ship  at  Antwerp,  determined  to  send  her 
round  the  Cape,  and  accordingly  furnished  Captain  Allyn  with 
fifty-five  thousand  iSpanish  dollars,  and  procured  for  him  a 
letter  of  credit  from  Thomas  Wilson  &  Co.  of  London,  for 
five  thousand  pounds  sterling.  The  defendant,  however,  to 
guard  against  a  deficiency  of  funds,  adds,  in  his  instructions, 
the  following  clause :  **  Wherever  you  load,  I  wish  it  even- 
tually to  be  a  full  cargo,  and  if  the  specie  and  credit  you  carry 
should  fsill  short,  you  can  take  on  freight,  Or  extend  your 
drawing ;  and,  if  needful,  give  security  by  bill  of  lading  on  so 
much  of  the  shipment  as  your  extra  credit  pays  for.''    The 


•^ 


APRIL  TERM^    1825.  385 


Executors  of  Clement  v.  Dickey. 


captaitii  at  Batavia,  where  he  purchased  a  return  cargo  of 
coffee  and  sugar,  finding  the  funds  with  which  he  had  been 
provided  insufficient  to  purchase  a  full  cargo,  drew  the  bills 
in  question  on  Parish,  Agie,  &  Co.  And  whether  he  had  au- 
thority so  to  do,  depends  on  the  clause  in  his  instructions 
above  cited. 

When  these  instructions  were  made  out,  it  was  unknown  to 
the  defendant  on  whom  the  captain  would  have  authority  to 
draw  for  the  five  thousand  pounds  expressly  provided  for. 
That  was  to  be  left  to  Parish,  Agie,  &  Co.  who  procured  the 
engagement  pf  Thomas  Wilson  &  Co.  of  London,  to  accept 
captain  Allyn's  draft  for  that  amount.      And  the  contingent 
provision  for  further  drafts  in  case  of  necessity,  has  reference 
to  the  first  drawing.     This  is  not  only  the  literal  interpreta* 
tion  of  the  language  made  use  of,  but  the  fair  construction  of 
what  was  the  understanding  and  intention  of  the  defendant. 
The  wprd  extend  is  relative  in  its  application,  and  refers  to 
something  already  begun,  and  implies  a  continuation  of  the 
same  act     A  power  to  extend  or  continue  an  act  or  piece  of 
business,  cannot  authorize  a  totally  distinct  transaction.     Can 
an  authority  to  draw  on   A  for  a  certain  sum,  with  a  contin- 
gent power  to  extend  such  drawing,  by  any  possibility  confer 
the  right  of  drawing  on  B  for  such  further  sum?     Suppose 
the  letter  of  instructions  had  expressly  directed  fhe  draft  for 
the  five  thousand  pounds  sterling  to  be  made  on -Thomas 
Wilson  &  Co.  of  London  :     Can  there  be  a  doubt,  but  that  the 
authority  to  extend  the  drawing  would  be  limited  to  drafts  on 
the  same  house  .'^     And  if  so,  what  difference  can  it  make 
whether  the  house  of  Thomas  Wilson  &  Co.  was  designated 
by  the  defendant  himself,  or  by  Parish,  Agie,  &  Co.  by  his 
authority  ?      As  soon  as  this  designation  was  made  known  to 
captain  Allyn,  it  was  precisely  the  same  as  if  inserted  in  his 
original  instructions ;  and  his  extended  drawing  was  therefore 
restricted  to  the  house  of  Thomas  Wilson  &  Co.     I  can  dis- 
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cover  no  more  authority  from  the  letter  of  instractioDS  to 
draw  on  Parish,  Agie,  &  Co.  of  Antwerp,  than  on  any  other 
house  in  Holland  or  London. 

CapUin  Allyn  no  doubt  acted  in  good  faith,  and  supposed 
his  drafts  oo  Parish,  Agie,  &  Co.  would  be  accepted,  as  the 
return  cargo  was  to  be  consigned'  to  that  house.  But  it  will 
be  recollected  that  this  house  furnished  the  funds  to  purchase 
the  return  cargo ;  and  the  case  discloses  no  evidence  of  the 
state  of  accounts  between  the  defendant  and  Parish,  Agie,  & 
Co.  or  the  indemnity  which  the  latter  had  for  such  large  ad- 
vances. And  besides,  they  could  not  with  propriety  have 
accepted  these  bills,  with  a  view  of  looking  over  to  the  de^ 
fendant  for  reimbursement ;  for'  there  can  be  no  doubt  that 
captain  Allyn's  instructions  were  made  known  to  them,  not 
only  because  he  was  directed  by  the  defendant  to  communi- 
cate his  orders  to  that  house,  but  the  agency  they  were  to 
have  in  projecting  the  voyage,  made  such  a  communication 
necessary  and  proper.  This  house  then  knowing  the  autho- 
rity given  to  captain  Allyn  to  extend  his  drawing,  and  know- 
ing that  the  first  draft  for  the  five  thousand  pounds  was  to  be 
upon  Thomas  Wilson  &  Co.  must  have  known  that  captain 
Allyn  had  no  authority  to  draw  on  them  ;  and,  of  course^  that 
Dickey  could  not  be  made  responsible  for  such  drafts.  Nor 
could  they  have  reasonably  calculated  upon  indemnity  from 
that partof  the  cargo  purchased  with  these  bills ;  for, although 
by  the  defendant's  instructions  the  return  cargo  purchased 
with  the  funds  taken  out  by  captain  Allyn,  was  to  come  con* 
signed  to  them,  yet  they  knew  from  his  instructions  that  he 
had  authority  to  give  security  by  bill  of  lading,  on  so  much 
of  the  cargo  as  was  paid  for,  by  the  extra  credit.  Nor  could 
Clement  have  had  any  just  grounds  to  suppose  these  bills 
would  have  been  accepted.  He  was  fully  apprized  of  captain 
Allyn's  instructions,  and  was  bound  to  know  their  legal  im- 
port, and  of  course  on  whom  he  had  authority  to  draw ;  and 
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the  precaution  he  observed,  by  taking  security  on  the  cargo, 
shows  that  he  did  not  place  implicit  reliance  on  the  bills  them- 
selves. 

The  right  of  the  plaintiffs,  therefore,  to  recover  upon  these 
drafts,  as  bills  of  exchange,  cannot,  I  think,  be  sustained. 
And  this  is  conformable  to  the  real  justice  of  the  case,  as  it 
will  put  at  rest  all  claim  for  damages,  by  reason  of  the^bills 
having  been  protested,  which  I  should  consider  at  least  a  hard 
case,  if  under  any  circumstances  I  felt  myself  bound  to  al- 
low it. 

But  although  the  action  cannot  be  sustained  upon  the  bills 

of  exchange,  yet  I  think  the  defendant  is  answerable,  as  for 
goods  sold  and  delivered,  for  the  whole  of  the  cargo  purchas- 
ed by  captain  Allyn  of  the  plaintiff's  testator.  Believing,  as 
I  think  I  am  fully  warranted  in  doing,  that  captain  Allyn 
acted  in  good  faith,  and  with  a  view  to  promote  the  interest 
of  his  principal)  his  instructions  ought  to  receive  a  liberal 
construction,  where  there  is  any  latitude  of  discretion  given. 
In  a  voyage  so  distant  as  the  one  in  question,  it  is  impossible 
to  foresee  and  provide  for  every  event,  and  some  discretion 
must  almost  necessarily  be  left  to  the  agent  who  is  to  have 
the  management  In  the  present  case  we  find  in  captain 
AUyn's  instructions  these  clauses :  **  After  leaving  Antwerp, 
the  care  and  management  of  the  voyage  will  be  reposed  in 
you," — ^*«  Wherever  you  load,  I  wish  it  eventually  to  be  a 
full  cargo,  and  if  the  specie  and  credit  you  carry  should  fall 
short,  you  can  take  on  freight,  or  extend  your  drawing,  and, 
if  needful,  give  security  by  bill  of  lading  on  so  much  of  the 
shipment  as  your  extra  credit  pays  for."  It  is  evident  from 
these  parts  of  the  instructions,  it  was  the  wish  and  mtention 
of  the  defendant  that  at  all  events  the  ship  should  return  with 
a  full  cargo.  And  captain  Allyn  had  authority  to  purchase  it, 
and  give  the  security  he  did  by  bill  of  lading.  An  account 
must  dierefore  be  stated  between  the  parties,  as  for  goods  sold 
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and  delivered  by  the  plaintiff's  testator  to  defendant^  to  the 
full  amount  of  the  cargo ;  crediting  the  defendant  with  the 
monies  paid  at  Batavia,  and  the  proceeds  of  sqven  hundred 
piculs  of  coffee,  deducting  therefrom  the  sum  paid  for  insur- 
ance! and  rejecting  all  the  other  charges  in  the  account  of  Sam- 
uel Williams. 

Upon  the  trial,  I  thought  the  insdrance  ought  not  to  be  al- 
lowed ;  but|  upon  further  reflection,  I  am  inclined  to  allow  it. 
Captain  Allyn,  by  his  instructions,  was  authorized  to  give  se- 
curity on  the  shipment  paid  for  by  his  extra  credit ;  and  to 
make  this  security  effectual  and  safe,  insurance  was  necessary. 
It  was  actually  paid  on  account  of  the  plaintiff's  testator.  And 
the  case  fully  warrants  the  conclusion,  that  no  insurance  was 
effected  by  the  defendant  that  would  have  covered  this  part 
of  the  cargo. 

The  purchase  of  the  cargo  was  entire,  and  laying  the  bills 
out  of  the  question,  as  I  have  done,  there  is  no  rule  op  principle 
by  which  a  distinction  can  be  made  as  to  price  between  that 
part  paid  for  at  Bataria  and  the  other  part  of  the  cargo.  The 
sale  was  undoubtedly  a  very  advantageous  one  for  captain 
Clement.  Captain  Allyn  was  averse  to  taking  any  more  than 
he  could  pay  for  with  the  funds  he  had,  but  captain  Clement 
insisted  on  his  toking  the  whole.  The  bills  being  out  of  the 
question,  we  must  look  to  what  captain  Allyn  did,  which 
was  authorized  by  his  instructions.  He  gave  security  on  a 
part  of  the  cargo,  as  he  had  a  right  to  do,  by  assigning  to  the 
order  of  captain  Clement  seven  hundred  piculs  of  coffee, 
which  went  free  of  freight,  and  out  of  the  proceeds  of  this 
coffee  he  Had  a  right  to  pay  himself  for  the  balance ;  as  this 
coffee  was  not  charged  with  freight  or  insurance,  there  was 
every  reason  to  conclude  it  would  be  amply  sufficient  to  pay 
the  balance  due  captain  Clement. 

Under  these  circumstances,  I  think  it  would  not  be  just  to 
charge  the  defendant  with  interest  before  the  arrival  of  the 
vessel  at  Antwerp. 
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The  account  must  therefore  be  made  up  as  upon  an  entire 
purchase,  crediting  what  was  paid  at  Batavia ;  the  balance 
payable  out  of  the  proceeds  of  the  seven  hundred  piculs  of 
cofifee,  which  came  consigned  to  Clement's  order.  That  not 
being  sufficient,  interest  must  be  allowed  on  such  balance 
from  the  time  it  was  ascertained  at  5  per  cent.  ;  balance  pay- 
able in  London,  as  the  whole  transaction,  as  appears  evidently 
to  have  been  the  understanding,  was  to  be  wound  up  there. 

The  account  must  be  stated  on  the  principles  above  laid 
down,  and  judgment  entered  for  the  balance. 
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Daniex.  S.  GmiswoLD  v,  Sahubl  Hill. 

On  exceptions  to  an  aniwer  for  impertinence  and  fcandal,  Courtf  of  Equity 
five  fhe  anther  a  liberal  consideration,  having  repu-d  to  the  nature  of  the 
case  as  made  by  the  bill. 

THOMPSON,  J.  This  case  comes  before  the  Court  on 
objections  to  ^the  master's  report^  upon  exceptions  taken  to 
the  defendant's  answer. 

The  general  scope  and  object  of  the  complainant's  bill  was 
to  revive  a  partnership  entered  into  between  the  parties,  but 
which  had  been  dissolved,  and  the  articles  cancelled,  as  is 
alleged  in  the  bill,  upon  certain  terms  and  conditions  therein 
set  forth.     The  bill  alleges  that  the  partnership  had  been 
formed   at  the  particular  desire  and  solicitation  of  the  de- 
fendant, and  with  reference  to  certain  exclusive  privileges, 
which  the  complainant  had  applied  for  and  expected  to  obtain 
from  the  Chiliao  and  other  South-American  governments, 
and  that  the  partnership  would  not  have  been  entered  into 
but  upon  the  expectation  that  such  exclusive  privileges  would 
have  been  obtained.     That  considerable  delays  and  difficul- 
ties occurred  to  discourage  and  embarrass  the  complainant  in 
his  application  :  That  the  defendant  wishing  to  leave  Chili, 
and  apprehending  that  the  applicatioto  would  not  succeed,  be- 
came uneasy,  and  requested  that  the  articles  of  partnership 
might  be  cancelled;  and  that  the  complainant,  considering  the 
prospect  of  obtaining  the  privilege  nearly  desperate,  he  at  the 
urgent  desire  and  solicitation  of  the  defendant  consented  to 
treat  the  same  as  hopeless,  and  to  cancel  the  articles  upon  cer- , 
tain  terms  and  conditions,  verbally  agreed  on  ;  one  of  which 
was,  that  if  the  contemplated  grant  or  exclusive  privilege 
should  be  allowed  by  the  Chilian  government,  so  that  the  said 
partnership  might  go  into  effect  as  originally  intended,  the 
complainant  might,  at  his  election,  have  the  partnership  agree- 
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ment  revived.  And  the  complainant  avers,  that  the  articles  of 
agreement  were  cancelled  upon  the  express  conditions  stated 
in  the  bill,  and  not  otherwise. 

The  first  exception  taken  to  the  answer;  and  which  was 
allowed  by  the  master,  related  to  the  reasons  for  cancelling 
the  articles  of  partnership.  The  defendant  admits,  as  stated 
in  the  bill,  that  he  considered  the  prospect  of  obtaining  the 
contemplated  privilege  as  nearly  desperate,  and  that  he  be- 
lieves the  complainant  so  considered  it;  and  that  this  was  one 
reason  why  he  became  extremely  desirous  of  cancelling  the 
articles ;  but  also  states,  that  another  and  stronger  reason  ope- 
rated on  his  mind,  which  was  ^<  that  he  had  become  entirely 
convinced  that  any  connexion  in  business  with  the  complain- 
ant would  be  in  a  high  degree  inexpedient  and  unsafe." 

The  exception  is  taken  to  the  additional  reason  here  as- 
signed for  cancelling  the  articles  of  partnership. 

This  exception  was  allowed  by  the  master  as  both  imper- 
.tinent  and  scandalous.  But  the  exception  cannot  in  the  opin- 
ion of  the  Court.be  sustained  on  either  ground.  The  answer 
does  not  in  this  respect,  go  entirely  out  of  the  bill,  and  state 
what  is  altogether  irrelevant  to  the  case  made  by  the  bill.  The 
complainant  had  alleged  that  the  partnership  had  been  enter- 
ed into  at  the  particular  desire  and  solicitation  of  the  defen- 
dant, and  is  fairly  to  be  understood  as  asserting,  that  the  only 
reason  why  it  did  not  go  into  operation,  was  the  failure  in 
procuring  from  the  Chilian  government  the  exclusive  privi- 
lege contemplated.  The  answer  might  not  probably  have 
been  excepted  to  for  insufficiency,  if  it  had  omitted  to  state 
the  matter  excepted  to.  But  Courts  of  Equity  on  this  poin£ 
of  matter  irrelevant  always  give  the  answer  a  liberal  consider* 
ation,  having  regard  to  the  nature  of  the  case  as  made  by  the 
bill ;  and  if  there  was  any  other  reason  which  operated  with 
the  defendant  to  wish  a  dissolution  of  the  partnership,  than 
that  which  is  assigned  in  the  bill,  it  was  not  altogether  ir- 
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relevant  for  him  to  set  it  forth,  unless  such  matter  may  be  con- 
sidered exceptionable  as  b^ing  scandalous.  But  the  present 
case  cannot  be  so  viewed.  It  seemed  to  be  considered  on 
the  argument,  that  the  answer  represented  the  complainant 
as  a  person  of  such  character,  that  it  was  unsafe  and  inexpe- 
dient to  have  any  intercourse  whatever  with  him.  But  such 
is  not  the  import  of  the  answer;  but  only  that  he  considered 
it  unsafe  and  inexpedient  to  have  any  connexion  with  him  in 
business — that  is,  to  continue  and  carry  into  operation  the 
partnership  which  had  been  entered  into.  It  would  be  too 
rigid  and  illiberal  a  construction  of  this  answer  to  charge 
the  defendant  with  intending  to  avail  himself  of  it  as  a 
vehicle  of  scandal,  and  thereby  to  excite  prejudice  against 
the  cause  of  the  compUinant.  There  is  nothing  in  this  part 
of  the  answer  to  warrant  an  inference  that  the  defendant  'was 
governed  by  any  desire  wantonly  to  injure  the  character  or 
hurt  the  feelings  of  the  complainant. 

The  second  exception  allowed  by  the  master  cannot  be  sus- 
tained, for  the  reasons  which  have  been  offered  in  relation  to 
the  first 

The  bill  alleges  that  the  articles  of  partnership  were  can- 
celled upon  the  express  conditions  stated  in  the  bill,  and  not 
otherwise.    The  answer  denies  this  allegation,  and  goes  on  to 
set  out  other  conditions  required,  and  upon  which  the  articles 
were  cancelled.     This  would  seem  to  follow  very  naturally, 
if  not  necessarily,  from  the  allegation  in  the  bill,  where  the 
complainant  alleges  that  the  partnership  was  dissolved  sojely 
because  the  Chilian  government  would  not  grant  the  contem- 
plated privilege.     It  was  not  irrelevant  for  the  defendant  to 
deny  that  this  was  the  only  reason,  and  to  state  what  other 
inducements  entered  into  the  transaction  ;  and  he  accordingly 
states,  'Hhat  the  complainant  required  as  a  condition  prece- 
dent to  cancelling  the  articles  of  partnership,  that  the  defen- 
dant should  give  him  a  certificate  in  favour  of  his  character,'^ 
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which  forms  the  exceptionable  matter.  This  was  certainly 
not  entirely  foreign  to  the  subject  matter  of  the  bill.  He 
Was  called  upon  to  confess  or  deny,  whether  the  articles  were 
cancelled  upon  the  terms  and  conditions  alleged  in  the  bill, 
and  not  otherwise;  and  if  other  conditions  than  those  stated  in 
the  bill  were  made  and  required,  the  defendant  could  not 
simply  confess  or  deny  the  allegation,  or  give  a  full  answer, 
without  stating  what  other  condition,  if  any,  entered  into  the 
consideration  for  cancelling  these  articles;  and  if  such  answer, 
implies  any  thing  unfavourable  to  the  character  of  the  com- 
plainant, it  has  been  called  for  by  the  allegation  in  the  bill, 
and  cannot  now  be  made  matter  of  objection  on  his  part. 

The  next  exception  allowed  by  the  master,  is  too  unimpor- 
tant to  require  much  consideration ;  but  the  part  of  tlte  answer 
embraced  in  this  exception  cannot  be  considered  as  entirely 
foreign  to  the  case  made  by  the  bill.  One  object  of  the  bill 
was  to  obtain  an  injunction  to  stay  the  proceedings  at  law 
upon  a  bill  of  exchange  drawn  by  the  complainant,  upon 
D.  S.  Dunham  in  favour  of  the  defendant,  at  the  time  the  arti- 
cles of  partnership  were  cancelled  ;  and  the  bill  alleges,  that 
in  case  the  partnership  was  revived,  the  complainant  consider- 
ed he  was  only  to  be  charged  with  one  half  the  amount  of  the 
bill.  There  having  beeu  some  delay  in  commencing  a  suit 
upon  this  bill  of  exchange,  might  afford  an  inference  that  it 
was  connected  with  the  partnership  business,  which  the  de- 
fendant had  fully  and  explicitly  denied ;  and  to  account  for  the 
delay,  the  answer,  after  stating  the  time  when  the  bill  of  ex- 
change was  protested  for  non-acceptance  and  non-payment, 
and  notice  thereof  given  to  the  complainant,  alleges,  *^  that 
the  defendant  thereupon  apprehended,  that  the  recovery 
thereof  was  hopeless,  but  the  sudden  death  of  D.  Dunham, 
(who  was  the  father-in-law  of  the  complainant,)  who  died  in- 
testate, having,  as  the  defendant  supposed,  caused  a  favourable 
change  in  the  pecuniary  circumstances  of  the  complainant,'' 
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a  suit  was  commenced  about  a  year  after  the  prospect,  and 
this  is  the  part  of  the  answer  embraced  by  ihe  exception. 
But  the  answer  cannot  in  this  respect  be  rejected  as  altogether 
impertinent ;  it  serves  to  rebut  an  inference  in  support  of  a 
direct  allegation  in  the  bill,  that  the  bill  of  exchange  .WM 
connected  with  the  partnership  concern,  and  it  certainly  is  not 
scandalous  to  any  very  aggravated  extent  when  taken  all  to* 
gether,  for  although  it  insinuates  that  the  pecuniary  situation 
of  the  complainant  had  been  questionable,  yet  that  it  had  been 
restored  by  the  expectation  or  receipt  of  property  from  the 
estate  of  his  father-in-law. 

The  last  exception  allowed  has  less  plausibility  to  sustain  it 
than  either  of  the  former.  The  bill,  as  has  been  already  notic- 
ed, alleges,  that  it  was  at  the  election  of  the  complainant  to 
revive  the  partn^ship,  if  he  should  think  proper,  in  the  event 
of  his  obtaining  from  the  Chilian  government  the  exclusive 
privilege  contemplated,  and  as  the  evidence  of  his  having 
made  such  election.  The  complainant  alleges,  that  he  had 
written  a  letter  to  the  defendant  to  that  effect.  The  answer 
to  this  allegation,  so  far  as  it  is  excepted  to,  states,  <Uhat  the 
(defendant  does  not  believe  that  the  letter  was  written  or  trans- 
mitted with  any  intent  or  view  to  the  formation  or  renewal 
of  a  connexion  in  business  between  the  complainant  and  de- 
fendant. The  complainant  having,  as  the  defendant  believes, 
neither  funds  nor  credit  to  enable  him  to  take  part  in  such  a 
concern."  If  this  offer  to  revive  the  partnership  was  merely 
colourable,  and  not  made  with  any  real  intention  of  carrying 
it  into  effect,  it  was  competent  for  the  defendant  to  allege  and 
prove  it.  Such  an  offer  could  imposfs  on  the  defendai^t  no 
legal  or  equitable  obligation  to  renew  the  partnership.  The 
complainant  had  alleged  his  right  to  revive  the  partnership, 
and  that  in  such  event,  only  one  half  the  amount  of  the  bill 
of  exchange  was  to  be  charged  to  him,  and  if  the  defendant 
refused  to  i:enew  the  partnership  on  being  duly  required  so 
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to  do,  it  might  afford  some  equitable  grounds  for  exonerating 
the  complainant  from  the  payment  of  any  more  than  one-half 
the  bill  of  exchange  then  in  suit.  The  defendant  had  there- 
fore a  right  to  set  up^  that  this  letter  was  not  written  in  good 
faith,  and  with  a  real  intention  of  renewing  the  partnership, 
but  to  evade  payment  in  part  of  his  bill  of  exchange. 

The  report  of  the  master,  therefore,  so  far  as  the  same  al- 
lows any  exceptions  taken  to  the  answer,  must  be  set  aside, 
and  all  the  exceptions  disallowed. 


H.  I).  SjBPGWiCK  for  the  defendant. 
H.  W.  Wabnbb  for  the  complainant. 
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John  R.  Lucas  bt  al  v.  Robjest  Morbis  bt  al. 

,Tbc  Circuit  Courti  hare  jorisdiction  of  matteri  aridng  mider  the  bftnknpt 
law,  «fl  thcj  have  of  anj  other  »ubject|  where  the  coDititntion  and  laws  of  the 
United  Stales  pwe  them  jariMliction. 

The  District  Courts  haTC  not,  like  the  Chancellor  in  England,  exClosiTe  juris- 
diction orer  the  eoiire  execution  of  the  bankrupt  law. 

They  cannot  remore  the  assignees,  nor  compel  them  to  acccmnt. 

Plea  to  the  jurisdiction  bj  a  bankrupt  on  a  bill  filed  by  his  crediton  to  compel 
the  assignees  to  acc^nnt,  ore rmled. 

THOMPSON,  J.  CoMVOBT  Sands,  a^  bankrupt,  and  one 
of  the  defendants  in  this  cause,  has  interposed  a  plea  in  abate- 
ment to  the  jurisdiction  of  this  Court,  alleging,  that  all  the 
matters  and  causes  of  complaint  in  the  plaintiflTs  bill  of  com- 
plaint contained,  belong  exclusively  to  the  Judge  of  the  dis- 
trict Court  of  the  Southern  District  of  the  state  of  New-York. 

It  is  not  necessary,  for  the  purpose  of  disposing  of  the  pre- 
sent question^  that  I  should  go  into  an  examination  of  all  the 
matters  contained  in  the  complainant's  bill  filed  in  this  case,  nor 
determine  whether  relief  is  to  be  given  by  this  Court  to  the 
extent  asked  for.  If  the  bill  embraces  any  matter  of  which 
this  Court  has  cognizance,  the  plea  in  abatement  must  be  over- 
ruled, for  it  claims  for  the  District  Judge  the  sole  and  exclu- 
sive jurisdiction  of  all  matters  comprised  in  the  bill.  Nor  is 
it  necessary  for  me  to  go  into  a  particular  examination  of  the 
extent  of  the  authority  of  the  District  Judge,  under  the  act  in 
relation  to  bankruptcies.  I  cannot,  however,  discover  from 
any  part  of  this  act  exclusive  jurisdiction  given  to  the  Dis- 
trict Judges  over  the  entire  execution  of  this  law.  It  is  not 
claimed  for  them  that  these  powers  grow  out  of  and  belong  to 
their  judicial  functions.  But  that  by  the  act  they  are  con- 
stituted the  organs  for  its  administration,  as  a  system  per  se, 
and  entirely  independent  of  the  ordinary  powers  of  Courts  of 
Justice.  This  authority  is  claimed  to  be  derived  principally  by 


APBIL   TEKU,    1825. 


S§7 


Lucai  9.  Morris. 


implication ;  and  by  analogy  to  like  powers  exercised  by  the 
Chancellor  of  England,  under  the  bankrupt  system  of  that 
country. 

Without  entering  into  an  examination  of  the  origin  and 
progress  of  the  powers  exercised  by  the  Chancellor  in  Eng- 
land in  these  matters,  the  analogy  between  the  powers  grant- 
ed to  the  Chancellors  in  England  under  their  system,  and 
those  conferred  upon  the  District  Judges  under  our  act,  fails 
in  an  essential  particular ;  and  that  too,  in  a  part  claimed  by 
the  former  as  the  principal  ground  upon  which  the  jurisdic- 
tion has  been  assumed,  viz. :  The  authority  as  to  the  appoint* 
ment  and  removal  of  the  assignees.  The  right  of  compelling 
the  assignees  to  account  was  considered  as  a  necessary  incident 
to  the  power  of  removal.  But  no  such  authority  is  vested  in 
the  District  Judge  under  our  act  The  assignees  are  to  be 
appointed  by  the  creditors  of  the  bankrupt,  and  by  them  alone 
are  they  removable.  Where  then  rests  the  authority  of  the 
District  judge  to  make  them  account?  It  is  not  expressly 
given  by  the  act.  Nor  is  there  any  power  over  them  given, 
to  which  this  can  be  considered  as  incident.  Where  then 
does  the  authority  rest  to  call  the  assignees  to  account?  To 
say  they  are  irresponsible,  is  a  proposition  not  to  be  endured. 
And  this  must  follow,  unless  the  Courts  of  Justice  in  the  ordi- 
nary exercise  of  their  authority  have  jurisdiction  in  the  case. 
Can  there  be  a  doubt  but  that  the  Court  of  Chancery  of  this 
state  would  entertain  a  suit  against  the  assignees,  should  a  bill 
be  filed  in  that  Court,  in  a  matter  properly  cognizable  in  a 
Court  of  Equity?  And  if  a  State  Court  has  jurisdiction,  it 
would  seem  to  follow  as  a  necessary  consequence,  that  the 
Courts  of  the  United  States  must  also  have  jurisdiction,  when- 
ever the  case  is  brought  within  the  constitution  and  laws  of 
the  United  States.  And  the  only  inquiry  would  therefore 
seem  to  be,  whether  this  is  such  a  case.  By  the  constitu- 
tion of  the  United  States,  (ar.  5,  sec.  2,)  the  judicial  power, 
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among  other  things,  extends  to  all  cases  inlawandequity,  aris- 
ing under  the  constitntion  and  laws  of  the  United  States,  when 
the  controyersy  is  between  a  citizen  of  the  United  States  and  a 
foreign  citizen  or  subject  And  by  the  1 1th' section  of  the  judici-  * 
ary  act  of  1789|  it  is  enacted,  that  the  Circuit  Courts  shall  have 
original  cognizance,  concurrent  with  the  Courts  of  the  seyeral 
states,  of  all  suits  of  a  civil  nature  at  common  law  or  in  equity, 
when  the  matter  in  dispute  exceeds  the  sum  or  value  of  500 
dollars,  and  an  alien  is  a  party. 

The  bill  of  complaint  filed  in  this  case  describes  the  com- 
jAainants  as  British  subjects,  and  of  course  aliens,  and  possess- 
ing the  character  which  entitles  them  to  come  into  this  Court. 
The  subject  matter  of  the  suit  is  properly  cognizable  in  a 
Court  of  Equity.  The  general  scope  and  object  of  the  bill  is 
to  call  upon  the  defendants  as  trustees  to  account,  and  to  com- 
pel them  to  carry  into  execution  the  trust,  which  they  have 
assumed  as  assignees  of  Comfort  Sands,  a  bankrupt.  The  bill 
does  not  call  upon  this  Court  to  take  cognizance  of  and  exer- 
cise any  of  the  powers  expressly  delegated  to  the  District 
Judge.  It  is,  in  substance  only,  the  common  and  ordinary 
ease  of  the  exercise  of  the  authority  of  a  Court  of  Chancery 
to  enforce  the  execution  of  a  trust,  by  compelling  the  defen- 
dants to  account  for  the  monies,  property,  and  effects-belong- 
ing to  the  bankrupt's  estate,  which  have  come  to  their  hands, 
and  to  proceed  to  make  a  dividend,  and  distribution  thereof 
among  the  creditors  of  the  bankrupt ;  as  by  law  they  are 
required  to  do.  If  this  does  not  fall  within  the  ordinary 
powers  of  the  Court  of  Equity,  where  is  relief  to  be  had  ? 

From  the  opinion  of  the  District  Judge,  upon  the  petition  of 
Comfort  Sands,  the  bahkrupt,  and  upon  which  the  proceed- 
ings referred  to  in  the  plea  took  place,  I  understand  the  Dis- 
trict Judge  to  disclaim  having  authority  to  compel  the  assig- 
nees to  make  a  dividend  of  the  bankrupt's  estate.  The  bill 
in  this  case  charges  the  assignees  with  having  in  their  hands 
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a  Itft'ge  som  of  money  to  which  thci  creditors  of  the  bankrupt 
are  entitled,  and  prays  that  they  may  be  compelled  to  make  a 
dividend  thereof.  This,  then,  is  thus  far  the  precise  case  of 
which  the  District  Judge  disclaims  having  jurisdiction.  There 
are  many  parts  of  the  bankrupt  law,  the  execution  of  which 
the  powers  of  the  District  Judge  are  inadequate  to  enforce, 
and  which  would  remain  a  dead  letter  without  the  aid  of  other 
tribunals.  Thus  by  the  8th  section  the  creditors  may  remove 
the  assignees  and  appoint  others  in  their  place.  And  the  as- 
signers  so  removed  are  required  to  band  over  to  the  new  as- 
signees all  the  estate  and  efifects  of  the  bankrupt  in  their  pos- 
session ;  and  on  refusal  they  forfeit  a  sum  not  exceeding  five 
thousand  dollars  for  the  use  of  the  creditors,  and  are  also  liable 
for  the  property  detained.  In  what  Court  is  a  suit  for  the 
property  to  be  sustained  ?  It  will  not,  I  presume,  be  con- 
tended, that  the  District  Judge  can  give  relief  in  this  case. 
But  recourse  must  be  had  to  other  tribunals. 

The  doctrine  attempted  to  be  established  by  the  defendants' 
counsel,  that  the  entire  execution  of  the  bankrupt  law  is  com- 
mitted to  the  District  Judge,  is  manifestly  untenable. 

Upon  the  argument  of  the  present  question,  no  objection 
can  be  taken  to  the  form  or  to  the  equity  of  the  bill.  If  any 
such  objections  exist,  they  must  come  up  in  another  shape. 
The  only  inquiry  now  is,  whether  this  Court  has  jurisdiction 
of  any  matter  arising  under  the  bankrupt  law  when  the  sub- 
ject matter  is  proper  for  a  Court  of  Equity,  and  the  parties 
such  as  the  (institution  and  laws  of  the  United  States  require. 
Because  the  plea  claims  exclusive  jurisdiction  in  the  District 
Judge.  And  believing  as  I  do  that  this  doctrine  cannot  be 
sustained,  the  plea  in  abatement  must  be  overruled. 

S.  Joirss  and  D.  B.  Ooden  for  the  complainant. 

P.  C.  Van  Wtck  and  C.  O.  Hainxs  for  the  defendant. 
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The  Unztsd  States  v.  One  Cass  of  Haib  Pencii^s. 

Objections  to  the  ciAnpetency  of  the  witness  should  be  made  at  the  time  of  taking 
a  deposition  under  the  9lKh  section  of  the  judiciary  act,  if  the  party  attend, 
and  the  objections  are  known  to  hini|  in  order  that  they  may  be  remoTed. 
Otherwise,  he  will  be  presumed  to  haTC  intended  to  waire  them.        • 

But  the  objection  may  be  made  at  the  time  of  reading  the  deposition,  if  the  factf 
constituting  the  objection  were  not  known  to  the  party  when  it  was  taken. 

Where  goods  are  seised  as  forfeited,  under  the  act  of  the  20th  of  April,  1818, 
for  being  entered  at  the  custom  house  differently  from  the  inToice,  the  inqui- 
ry cannot  be  made  at  the  trial,  whether  such  difference  proceeded  from  ac- 
cident or  mistake,  the  question  being  referred  eKclusirely  to  the  Secretary  of 
the  Treasury. 

Nor  has  ihe  Collector  a  right  to  make  such  inquiry  on  the  seizure  of  goods  un- 
der this  act. 

The  provision  in  the  act  of  the  2d  of  March,  1790,  allowing  such  inquiry  to  be 
made  by  the  Court  or  Collector,  is  implied^  repealed  by  the  act  of  18 18* 
Rules  of  construction  as  to  the  repeal  of  statutes  by  implication. 

THOMPSON,  J.  The  libel  filed  in  this  case  in  the  Court 
belowy  alleges  a  forfeiture  of  the  merchandise  therein  set  forth, 
by  reason  of  a  false  entry  of  the  goods  at  the  custom-house. 
It  is  founded  upon  the  22d  section  of  the  act  of  the  20th  April, 
1818.*  Upon  the  trial  a  bill  of  exceptions  was  taken,  and  the 
case  comes  before  this  Court  upon  a  writ  of  error.  And  the 
questions  presented  by  the  bill  of  exceptions  are, 

1.  Whether  the  deposition  of  John  S.  Cornell,  whose  name 
appeared  on  the  bond  as  one  of  the  sureties  for  the  appraised 
Talue  of  the  goods  in  question,  was  admissible  in  evidence. 
And, 

2.  Whether  the  Judge  erred  in  submitting  to  the  jury  to 
determine,  whether  the  false  entry  was  by  mistake  and  acci- 
dent, and  not  with  an  intention  to  defraud  the  revenue. 

1.  It  has  not  been  denied,  but  that  Cornell  was  interested, 
and  that  his  testimony  ought  to  have  been  excluded^  if  the 

a  6  Vol.  Laws  U.  S.  306. 


4\PRIL    TERM,  1825.  401 


United  States  r.  One  Caie  of  Hair  Pencils. 


objection  bad  been  made  in  due  time.  But  it  is  said,  tbat  the 
objection  is  waived  by  the  plaintiff's  counsel  appearing  and 
cross-examining  the  witness  when  his  deposition  was  taken. 
This  deposition  was  taken  de  bene  esse,  under  the  provisions 
of  the  dOth  section  of  the  judiciary  act.^  And  the  absence  of 
the  witness  out  of  the  district,  and  at  a  greater  distance  than 
one  hundred  miles  from  the  place  of  trial,  was  duly  proved. 
So  that  the  sole  question  is,  whether  the  cross-examination  of 
the  witness  precluded  the  party  from  making  the  objection  at 
that  time  ? 

The  rule  by  which  Courts  of  Justice  have  been  governed, 
as  to  the  time  when  the  objection  is  required  to  be  madt  to 
an  interested  witness,  has  undergone  a  considerable  change. 
It  was  at  one  period  considered,  that  the  objection  came  too 
late,  after  the  witness  had  been  sworn  in  chief,  and  examined 
antd  cross-examined.  And  this  strictness  seemed  to  meet  the 
approbation  of  Lord  Mansfield,  in  the  case  of  Abrahams  v. 
Sunn,®  although  he  did  not  so  expressly  rule.  But  this  rule 
has  been  relaxed,  and  it  is  now  well  settled  in  trials  at  law, 
that  a  witness  who,  in  any  stage  of  his  exanjination,  discovers 
himself  interested,  is  to  be  rejected,  and  his  evidence  entirely 
set  aside.*^  And  the  same  rule  prevails  as  to  the  depositions 
of  witnesses  in  chancery  proceedings,  and  to  which  the  pre- 
sent case  is  more  analogous.  The  examination  of  witnesses 
there,,  is  always  de  bene  esse,  and  with  a  saving  of  all  just  ex- 
ceptions ;  and  whether  so  expressed  in  the  rule  or  order  for 
examination,  or  not,  it  is  always  so  understood.*^ 

It  is  not  pretended,  that  the  District  Attorney  had  any  per- 
sonal knowledge  or  actual  notice  that  Cornell  was  security  in 
the  bond,  or  that  any  objection  would  be  made  to  his  testi- 

b  2  Vol.  Laws  U.  S.  68.  c  4  Bur.  2252. 

d  PhU.  Ev.  96. ;  1  Term  Rep.  719. ;  6  John.  638. 
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xnony  when  he  attended  the  examination  ;  and  I  cannot  think 
that  the  United  States  are  to  be  concluded  by  any  presumed 
knowledge  of  the  fact  by  the  District  Attorney.  He  is  not 
officially  charged  with  the  business  and  duty  of  taking  such 
bonds,  and  it  would  be  carrying  the  doctrine- of  constructive 
notice  to  an  unreasonable  length,  to  bind  the  United  States 
thereby,  in  a  case  like  the  present.  I  have  no  difficulty  in 
Saying,  as  a  general  rule,  that  when  the  objection  is  known  at 
the  time  of  taking  the  deposition,  it  should  be  then  made.  It 
is  no  nnore  than  just  and  reasonable  to  presume,  in  such  case, 
that  the  party  intended  to  waive  the  objection. 

But  there  can  be  no  presumption  of  a  waiver,  where  the 
party  is  ignorant  of  the  fact  from  which  it  is  to  be  presumed, 
and  where  the  law  does  not  cast  upon  him  any  such  know- 
ledge. Good  faith  and  fair  dealing  require  the  objection  to 
be  made  at  the  time  of  the  examination  of  the  witness,  when 
known,  in  order  to  give  the  party  an  opportunity  of  removing 
the  objection.  This,  in  ordinary  cases,  might  be  done  by  a 
release ;  but  in  the  present  case  it  was  not  in  the  power  of  the 
party  to  discharge  the  interest.  Nor  could  this  have  been 
done  by  the  commissioner ;  he  had  no  authority  to  substitute 
any  other  security.  The  objection,  therefore,  in  this  case 
could  have  only  had  the  effect  of  giving  notice  to  the  party, 
60  as  to  enable  him  to  apply  to  the  proper  authority  to  change 
the  security,  and  have  the  deposition  afterwards  taken.  The 
claimant  knew  of  the  interest,  and  he  ought  not  to  be  permit- 
ted to  speculate  upon  the  event  of  such  knowledge  by  the  op- 
posite party,  but  should  have  called  upon  him  to  know  whe- 
ther the  objection  would  b^  insisted  upon. 

To  preclude  the  objection  at  the  trial,  when  the  /act  upon 
which  it  is  founded  is  discovered,  without  imputing  any  neg- 
ligence to  the  party  from  whom  the  objection  comes,  would, 
I  think,  be  unjust,  and  against  the  sound  and  wholesome  ruled 
of  evidence,  and  would  be  going  beyond  what  has  been  sane- 
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tioned  by  any  of  the  cases  cited  on  the  argument,  or  which 
have  fallen  under  my  observation. 

In  the  case  of  Bland  v.  The  Archbishop  of  Armagh/  the 
evidence  was  voluntary  affidavits  taken  at  the  commencement 
of  the  suit  by  the  consent  of  parties.  The  obje.ction  was  not 
on  the  ground  of  interest,  but  bias  or  partiality  growing  out 
of  circumstances  well  known  to  the  party  at  the  time  the  affi- 
davits were  taken,  and  he  had  also  consented  to  a  hearing  in 
the  cause  after  publication,  without  taking  an  objection  to  the 
evidence.  If  the  objection  would,  therefore,  at  any  time  have 
gone  to  the  competency  of  the  testimony,  it  was  a  strong  case 
of  waiver,  with  full  knowledge  of  the  circumstances.  So  also 
in  the  case  of  the  Corporation  of  Sutton  Coldfield  t;.  Wilson.i^ 
The  objection  was,  that  the  witness  was  a  member  of  the  cor- 
poration, and  he  had  been  cross-examined,  not  only  as  to  hia 
being  .a  member  of  the  corporation,  but  on  the  merits.  Here 
then  was  full  knowledge  of  the  interest  when  the  cross-exa- 
mination was  gone  into.  And  when  the  Court,  therefore,  say 
the  cross-examination  makes  a  witness  competent,  though 
otherwise  liable  to  exception,  it  must  be  taken  in  reference  to 
the  circumstances  appearing  in  that  case,  and  which  brings 
the  case  within  the  rule  I  have  laid  down. 

The  same  remarks  are  applicable  to  the  case  of  Ogle  v.  Pa- 
leski,^  which  was  much  relied  upon  on  the  argument.  The 
action  was  against  the  defendant  as  owner  of  a  ship,  which  by 
negligence  in  the  management  had  injured  the  plaintiflf  s  brig. 
The  cause  had  been  put  off  on  a  former  occasion  at  the  instance 
of  the  defendant,  with  liberty  reserved  to  the  plaintiff  to  exa- 
mine witnesses  on  interrogatories.  And  the  evidence  offered 
was  the  answers  of  the  captain  of  the  plaintiff's  ship ;  and  the 
first  answer  discloses  the  fact,  that  the  witness  was  on  board 
the  ship  at  the  time  of  the  accident.  The  objection  was,  that 
his  examination  could  not  be  read  without  showing  a  release 
before  it  was  taken.     The  answer  was,  that  the  objection  was 
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apparent  on  the  examination,  and  should  then  haye  been 
made,  before  cross-examining  the  witness ;  that  the  objection 
might  be  waived,  and  that  it  had  been  waived,  by  not  taking 
it  at  the  time  when  it  might  have  been  disposed  of  by  a  release. 
And  Chief  Justice  Gibbs  said,  the  objection  ought  to  have  been 
made  in  a  former  stage  of  the  cause,  and  not  having  been 
thus  made,  when  it  might  have  been  cured,  it  ought  not  to 
prevail. 

This  was  a  decision  in  perfect  harmony  with  the  rule  which 
governed  the  other  cases  I  have  referred  to,  and  to  which  I 
yield  my  full  assent  But  the  present  case  does  not  fall  with- 
in it.  There  is  an  essential,  and,  I  think,  a  controlling  fact 
which  distinguishes  it;  the  want  of  either  actual  or  construc- 
tive notice  of  the  interest  of  the  witness,*  when  the  deposition 
was  taken.  The  judgment  must,  therefore,  be  reversed, 
which  would  supersede  the  necessity  of  examining  the  other 
question.  But  as  it  has  been  fully  argued,  and  will  doubtless 
arise,  should  the  cause  be  again  tried,  it  may  not  be  amiss  for 
me  to  express  my  opinion  upon  it. 

2.  By  the  22d  section  of  the  act  of  the  20th  of  April,  1818/ 
upon  which  the  libel  is  founded,  the  Collectors  are  required 
« to  cause  at  least  one  package  out  of  every  invoice,  and  one 
package  at  least  out  of  every  fifty  packages,  of  every  invoice 
of  goods,  wares,  or  merchandise  imported  into  their  respec-* 
tive  districts,  to  be  opened  and  examined ;  and  if  the  same  be 
found  not  to  correspond  with  the  invoice  thereof,  or  to  be 
falsely  charged  in  such  invoice,  a  full  inspection  of  all  such 
goods,  wares,  or  merchandise,  as  may  be  included  in  the  same 
entry,  shall  be  made ;  and  if  any  package  is  found  to  contain 
any  article  not  described  in  the  invoice,  the  whole  package 
shall  be  forfeited."  It  is  necessarily  implied  in  the  bill  of  ex* 
eeptions,  from  the  statement  of  the  objection,  that  in  point  of 
iact,  die  entry  at  the  custom-house  did  not  correspond  with 
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the  invoice.  And  the  point  of  inquiry  is,  whether  the  Judge 
erred  in  submitting  to  the  jury  the  qoestion^  whether  such 
difference  proceeded  from  accident  or  mistake^  and  not  from 
an  intention  to  defraud^lhe  revenue? 

I  did  not  understand  the  counsel  for  the  claimant  ab  con- 
tending that,  under  the  provisions  of  the  act  of  1918,  this 
would  be  a  proper  inquiry  for  the  jury.  But  it  is  said,  that 
th6  proviso  to  the  67th  section  of  the  act  of  the  2d  of  March, 
1799y  is  still  in  force,  and  applicable  to  the  case.  The  enact- 
ing clause  in  this  section  authorizes  the  Collector,  after  entry 
made  of  any  goods,  &c.  on  suspicion  of  fraud,  to  open  and  ex- 
amine, in  the  presence  of  two  or  more  respectable  merchants, 
any  package  or  packages,  and  if  found  to  differ  in  their  con- 
tents from  the  entry,  then  the  goods,  wares,  or  merchandise 
contained  in  such  package  or  packages  shall  be  forfeited. 
Provided,  that  the  said,  forfeiture  shall  not  be  incurred,  if  it 
shall  be  made  to  appear  to  the  satisfaction  of  the  Collector,  &c. 
or  of  the  Court  in  which  a  prosecution  for  the  forfeiture  shall 
be  had,  that  such  difference  proceeded  from  accident  or  mis* 
take,  and  not  from  an  intention  to  defraud  the  revenue.  If 
this  proviso  is  to  be  considered  in  force,  the  question  was 
properly  submitted  to  the  jury.  For  although  the  proviso  in 
terms  refers  the  question  to  the  Court,  yet  at  the  time  this 
act  was  passed  it  was  generally  understood,  that  seizures  upon 
land  as  well  as  upon  the  water  were  to  be  tried  by  the  Court. 
And  as  und)er  the  decision  df  the  Supreme  Court  seizures  on 
land  are  now  to  be  tried  by  a  jury,  it  would  be  no  more  than 
a  reasonable  construction  of  this  proviso  to  consider  the  jury 
as  substituted  in  the  place  of  the  Court  to  try  the  question  of 
mistake  or  accident. 

But  I  think  this  proviso  cannot  be  considered  in  force,  but 
is  repealed  by  implication  by  the  act  of  1818.  It  is  true, 
this  latter  act  purports  to  be  supplementary  to  the  act  of 
1769.    And  it  is  admitted,  that  a  repeal  by  implication  of  a 
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former  by  a  latter  statute,  is  not  to'  be  favoured.  But  such 
effect  and  operation  is  indispensable  in  some  cases.  As  when 
the  subsequent  statute  is  inconsistent  with  the  former,  and 
the  two  cannot  be  reconciled.  So  where  the  latter  is  on  the 
same  subject  matter  with  the  former,  and  introduces  some 
new  qualifications,  or  modifications  ;  the  former  must  neces- 
sarily be  repealed,  the  two  cannot  stand  together.  And  in  most 
cases  the  question  resolves  itself  into  the  inquiry,  what  was 
the  intention  of  the  legislature  ?  Did  it  mean  to  repeal  or 
take  away  the  former  law,  or  was  the  new  statute  intended 
as  merely  cumulative  ?  AfiSrmatives  in  statutes  that  intro- 
duce new  laws,  imply- a  negative  of  all  that  is  not  in  the  pur- 
view. So  that  a  law  directing  a  thing  to  be  done  in  a  certain 
onanner,  implies  that  it  shall  not  be  done  in  any  other  man- 
n^r.^ 

Let  us  test  the  present  case  by  these  rules.  The  subject 
matter  of  the  22d  section,  of  the  act  of  1818,  is  the  same  with 
that  of  the  67th  section  of  the  act  of  1799,  viz.:  To  ascertain 
whether  the  contents  of  the  packages  corresponded  with  the 
entries  made  at  the  custom-house,  and  to  declare  the  whole 
package  forfeited  when  they  disagree.  But  the  mode  and 
manner  in  which  this  is  to  be  ascertained,  and  the  duty  im- 
posed upon  the  Collectors  of  the  customs  in  relation  thereto, 
differ  in  the  two  acts.  In  the  act  of  1799,  it  is  left  discre- 
tionary in  the  custom-house  officers,  to  make  the  examination 
or  not.  It  is  made  lawful  for  them  so  to  do  when  fraud  is 
suspected  ;  and  this  examination  is  to  be  made  in  the  presence 
of  two  or  more  respectable  merchants.  The  examination  in 
this  case  is  bottomed  on  the  suspicion  of  fraud.  And  under 
the  proviso  the  Collector  and  Naval  Officer,  as  well  as  the 
Court,  are  authorized  to  judge  whether  the  difference  proceed- 
ed from  accident  or  mistake;  and  not  from  an  intention  to 
defraud  the  revenue.     Under  the  act  of  1818,  it  is  made  the 
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duty  of  the  Collectors  in  all  cases,  whether  fraud  is  suspect- 
ed,or  noty  to  cause  to  be  opened  and  examined,  at  least  one 
package  out  of  every  invoice,  and  one  package  at  least  out  of 
every  fifty  packages  of  every  invoice;  and  the  only  inquiry 
he  is  authorized  to  make  on  a  full  inspection  of  the  goods, 
is  whether  the  packages  contain  any  articles  not  described  in 
the  invoice;  nothing  is  said  about  fraud  or  accident.  The 
forfeiture  is  declared  to  have  been  incurred,  when  the  fact  of 
such  difference  between  the  entry  and  the  invoice  is  found  to 
exist  Would  the  Collector  be  authorized  under  the  act  of 
1818,  to  inquire  whether  the  difference  arose  from  mistake 
or  accident,  and  to  relinquish  the  seizure  if  it  should  be  so 
found  ?  I  apprehend  not.  But  if  the  proviso  remains  in  full 
force,  it  preserves  the  power  and  authority  of  the  Collector 
in  this  respect,  as  well  as  that  of  the  Court ;  both  are  coupled 
together,  and  must  stand  or  fall  together.  Under  the  act  of 
LS18,  a  different  tribunal  is  expressly  substituted,  to  deter- 
mine whether  the  difference  arose  from  mistake  or  accident, 
and  not  from  fraud.  By  the  25th  section  it  is  enacted,  ^^  that 
all  penalties  and  forfeitures  incurred  by  force  of  this  act,  may 
be  mitigated  or  remitted  in  the  manner  prescribed  by  the  act 
of  the  3d  of  March,  1797."*  By  which  power  is  given  to  the 
Secretary  of  the  Treasury,  "  to  mitigate  or  remit,  fines,  forfei- 
tures, or  penalties,. or  any  part  thereof,  if  in  his  opinion  the 
same  shall  have  been  incurred  without  wilful  negligence,  or 
any  intention  of  fraud  in  the  persons  incurring  the  same." 
This  is  the  very  inquiry  authorized  by  the  act  of.  1.799,  to  be 
made  by  the  Collector  or  by  the  Court.  And  when  the  act 
of  1818,  submits  this  question  to  the  decision  of  another  tri- 
bunal, it  is^  within  the  authorities  I  have  peferred  to,  an  im-  . 
plied  repeal  of  the  former  provision  on  the  same  subject 

This  was  undoubtedly  a  question  resting  in  the  sound  dis- 
eretion  of  Congress;  and  many  weighty  considerations  might 
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be  su^i^ested  as  aSbrding  reasonable  grounds  for  the  substitnt* 
ed  provisions,  on  this  subject.  Under  the  law  of  1799, 
when  the  Court  decided  the  question,  there  must  have  been 
either  an  entire  acquittal,  or  a  total  forfeiture.  Under  the 
authority  given  to  the  Secretary  of  the  Treasury,  he  may  re- 
mit in  whole  or  in  part,  so  as  to  meet  the  equity  of  the  va- 
rious^cases  that  may  occur.  He  is  entrusted  with  equitable 
powers  to  grant  relief,  when  by  the  letter  of  the  law  a  penal- 
ty, or  forfeiture,  had  been  incurred.  It  is  not  an  unlimited 
discretion,  however,  with  which  he  is  intrusted  ;  he  can  only 
grant  relief  when  the  forfeiture  has  in  his  opinion  been  in- 
curred, without  wilful  negligence  or  any  intention  of  fraud. 

That  it  was  intended  by  the  act  of  1818^  to  repeal  or  do 
away  the  proviso  to  the  67th  section  of  the  act  of  1799,  as 
well  as  the  enacting  clause,  is  strongly  corroborated  by  the  15th 
section  of  the  act  of  1st  March,  1823."^  The  enacting  clause 
here,  is  substantially  the  same  as  the  22d  section  of  the  act  of 
1818 ;  but  to  which  is  added  a  proviso,  "  that  the  Secretary  of 
the  Treasury  be,  and  he  is  hereby  authorized,  to  remit  the 
said  forfeiture,  if  in  his  opinion  the  said  article  was  put  in  by 
mistake  or  without  any  intention  to  defraud  the  revenue.'' 
This  is  no  more  than  incorporating  by  way  of  proviso  to  this 
section,  what  was  contained  in  the  act  of  1618,  by  reference 
to  the  act  of  1797,  where  general  power  is  given  to  the  Se- 
cretary of  the  Treasury  to  grant  relief  in  such  cases.  Should 
a  Hcizure  be  made  under  the  15th  section  of  the  act  of  1823, 
for  want  of.  a  correspondence  between  the  invoice  and  pack- 

*  age,  it  would  not  1  presume  be  contended,  that  upon  a  trial 
for  the  forfeiture,  it  would  be  a  question  for  the  jury  to  de- 

.  cide,  whether  thi&  arose  from  mistake,  and  without  an  inten- 
tion to  defraud  the  revenue.  And  if  not  under  this  act,  I  am 
unable  to  discover  why  it  would  be  proper  under  the  act  of 
1818  ;  which  contains  the  same  provision,  although  in  a  lit- 
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tie  different  form  and  shape.  Under  both  acts,  I  consider 
the  Secretary  of  the  Treasury  the  only  proper  authority  to 
decide^  whether  the  want  of  correspondence  between  the 
package  and  inToice,  arose  from  mistake  and  not  design; 
and  that  the  Court  below  erred  in  submitting  this  question 
to  the  jury.  If  such  variance  did  in  point  of  fact  exist,  the 
law  has  pronounced  the  forfeiture,  and  relief  is  only  to  be 
had  through  the  Secretary  of  the  Treasury. 

The  judgment  of  the  District  Court  must  therefore  be  re- 
versed. 

t 

R.  TiLLOTSON,  D.  A.  for  the  plaintiffs. 
G.  6ri7P£n  for  the  defendants. 
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Waud   V.    ARmXDOHBO  ST  AL. 

The  Circpit  Coorto  are  not  deprived  of  their  jurifdiclion  where  it  arises  from 
the  citizenship  or  alienage  of  parties,  by  the  joining  of  a  mere  nominal  par- 
ty, who  does  not  possess  the  requisite  character. 

But  where,  in  equity,  a  decree  against  such  party  is  essential  to  the  relief 
sought,  he  is  not  a  mere  nominal  party. 

Where  there  are  several  defendants  entitled  on  appearance,  to  remove  a  «ause 
from  the  Slate  Court  into  a  Circuit  Court,  some  of  whom  have  appeared 
and  others  not,  those  who  have  appeared  cannot  alone  remove  the  cause. 

Bot  this  rule  is  confined  to  cases,  where  from  the  subject  matter  of  the  suit,  the 
judgment  or  decree  must  be  joint. 

Defendants  can  remove  the  cause  or  appear  in  the  Circuit  Court  at  different 
times,  where  their  appearance  is  entered  at  dttferent  times  in  the  State 
Court. 

Wheie  some  of  the  defendants  have  removed  the  cause  regularly  into  a  Cir- 
cuit Court,  the  others  cannot  enter  an  original  appearance  in  such  Court. 

The  Circuit  Court  can  remand  the  cause  in  case  the  defendanU  do  not  all 
eventually  appear. 

A  State  Court  cannot  cause  an  appearance  to  be  entered  uunepro  Itine,  so  as 
to  entertain  a  motion  for  removal. 

THOMPSON,  J.  Thm  is  a  moUon,  that  the  appearance 
of  Fernando  Arredonclo,one  of  the  defendants,  be  entered  in 
this  Court,  for  the  purpose  of  removing  the  cause  from  the 
State  Court,  where  it  was  commenced,  pursuant  to  the  act  of 
Congress  in  such  case  made  and  provided. 

A  brief  statement  of  the  situation  of  the  cause  is  necessary 
to  a  right  understanding  of  the  questions  that  are  presented 
for  consideration. 

A  bill  in  equity  was  filed  by  Ward,  a  citizen  of  the  state 
of  New-York,  against  the  Arredondos,  who  are  aliens,  and 
Thomas,  who  is  a  citizen  of  the  state  of  New-York,  for  the 
specific  performance  of  a  contract  between  the  Arredondos  and 
Ward,  for  the  conveyance  by  them  of  a  certain  tract  of  land 
in  Florida,  under  and  by  virtue  of  a  contract  which  had  been 
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entered  into  between  the  parties,  for  the  sale  and  purchase  of 
the  land  in  question,  a  deed  for  which  had  been  duly  executed 
by  theArredondos,  and  sentto  Thomas  for  delivery,  with  cer- 
tain instructions  which  will  be  noticed  hereafter.  The  main  ob- 
ject of  the  bill,  was  to  compel  a  delivery  of  the  deed  to  Ward, 
and  to  restrain  Thomas  from  returning  the  same  to  the  Arre- 
dondos,  until  the  merits  of  the  suit  between  tliem  and  Ward 
should  be  determined.  Thomas  appeared  in  the  State  Court, 
and  answered  the  bill. 

One  of  the  Arredondos  has  heretofore  appeared  in  the  State 
Court,  and  petitioned  for  a  removal  of  the  cause  into  this 
Court,  and  his  appearance  Has  been  duly  entered  here.  We  lay 
out  of  view  the  objection  urged  on  the  argument,  that  the 
cause  was  not  in  the  State  Circuit  Court  when  his  appearance 
was  entered, '  and  the  petition  to  remove  the  cause  into  this 
Court  was  filed.  It  is  alleged  that  the  cause  had  been  re- 
moved from  that  Court  into  the  Court  of  Chancery  by  ap- 
peal, and  had  not  been  remitted  to  the  State  Circuit  Court,  at 
the  time  the  appearance  was  entered.  We  assuitie  for  the 
purpose  of  the  present  motion,  that  the  cause  was  regularly 
in  the  Stafte  Circuit  Court,  and  that  the  appearance  of  one  of 
the  Arredondos  was  duly  entered  there. 

Under  this  state  of  the  case,  the  questions  presented  for 
consideration,  are: 

1st.  Whether,  as  Ward  the  complainant  and  Thomas  one 
of  the  defendants,  are  both  citizens  of  New- York,  the  cause 
can  be  removed  into  this  Court 

2ndly.  As  to  the  practice  of  removing  causes  from  the 
State  Courts,  when  there  are  several  defendants,  and  their 
appearance  in  the  State  Court  is  entered  at  different  times. 

It  is  a  well  settled  rule,  and  indeed  has  not  been  denied 
by  the  defendants'  counsel^  that  when  the  jurisdiction  of  this 
Court  depends  on  the  character  of  the  parties,  and  such  par- 
ty, either  plaintiff  or  defendant,  consists  of  a  number  of  indi- 
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yiduals,  each  one  must  be  competent  to  sue  in  the  Courts 
of  the  United  States,  or  jurisdiction  cannot  be  entertained. 
This  is  the  general  rule ;  the  exceptions  will  be  noticed  here- 
after.* And  under  this  rule,  this  Courts  prima  facU^  cannot 
take  jurisdiction  of  this  cause ;  for  Thomas,  one  of  the  de« 
fehdants,  is  a  citizen  of  the  same  state  with  the  complainant. 
It  is  very  evident  that  Ward  could  not  originally  have  filed 
his  bill  in  this  Court,  against  Thomas  as  one  of  the  defen; 
dants,  and  it  would  seem  to  follow  as  a  necessary  conse- 
quence, that  if  jurisdiction  could  not  be  entertained  directly, 
it  ought  not  to  be  acquired  indirectly.  But  it  is  said  that  Tho- 
mas is  only  a  nominal  party,  and  that  the  jurisdiction  of  this 
Court  cannot  be  taken  away  in  such  case.     If  the  fact  be  so, 
that  be  is  a  mere  nominal  party,  there  is  no  doubt  it  would 
not  deprive  this  Court  of  jurisdiction.     It  has  been  so  de- 
cided by  the  Supreme  Court  in  the  case  of  Brown  v.  Strode,^ 
and  in  Wormly  v.  Wormly.**    In  such  cases  the  jurisdiction 
of  the  Court,  depending  upon  the  question  whether  the  indi- 
vidual who  is  prima  facie^  incompetent  to  appear  in  the 
Courts  of  the  United  States,  is  a  real  and  substantial,  or  only 
a  nominal  party,  this  Court  must  of  necessity  go  so  far  into 
the  merits  of  the  case  as  to  enable  it  to  decide  th^t  question. 

Is  Thomas  then  a  nominal  party  only,  in  the  sense  in  which 
that  rule  is  to  be  understood  ?  And  we  think  he  is  not ;  but  that 
he  is  a  real^  and  an  indispensable  party  to  the  decision  and 
final  determination  of  the  merits  of  this  case.  From  the 
allegations  in  the  bill,  and  the  aqswers  of  Thomas,  it  appears 
that  the  deed  for  the  land  in  question  has  been  executed  by 
the  Arredondos,  and  placed  in  the  hands  of  TJiomas  for  de- 
livery to  Ward,  upon  his  paying  a  sum  of  money,  the  amount 
not  ascertained  with  certainty.  The  allegation  in  the  bill  is, 
that  five  thousand  dollars,  which  was  mpre  than  the  balance 
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due,  had  been  tendered  to  Thomai,  and  the  deed  demanded. 
The  answer  of  Thomas  admits,  that  he  was  authorized  by  the 
Arredondos  to  deliver  the  deed  upon  the  receipt  of  such  sum, 
(in  addition  to  a  balance  of  priocipal  of  about  five  thousand 
dollars,  remaining  due  upon  the  contract,}  as  he  (Thomas) 
might  think  proper.  He  also  admits  the  tender  of  the  five 
thousand  dollars ;  but  that  he  demanded  fifteen  thousand  dollars 
before  he  would  deliver  the  deed.  Thomas  then,  according  to 
his  admissions,  held  this  deed  in  trust,  with  a  discretionary 
power  to  deliver  it  upon  the  payment  of  such  sum  as  he 
*ahould  demand  over  and  above  five  thousand  dollars.  The 
five  tiiottsand  dollars  was  duly  tendered,  but  he  chose  to  de- 
mand ten  thousand  dollars  more.  He  assumed  then  either 
arbitrarily  or  upon  his  construction  of  the  contract,  to  claim 
ten  thousand  dollars  more  than  wasadmitted  by  the  complain* 
ant  to  be  due,  and  of  course  made  himself,  to  a  certain  extent, 
9  party  to  the  merit?  of  the  question.  And  it  was  competent  to 
the  Court  of  Chancery  to  say,  whether,  upon  examination,  he 
bad  abused  his  trust,  and  demanded  that,  for  which  there  was 
no  colour,  or  to  have  decreed  a  delivery  of  the  deed  upon  pay* 
mant  of  such  sum  as  should  be  found  justly  due,  or  to  have 
dismissed  the  bill,  according  as  it  should  find  the  merits  of 
the  case  on  examination.  But  he  was  an  essential  party  to 
enable  the  complainant  to  obtain  the  relief  sought,  vis. :  a  title 
for  the  land.  Thomas  in  his  answer  admits,  that  Ward  had 
paid  upwards  of  thirty-five  thousand  dollars  upon  the  con* 
tract  Under  the  circumstances  of  this  case,  the  very  essence 
of  the  relief  is  to  be  obtained  only  by  a  decree  against  Tho- 
mas, to  deliver  the  deed. 

la  the  case  of  Wormly  v.  Wormly,  the  criterion  by  which 
it  was  determined  whether  a  party  was  nominal  or  not,  was 
whether  a  decree  against  him  was  sought.  The  Court  said  it 
would  not  suffer  its  jurisdiction  to  be  ouated  by  the  mere 
joinder  or  non-joinder  of  formal  parties,  but  will  proceed 


414  KSW-TOEK, 

Ward  V.  Arrcdondo. 


withoat  them,  and  decide  upon  the  merits  of  the  case  be- 
tween the  parties  who  hare  the  real  interest  'before  it,  when- 
ever it  can  be  done  without  prejudice  to  the  rights  of  others. 
Thomas,  we  think,  is  not  a  mere  formal  party,  but  that  a 
decree  against  him  is  essential  to  the  relief  claimed,  if  the 
complainant  is  entitled  to  it  Whether  he  is  or  not,  is  a  ques- 
tion upon  which  we  give  no  opinion. 

This  view  of  the  case  leads  to  a  denial  of  the  motion, 
and  remanding  the  cause  to  the  State  Court,  and  renders  it 
unnecessary  to  express  any  opinion  upon  the  second  point. 
But  as  it  is  in  a  great  measure  a  question  of  practice,  and  may 
be  applicable  to  other  cases,  it  may  not  be  amiss  to  express 
our  present  impressions  on  the  point. 

The  State  Court  had  unquestionably  jurisdiction  of  the 
cause.  The  complainant  had,  therefore,  a  right  to  go  there 
for  relief,  and  indeed  in  this  case  he  must  have  commenced 
his  suit  in  the  State  Court.  But  the  present  question  is,  suppos- 
ing the  Arredondos,  both  aliens,^  were  the  only  defendants,  one 
having  appeared  in  the  State  Court,  and  the  other  not ;  can 
the  one  who  has  appeared  remove  the  cause  and  give  the  Cir- 
cuit Court  of  the  United  States  jurisdiction  upon  the  merits? 
And  we  are  inclined  to  think  he  cannot  We  would  be  un- 
derstood, however,  as  confining  this  rule  to  cases  where  from 
the  subject  matter  of  the  suit  the  judgment  or  decree  must  be 
joint.  There  may  be  cases  in  eqdity  where  the  several  par- 
ties represent  distinct  interests,  so  that  separate  decrees  may 
be  made,  where  ^possibly  some  of  the  parties  may  take  the 
cause  into  the  Circuit  Court,  and  others  remain  in  the  State 
Court ;  but  it  ought  even  in  such  cases  to  be  a  very  strong 
and  palpable  case  of  separate  and  distinct  interests  to  sanction 
such  a  course.  There  is  nothing  disclosed  in  this  case  to  bring 
it  within  any  such  rule.  The  interest  is  fairly  to  be  presumed 
joint ;  and  the  cause  must  /!ome  entire  or  not  at  all  into  this 
Court,  before  the  merits  can  be  decided. 
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Can  then  one  of  the  alien  defendants  compel  his  co-defen- 
dant to  follow  him  into  this  Court  against  his  will  ?  We  put 
the  case  thus  strongly  in. order  to  test  the  principle.  And  we 
cannot  discover  any  satisfactory  ground  upon  which  such  a  doc- 
trine can  be  sustained.  The  judiciary  act  considers  the  re- 
moval of  the  cause  as  the  voluntary  act  of  the  party,  and  on 
his  petition.  By  the  word /Mzr/yi  as  here  used,  must  neces- 
sarily be  understood  the  defendant,  embracing  all  the  indivi- 
duals, be  they  more  or  Tess,  constituting  such  party.        -  . 

This  application  to  remove  the  cause  must  be  made  at  the 
time  of  entering  the  appearance  in  the  State  Court.  But  there 
is  nothing  that  makes  it  necessary,  that  such  application 
should  be  made  by  all  the  defendants  at  the  same  time. 
This  Court  is  not  possessed  of  the  cause  so  as  to  proceed 
therein  until  all  the  defendants  come  here.  But  when  the 
appearance  in  the  State  Court  shall  be  at  different  times  by 
different  defendants,  there  can  be  no  objection  to  their  ap« 
pearance  being  entered  in  this  Court  at  different  times ;  and 
indeed  such  a  construction  of  the  act  is  indispensable,  as  the 
application  for  the  removal  must  be  made  on  entering  the  appear- 
ance in  the  State  Court;  and  when  the  defendants  are  numer- 
ous, they  may  in  suits,  both  at  law  and  in  equity,  be  brought 
into  the  State  Court  at  different  times ;  and  that  Court  cannot 
cause  the  appearance  then  to  be  entered  nunc  pro  tunCy  so  as 
to  entertain  the  motion  to  remove  the  cause,  after  all  the  de^ 
fendants  are  brought  into  Court.^  But  if  all  the  defendants 
should  not  petition  to  have  the  cause  removed  into  this  Court, 
so  as  to  enable  it  to  proceed,  the  cause  may  be  remanded  to 
the  State  Court,  so  as  to  give  it  possession  of  the  whole  case.^ 
An  original  appearance  of  some  of  the  defendants,  cannot 
be  entered  in  this  Court.  The  cause  having  been  regularly  com- 
menced in  the  State  Court,  cannot  be  removed  therefrom  ex- 
cept in  the  mode  prescribed  by  the  act  of  Congress  y  the  ap- 
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first  be  entered  in  the  State  Coart,  and  the 
given,  lo  enter  die  appearance  in  this  Cooit ; 
the  State  Coart  is  prohibited  from  proceeding  any 
in  the  cause.  Bot  aiitil  then  it  may  proceed,  and  the 
might  be  in  some  cases,  that  proceedings  would  be  going 
«■  at  the  same  time,  in  the  same  cause,  in  both  Courts.  And 
this  Court  is  not  authorized  to  take  cognizance  of  the  causey 
onless  remored  in  the  manner  pointe<l.out  by  the  act 


C.  D.  CoLDKir  and  C.  Graham  for  the  plaintiC 

H.  D.  Sbdowicje  and  R.  SxBawicK  for  the  defendants. 
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The  United  States  v.  James  W.  Lent  st  al. 

The  proTiiion  in  the  2d  section  of  the  net  of  the  3d  of  March,  1797,  at  to  the 
adraifsion  in  evidence  of  authenticated  copies  of  bonds,  contracts,  and  other 
papers,  is  not  restricted  to  cases  where  suits  are  commenced  under  the  au- 
thority given  by  the  first  section  of  the  act,  but  applies  to  all  cases  where  the 
^  evidence  is  required.  • 

Where  a  Battalion  Quarter-Master  §^ve  a  bond  to  the  United  States,  condi- 
tioned **  to  expend  faithfuHy  all  public  monies  and  to  account  for  all  public 
property,"  it  was  held,  that  he  was  bound  tm  account  not  with  the  Quarter* 
Master  Gieneral,  but  the  Treasury  Department,  and  that  this  oblipition  ex- 
tended to  public  monies  as  well  as  public  property,  and  to  monies  expend- 
ed, by  him  while  acting  as  a  deputy  of  the  Quarter- Master  General;  and  a 
..  claim  for  credit  which  had  never  been  presented  at  the  Treasury,  was  re- 
jected.   • 

Utility  of  the  law  requiring  accounts  ag^ainst  the  United  States  to  be  presented 
at  the  Treasury^  before  they  can  be  used  in  a  suit. 

^      Brr'6b  to  the  District  Court  for  the  Southern  District  of 

The  plaintiffs  declared  in  the  Court  below,  upon  a  bond 
executed  by  the  defendants  to  the  plaintiffs,  on  the  22d  day 
of  August,  1816,  in  the  penal  sum  of  5,000  dollars,  with  the 
following  condition. 

**  The  condition  of  this  obligation  is  such,  that  whereas  the 
above  bounden  Lieut.  James  W.  Lent,  junr.,.  has  been  ap- 

,  pointed  a  Battalion  Quarter-Master  in  the  corps  of  artillery, 
and  has  accepted  said  appointment.  Now  if  the  said  Lieut. 
James  W.  Lent,  junr.,  shall  and  doth  at  all  times  henceforth 
and  during  his  holding  and  remaining  in  said  o£Sce,  faithfully 
expend  all  public  monies,  and  honestly  account  for  all  pub- 
iie  property  which  may  come  into  his  hands  in  his  said  capa- 

'  city  of  Battalion  Quarter-Master,  without  fraud  or  delay^ 
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then  the  above  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue.     J.  W.  Lent,  junr.     J.  W.  Lent" 

Breaches  were  assigned  by  negativing  the  words  of  the 
condition  of  the  bond^  and  the  defendant  pleaded  the  general 
issue  and  performance. 

On  the  trial,  the  plaintiffs  gave,  in  evidence  a  copy  of  the 
bond,  duly  authenticated,  under  the  aet  of  Congress,  and  also 
an  authenticated  transcript  of  the  account  of  J.  W.  Lent,  junr. 
as  adjusted  at  the  Treasury  Department,  stating  a  balance 
against  him  of  5,962  dollars  99  cents. 

J.  W.  L^nt,  junr.  had  acted  in  his  capacity  of  Battalion 
Quarter-Master,  as  deputy  to  Colonel  Mullany,  who  was 
Quarter-Master  General ;  and  the  defendants  offered  in 
evidence,  an  account  made  by  his  direction,  between  Lent 
and  the  United  States,  containing  items  credited  to.  Lent, 
which  appeared  never  to  have  been  presented  to  the  accounting 
officers  at  the  Treasury  Department.  This  was.  accompanied 
with  evidence,  that  Lent  had  paid  monies,  receipts  for  which 
were  taken  in  the  name  of  Col.  Mullany,  and  by  some  other 
circumstances  of  the  same  kind. 

The  plaintiffs  objected  to  the  admission  of  this  account  as 
evidence,  but  the  objection  was  overruled,  and  the  jury  found 
a  verdict  for  the  defendants.  The  cause  was  thereupon  re- 
moved to  this  Court  upon  a  bill  of  exceptions. 

R,  TiLLOTSON  for  the  plaintiffs. 

D.  B.  OoDEN  and  R.  I.  Wells  for  the  defendants. 

THOMPSON,  J.  This  case  comes  up  on  a  writ  of  error  to 
the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New- York,  and  the  question  presented  for  the  deci- 
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sion  of  this  Courts  arises  upon  a  bill  of  exceptions  taken  at 
the  trial.  The  action  is  founded  upon  a  bond  given  by  the 
defendants  belovvy  with  a  condition,  that  J.  W.  Lent,  junr.,  a 
Battalion  Quarter-Master  in  the  corps  of  artillery,  should  at 
all  times  during  his  holding  said  office,  faithfully  expend  all 
public  monies,  and  honestly  account  for  all  public  property 
that  should  come  into  his  hands,  in  his  capacity  of  Battalion 
Quarter-Master. 

Upon  the  trial,  the  defendants  offered  in  evidence  for  the 
purpose  of  showing  that  the  Battalion  Quarter-Master  had 
duly  accounted,  an  account  made  out  under  the  direction  of 
Col.  Mullany,  the  Quarter-Master  General,  by  which  the 
balance  against  Lent  is  stated  to  be  eighteen  hundred  and 
eight  dollars  ninety-nine  cents ;  whereas  by  the  Treasury 
statement,  it  appears  to  be  five  thousand  nine  hundred  and 
sixty-two  dollars  ninety-nine  cents.  This  was  objected  to, 
on  the  ground  that  it  did  not  appear  that  the  credits  claimed 
had  been  presented  to  the  accounting  officers  of  the  Treasury. 
This  objection  was  overruled,  and  the  account  admitted. 
And  whether  properly  admitted  or  not,  is  the  question  to  be 
decided. 

Upon  the  argument,  however,  another  question  was  made 
on  the  part  of  the  defendants  in  error,  as  to  the  admissibility 
in  evidence  of  a  certified  copy  of  the  bond,  upon  which  the 
action  is  founded,  which  although  not  properly  arising  upon 
the  case,  may  be  very  shortly  disposed  of.  It  would  be  m 
sufficient  answer,  that  no  objection  was  made  upon  the  trial 
to  the  evidence  ;  but  had  an  objection  been  made,  it  would 
have  been  unavailable.  This  copy  was  duly  certified  in  the 
manner  directed  by  the  act  of  Congress  of  the  3d  of  March. 
1797/  which  declares,  that  all  copies  of  bonds,  contracts, 
or  other  papers,  relating  to,  or  connected  with,  the  settlement 
of  any  accounts  between  the  United  States  and  an  individual, 
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when  certified  by  the  Register  to  be  true  copies  of  the  origi* 
nals  on  file,  and  authenticated  under  the  seal  of  the  Depart- 
ment, shall  have  equal  validitjr,  and  be  entitled  to  the  same, 
degree  of  crediti  which  would  be  due  to  the  original  papers 
if  produced  and  authenticated  in  Court  With  a  proviso,  as 
to  certain  cases  where  the  plea  is  verified  by  an  oath,  which, 
however,  do^s  not^pply  to  the  present  ease.  The  construc- 
tion contended  for,  on  the  part  of  the  plain tifis  in  error,  that 
this  provision,  as  to  the  admission  of  authenticated  copies,  is 
restricted  to  certain  cases,  where  suits  are  commenced  under 
authority  given  by  the  first  section  of  the  act,  cannot  be  sus- 
tained, although  it  is  not  perceived  why  the  present  is  not 
such  a  case.  But  the  provision  is  general,  atid  applies  to  all 
cases  where  the  evidence  is  required  ;  and  is  founded  upon  a 
prudent  precaution  to  guard  against  the  loss  of  the  original. 

But  the  account  offered  on  the  part  of  the  defendant,  and 
admitted  by  the  Court,  was  not  competent  evidence.  It  can- 
not be  taken  out  of  the  prohibition  contained  in  the  4th  lec- 
tion of  the  act  already  referred  to,  which  declares,  that  in 
suits  between  the  United  States  and  individuals,  no  claim  for 
a  credit  shall  be  admitted  upon  the  trial,  but  such  as  shall  ap* 
pear  to  have  been  presented  to  the  accounting  officers  of  the 
Treasury  for  their  examioatioo,  and  by  them  disallowed,  in 
whole  or  in  part,  unless  it  should  be  proved  to  the  satisfae- 
tion  of  the  Court,  that  the  defendant  is  at  the  time  of  trial  in 
possession  of  vouchers,  not  before  in  bis  power  to  procure, 
and  that  he  was  prevented  from  exhibiting  a  claim  for  such  cre« 
dit  at  the  Treasury,  by  absence  from  the  United  States,  or  some 
unavoidable  accident.  It  was  not  pretended  upon  the  trial, 
that  this  case  came  within  the  special  exceptions  in  the  act. 

But  it  is  said,  that  the  Battalion  Quarter-Master  was  not 
bound  to  account  to  the  United  States,  but  only  to  the  Quar^ 
ter-Master  General,  and  that  this  section  of  the  act  does  not 
therefore  apply  to  the  case.    I  am  unable  to  discover  any 
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ground  upon  whteb  this  position  can  be  sustained.  This 
bond  is  given  to  the  United  States,  and  it  is  nor  pretended  bat 
that  it  WMS  given  pursuant  to  the  requirements  of  law.  It  is 
certainly  not  a  bond  given  to,  or  for  the  benefit  of,  the  Quar* 
ter-Master  General.  The  account  is  to  be  rendered  by  the 
Battalion  Quarter-Master  to  the  United  States,  according  to 
the  true  interpretation  of  the  provisions  of  this  bond.  He 
might  perhaps  account  through  the  Quarter- Master  General ; 
but  there  can  be  no  doubt  but  the  United  States  have  a  right 
to  call  upon  himxto  account  for  all  public  monies  received  by 
him  for  di3bursements.  And  these  accounts  must  be  submit- 
ted to  the  accounting  officers  of  the  Treasury  Department, 
and  they  are  to  judge  in  the  first  instance  of  their  sufficiency. 
And  this  is  a  regulation  founded  upon  the  soundest  principles 
of  public  policy.  If  officers  entrusted  with  the  disbursement 
of  public  monies  were  left  to  account  only  in  the  Courts  of 
Justice,  and  upon  the  trial  of  suits  brought  against  them,  it 
would  leave  the  state  of  public  accounts  in  endless  confusion 
and  uncertainty. 

It-was  urged  on  the  argument,  that  by  the  terms  of  the 
bond,  J.  W.  Lent,  junr.  is  only  bound  faithfully  to  expend 
all  public  monies,  but  is  not  required  to  account  for  such  ex- 
penditure, to  the  government,  but  that  it  is  enough  for  him 
to  account  therefor  upon  the  trial ;  that  the  obligation  to  ac- 
count relates  to  public  property,  and  not  money  received  for 
disbursement.  This  is  too  narrow  a  construction  of  the  bond, 
and  cannot  comport  with  the  object  thereof,  or  the  true  in- 
tent and  understanding  of  the  parties.  But  admitting  the 
bond  as  to  the  disbursement  of  monies,  only  requires  a  faith- 
ful expenditure,  who  is  to  judge  whether  there  has  been  such 
faithful  expenditure  ?  The  act  of  Congress  has  answered  the 
question,  by  requiring  this  to  be  submitted  in  the  first  in- 
/  atance^  to  the  accounting  officers  of  the  Treasury,  and  if  dis- 
allowed there,  the  claim  may  be  set  up  on  the  trial  of  the 
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cause  against  such  disbursiDg  officer.  This  is  imposing  oo 
the  party  no  hardship^  or  precluding  him  from  the  ultimate 
decision  of  the  Courts  of  Justice  upon  die  merits  of  auch 
claim.  Such  is  the  obvious  construction  to  be  given  to  the 
act  of  Congress,  and  it  has  been  so  considered  by  the  Su- 
preme Court  of  the  United  States  in  the  case  of  Walton  v» 
United  States.* 

The  judgment  of  the  Court  below^  must  accordingly  be 
versed. 

a  9  Wheat.  651. 
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Covenant  will  not  lie  upon  words  in  an  instrument  inserted  by  way  of  condi- 
tion or  defeasance  by  the  performance  of  some  collateral  act. 

So  upon  a  penal  bond  conditioned  that  one  should  account  for  public  monier, 
property,  &c. :  held,  that  covenant  would  not  lie  upon  the  condition. 

But  covenant  will  lie  upon  the  bond  itself;  but  the  breach  assipied  mutt  be  the 
non-payment  of  the  penalty. 

Where  corenant  was  brought  upon  the  bond  itself,  and  the  breach  assigned 
was  the  non-perfotmance  ef  the  condition,  it  was  held  bad  on  demurrer. 

THOMPSON,  J.  This  case  has  been  certified  into  this 
Court,  from  the  Northern  District  of  this  state,  under  the  pro* 
visions  of  the  judiciary  act,^  the  judge  of  that  Court  having 
been  the  District  Attorney  by  whom  the  suit  was  commenced. 

The  question  arises  upon  demurrer  to  the  declaration. 
The  action  is  covenant  on  a  bond,  in  the  penalty  of  five 
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thousand  dollars,  by  which  the  defendant  and  Jacob  Brown, 
acknowledge  themselves  to'  be  held  and  firmly  bound  to 
the  United  Sutes  in  that  sum;  and  for  the  payment  of 
which  they  bind  themselves  jointly  and  severally,  with  a 
condition,  that  if  the  said  Samuel  Brown,  junr.  ''shall  well 
and  faithfully  account  for  all  public  monies  that  may  come 
into  his  hands,  as  Deputy  Quarter-Master  General,  and  faith- 
fully a<tcount  for,  and  distribute  all  public  property  that  he 
may  receive  into  his  charge,  then  the  obligation  to  be  void,  ■ 
else  to  remain  in  full  force  and  virtue." 

The  general  question  that  arises  in  this  case,  is,  whether 
debt  or  covenant  is  the  proper  action  to  be  brought  upon  a 
bond  like  the  one  in  question.  On  an  examination  both^ 
of  the  elementary .  writers  and  adjudged  cases  on  this  ques- 
tion, there  seems  to  be  considerable  uncertainty  and  contra- 
riety of  opinion.  The  general  rule  however  is,  that  the 
action  of  covenant  is  not  confined  to  any  particular  words, 
but  may  be  maintained  upon  any  sealed  instrument,  where 
the  words  import  an  agreement.  BMt  where  the  words  do 
not  amount  to  an  agreement,  covenant  will  not  lie. 

In  the  present  case,  covenant  might  probably  be  main- 
tained, upon  the  penalty  Df  the  bond,  if  the  breach   was 
properly  assigned.     It  contains  an  acknowledgment  of  an  in- ' 
debtedness  to  the  United  States  of  five  thousand  dollars,  and 
a  promise  to  pay.     But  the  breach  of  the  covenant  would  be 
the  non-payment  of  the  five  thousand  dollars,  in  part  or  in 
whole.     The  first  count  in  the  declaration  sets  out  that  the 
defendant  did  covenant  to  pay  tp  the  United  States  the  sum 
of  five  thousand  dollars,  and  had  the  breach  assigned  been  the 
non-payment  of  the  money,  it  might  have  been  unexception- 
able.    But  the  breach  assigned  is,  that  the  defendant  refused 
and  neglected  to  pay  out  and  distribute,  or  account  for  the 
money  and  public  property  which  he  had  received,  as  Depu- 
ty Quarter-Master  General.     The  bj-each  assigned  does  not 
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therefore  come  within  the  covenant,  as  set  out.  It  Is  not 
alleged  in  the  first  count,  that  the  defendant  covenanted,  or 
agreed  to  covenant  for  such  money  and  public  property,  or  to 
pay  out  and  distribute  the  same.  The  breach  assigned  must 
always  be  clearly  within  the  covenant.  The  first  count  in 
the  declaration  is  therefore  bad  on  this  ground. 

The  other  counts  in  the  declaration  are  founded  entirely 
upon  the  condition  of  the  bond,  without  noticing  any  cove- 
nantor agreement  contained  in  the  penal  part,  and  allege  that 
the  defendant  did  thereby  covenant  with  the  United  States, 
that  he  would  well  and  faithfully  account  for  all  public  mo- 
nies, and  distribute  all  public  property  that  should  come  into 
his  hands  as  Deputy  Quarter-Master,  and  assigning  various 
breaches  of  such  covenants. 

The  question  that  arises  on  these  counts,  is,  whether  an  ac- 
tion of  covenant  will  lie  upon  a  mere  condition  or  defeasance 
in  a  penal  bond,  relating  to  some  collateral  matter,  and  not 
for  the  payment  of  money.  If  covenant  can  be  maintained 
upon  the  condition  of  the  bond,  it  must  be  because  it  contains 
per  se  an  agreement  to  do  some  act.  But  there  are  no  words 
in  the  condition,  importing  an  agreement  It  merely  sets  out 
what  shall  avoid  the  covenant  or  obligation,  contained  in  the 
penal  part  of  the  bond,  and  is  fdr  the  benefit  of  the  obligor,  and 
showing  the  terms  and  conditions  upon  which  he  can  exoner- 
ate and  discharge  himself  from  the  debt  he  has  acknowledged 
he  owed  the  obligees.  The  condition  when  taken  by  itself, 
is  senseless  and  imperfect  as  a  contract. 

Although  there  is  some  uncertainty  as  to  what  words  shall  be 
deemed  to  amount  to  a  covenant,  I  think  it  may  be  laid  down  as 
a  sjife  conclusion,  that  covenant  will  not  lie  upon  words  in  an  in- 
strument inserted  by  way  of  condition  or  defeasance,  by  the 
performance  of  some  collateral  act. 

It  may  be  pretty  safely  affirmed,  that  covenant  upon  this 
condition  cannot  be  sustained  against  Jacob  Brown,  the  sure- 
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tj.  He  is  not  even  named  in  the  condition,' and  there  are 
no  words  which  in  any  shape  or  manner  import  an  agree- 
ment on  his  part,  either  himself  to  account  for  the  faith- 
ful expenditure  of  public  money,  and  the  distribution  of 
public  property,  of  that  the  defendant  shall  do  it.  If  cove- 
nant will  therefore  lie  against  the  defendant,  it  presents  the  sin- 
gular case,  that  upon  the  same  instrument  one  kind  of  action 
will  lie  against  one  of  the  obligors,  which  will  not  lie  against 
the  other. 

It  is  unnecessary  to  decide,  whether  in  all  cases  where 
covenants  are  secured  by  a  penalty,  the  extent  of  damages 
is  limited  to  such  penalty,  as  against  the  principal.  It  cer- 
tainly is,  so  far  as  relates  to  the  surety.  And  if,  as  against  the 
principal,  damages  may  be  recovered  beyond  the  penalty, 
we  have  a  case  where,  upon  the  same  instrument,  theie  is  one 
rule  of  damages  for  one  obligor,  and  a  different  rule  for  the 
other.  Such  incongruities  I  apprehend  are  not  sanctioned  by 
the  law. 

I  am  accordingly  of  opinion  that  the  defendant  is  entitled 
to  judgment  upon  demurrer. 

R.  TiLLOTSON,  D.  A.  for  the  plaintiffs. 

W.  Slosson  and Grippbn  for  the  defendant 
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Caleb  Brewster  v.  David  Gelstok. 

The  Commofi  Lew  prartice  of  the  State  Coarti,  is  not  coDsidered  as  the  prac- 
tice  of  the  Circuit  Courts,  except  as  it  existed  at  the  passag^e  of  the  act  of 
1789|  and  so  far  as  it  has  since  been  adopted  by  rule. 

Although  the  law  of  the  state  re<iuiriDg  the  Supreme  Court  to  decide  on  a  bill 
of  exceptions,  before  a  writ  of  error  is  brought,  does  not  gOTcrn  the  practice 
of  this  Court,  yet  a  bill  of  exceptions  was  received  as  a  subititute  for  a  case 
on  a  motion  fur  a  new  trial. 

No  ezertiont  which  one  may  make  to  procure  the  condemnation  of  a  vessel  on* 
der  a  supposition  that  he  i«  entitled  to  a  part  of  the  penalty  as  informer,  can 
constitute  him  an  informer,  unless  he  actually  gare  the  information  which  led 
to  the  seisure. 

This  was  an  action  of  assumpsit  against  the  defendant^ 
who  was  Collector  of  the  Dictrict  of  New- York,  to  recover  a 
portion  of  a  forfeiture  which  the  plaintiff  claimed  under  the 
collection  law,  as  informer* 

The  declaration  contained  the  money  counts,  and  the  de- 
fendant pleaded  the  general  issue. 

It  appeared  on  the  trial,  that  the  brig  Rambler  from  St 
Bartholomew's,  was  on  the  7th  day  of  March,  1812,  boardedy 
and  a  man  put  on  board  of  her  at  Sandy  Hook  by  the  reve- 
nue rutter  Active,  under  orders  from  the  Collector  to  send 
vessels  from  St.  Bartholomew's  bound  for  Amboy  to  New- 
York.  The  plaintiff  was  master  of  the  Active,  but  was  ab- 
sent at  the  time  in  the  interior  of  the  state,  and  did  not  return 
until  April.  Cahoone,  the  lieutenant  of  the  Active,  boarded 
the  Rambler.  He  observed  by  the  manifest,  that  New-Lon- 
don^ the  port  of  the  Rambler's  destination,  had  been  erased, 
and  Perth-Araboy  freshly  written  in  its  place.     He  received 
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no  information,  nor  saw  any  thing  to  excite  a  suspicion  while 
on  board,  that  the  Rambler  was  violating  any  law.  of  the 
United  States.  The  Rambler  came  up  to  New-York,  where 
she  was  seized  on  the  9lh  day  of  March,  and  on  the  16th  a 
libel  was  filed  against  her.  The  seizure  was  made  in  conse- 
quence of  information  given  to  the  surveyor,  Schenck,  by 
two  of  her  seamen,  Burnham  and  Lovis,  and  their  testimony 
was  very  material  in  procuring  her  condemnation.  There 
was  no  evidence  offered  at  the  trial,  to  show  that  the  seizure 
was  made  in  consequence  of  information  given  by  the  plain- 
tiff. The  only  ajttempt  made  to  show  this,  was  by  the  testi- 
mony of  Smith,  second  mate  of  the  Active,  who  stated,  that 
the  defendant  had  admitted  in  conversation,  that  the  Ram- 
bler was  a  prize  of  the  Active,  and  that  her  officei*s  would  be 
entitled  to  a  share  of  the  forfeiture  if  the  Rambler  should  be 
condemned.  He  also,  and  a  \^itness  by  the  name  of  Clark, 
testified  that  Burnham  and  Lovis  had  admitted,  that  they 
first  gave  the  information  of  the  Rambler's  illegal  proceed- 
ings to  the  plaintiff.  But  the  testimony  of  Cahoone,  Schenck, 
Burnham,  and  Lovis,  and  documents  produced  on  the  trial, 
and  the  absence  of  the  plaintiff,  showed  that  this  was  not  the 
fact,  and  that  the  plaintiff  did  not  give  the  information  to  the 
Collector.  It  appeared,  however,  that  the  plaintiff  made  ex- 
ertions to  detain  Burnham  and  Lovis,  until  the  trial  of  the 
Rambler,  and  kept  them  on  board  his  vessel  for  that  put- 
pose;  and  was  instrumental  finally,  in  procuring  their  attend- 
ance as  witness^es.  It  appeared  however,  that  Schenck  made 
equal  exertions  for  these  purposes.  The  jury  found  a  verdict 
for  the  plaintiff,  for  2259  dollars  and  94  cents,  the  share  of 
the  forfeiture  to  which  he  would  have  been  entitled,  had  the 
information  been  given  by  him.  The  defendant's  counsel^ 
excepted  to  the  charge  to  the  jury,  which  is  fully  stated  in 
the  following  opinion  of  the  Courts  and  the  bill  of  exceptions 
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was  now  argaed  on  a  motion  for  a  new  trial,  for  miadirection 
of  the  Court,  and  because  the  yerdict  was  against  eyidence. 

T.  A.  Emmet  and  C.  Graham  for  the  plaintiff. 

D.  B.  OoDEir  and  C.  Baldwik  for  the  defendant 

THOMPSON,  J.  It  has  been  made  a  preliminary  ques- 
tion, whether  this  Court  can  hear  an  argument  upon  the  bill 
of  exceptions  taken  in  this  cause.  The  defendant's  counsel 
consider  the  case,  as  coming  within  the  practice  of  the  Su* 
preme  Court  of  this  state,  under  a  statute,*  which  requires, 
that  a  bill  of  exceptions  uken  upon  the  trial  of  a  cause,  shall 
be  heard  and  decided  upon  in  the  Supreme  Court,  before  a 
writ  of  error  is  brought. 

This  view  of  the  practice  of  this  Court,  is  however  not  eor- 
rect.  The  judiciary  act  of  178D^  gives  to  the  Courts  of  the 
United  States  power  to  make  and  establish  all  necessary  rules 
for  conducting  business  in  said  Courts.  It  has  been  re- 
peatedly decided  by  the  Supreme  Court,  that  the  34th  sec- 
tion of  this  act,  which  requires  that  the  laws  of  the  several 
states  shall  be  regarded  as  rules  of  decision  in  trials  at  com- 
mon law  in  the  Courts  of  the  United  States,  in  cases  where 
they  apply,  does  not  extend  tQ,  or  regulate  the  practice  of 
the  Courts. 

The  act  of  Congress  usually  called  the.  process  act,^  pass- 
ed  about  the  same  time,  and  the  subsequent  act  of  May,  1792,^ 
upon  the  same  subject,  adopt  as  the  practice  of  the  Courts 
of  the  United  States,  in  cases  at  common  law,  the  modes  of 
proceeding  then  in  use  in  the  Supreme  Courts  of  the  several 
states,  subject  to  such  alterations  as  the  said  Courts  respec- 
tively shall  in  their  discretion  deem  expedient,  or  to  such 
regulations  as  the  Supreme  Court  of  the  United  States  shall 

a  1 R.  L.  319.  b  a  Vol  L.  U.  S.  S3.  $  17.  e2  Vol.  L.U.S.  72. 
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tbink  proper  from  time  to  time,  by  rule,  to  prescribe  to  any 
Circuit  or  District  Court  concerning  the  same. 

It  is  understood  that  at  an  early  period,  soon  after  the  organi- 
zation  of  the  Courts  of  the  United  States,  the  Judges  of  the  Cir-* 
cuit  Courts  adopted  the  practice  of  the  State  Courts.  This  was 
at  a  time  when  the  English  practice  prevailed  pretty  general- 
ly ;  at  all  events  in  this  state.  And  it  is  believed,  that  it  has 
not  been  the. course  of  the  Circuit  Courts,  to  change  from 
time  to  time  their  practice,  so  as  to  conform  to  the  State 
Courts,  without  first  adopting  it  by  rule.  It  does  not  appear 
that  any  rule  on  the  subject  has  been  at  any  time  made  by 
this  Court 

Had  judgment  been  entered  upon  the  verdict,  in  the  term 
when  the  cause  was  tried,  I  should  consider  it  irregular, 
and  entirely  useless  to  hear  an  argument  upon  this  bill  of 
exceptions;  because  this  Court  would  have  no  authority 
to  set  aside  such  judgment  But  it  appears,  that  there  was  an 
order  to  stay  proceedings,  and  no  judgment  has  been  entered. 
1  do  not  therefore  see  any  objections  to  hearing  an  argument, 
as  upon  a  motion  for  a  new  trial.  A  bill  of  exceptions  can, 
technically,  only  be  used  on  a  writ  of  error  :  but  there  can 
be  no  good  reason  why  it  shquld  not  be  received  as  a  substi- 
tute for  a  case,  showing  what  took  place  upon  the  trial,  and 
as  a  statement  of  facts  upon  which  the  motion  for  a  new  trial 
is  to  be  founded. 

Considering  the  case  therefore  in  this  light,  it  is  contended, 
on  the  part  of  the  defendant,  that  a  new  trial  ought  to  be 
granted. 

1st.  For  misdirection  of  the  Judge  ;  and, 

2d.  Because  the  verdict  is  against  evidence. 

If  the  bill  of  exceptions  taken  in  this  case  presented  for 
the  consideration  of  the  Supreme  Court  the  construction  of 
the  various  acts  of  Congress  that  have  been  referred  to  on 
the  argument,  it  might  be  deemed  expedient  to  permit  judg- 
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ment  to  be  entered,  and  to  haye  the  cause  brought  up  at  once 
upon  a  writ  of  error,  as  it  is  probable  from  what  fell  from  the 
counsel,  that  the  parties  would  not  be  satisfied  short  of  such 
an  appeal.  But  it  does  not  appear  to  me,  that  these  questions 
are  presented  by  the  bill  of  exceptions. 

It  has  been  contended  on  the  part  of  the  plaintiff,  that  the  offi« 
cers  of  revenue  cutters  do  not  stand  on  the  same  footing  with 
other  informers  as  to  the  information  given,  which  shall  entitle 
them  to  a  portion  of  the  penalty  or  forfeiture.  But  that  the  po* 
licy ,  true  intc  nt,  and  meaning  of  the  various  laws  on  this  subject, 
place  them  on  more  advantageous  ground.  That  they  are  not  to 
be  considered  as  officers  or  servants  under  the  Collector,  but 
have  independent  powers,  and  are  to  have  their  vigilance  ex- 
cited, and  rewarded  by  those  extra  allowances  of  a  portion  of 

'  the  forfeiture,  as  much  as  the  custom-house  officers.  That 
they  have  power  to  seize,  independent  of  the  direction  or  au- 
thority of  the  Collector ;  and  that  a  distinction  is  warranted 
by  the  different  provisos  in  the  91st  section  of  the  coUectioD 
law,^  under  which  the  plaintiff's  claim  in  this  case  is  set  up. 
But  the  bill  of  exceptions  presents  no  such  questions,  nor 

-  calls  upon  the  Supreme  Court  to  express  any  opinion  upon 
thenf.  That  Court  is  not  required  to  go  beyond  the  ques- 
tion of  law,  raised  by  the  bill  of  exceptions,  or  to  decide 
any  thing  more  than  whether  the  Court  erred  in  its  opi- 
nion upon  each  question  of  law.  How  stands  the  present 
case?  No  objection  arose  as  to  the  admission  or  rejection 
of  evidence,  which  being  clpsed,  the  defendant's  counsel  in- 
sisted generally,  that  upon  the  evidence  the  plaintiff  was  not 
entitled  to  recover,  and  called  upon  the  judge  so  to  charge  the 
jury.  The  plaintiff's  counsel  insisted,  that  he  was  entitled 
to  recover  upon  the  said  evidence,  and  requested  the  Judge 
so  to  charge  the  jury.  On  neither  side  was  the  Judge  called 
upon  for  any  special  direction  to  the  jury,  or  to  express  any 
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opinion  upon  any  question  of  law,  or  the  construction  of  any 
act  of  Congress.  And  the  only  direction  given  by  the  Judge 
to  the.  jury,  was,  that  if  they  were  satisfied  that  the  com* 
manding  officer  of  the  revenue  cutter  gave  or  sent  to  the  Col- 
lector, information,  that  the  Rambler  had  come  from  St.  Bar- 
tholomew's, having  on  board  a  cargo  which  was  pirobably  the 
produce  of  a  British  island,  and  that  she  was  bound  to  Am- 
boy  under  suspicious  circumstances,  and  contrary  to  the  ori- 
ginal destination,  as  appeared  on  the  papers,  and  that  he  had 
therefore  put  a  prize-master  on  board ;  and  th^t  such  infor- 
mation led  to  a.  seizure  of  the  vessel  and  cargo — in  such  case 
the  plaintiff  was  entitled  to  recover. 

To  this  direction,  the  defendant  could  certainly  make  no 
objection.  It  was  calling  upon  the  plaintiff  to  make  out  all 
that  could  he  reasonably  required  of  him,  under  the  most  ri- 
gid construction  of  the  law.  It  was  requiring  the  jury  to  be 
satisfied,  that  the  commanding  officer  of  the  revenue  cutter 
gave  material  information  to  the  Collector ;  that  he  had,  in 
consequence  of  what  he  discovered,  put  a  prize-master  on 
board,  and  sent  up  the  Rambler ;  and  that  such  information 
led  to  a  seizure  of  the  vessel.  If  the  evidence  warranted  the 
jury  in  answering  affirmatively  to  these  several  points  of  in- 
quiry, there  cannot  possibly  exist  a  doubt  but  the  f^laintiff 
would  be  entitled  to  recover.  The  seizure  in  such  case 
would  be  deemed  to  be  made  by  him,  and  he  be  held  responsi- 
ble for  the  act.  I  cannot,  therefore,  discover  any  ground  to 
sustain  the  motion  for  a  new  trial,  on  the  ground  of  any  mis- 
direction of*  the  Judge  as  to  the  law  of  the  case. 

2.  But  it  appears  to  me,  that  the  verdict  cannot  be  sustain- 
ed on  the  other  ground,  upon  which  the  motion  is  rested. 
Were  the  testimony  nearly  balanced,  I  should  be  disinclined 
to  disturb  the  verdict.  But  it  appears  to  me,  that  the  ver- 
diet  is  so  obviously  and  palpably  against  evidence,  that  it 
would  be  surrendering  all  control    over   verdicts  on  this 
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ground,  if  the  present  was  permitted  to  stand..  If  any  thing 
was  done  by  the  officers  of  the  revenue  cutter  to  sustain  the 
claim  of  the  plaintiff,  the  commanding  officer  Lieut  Ca» 
hoone,  would  be  most  likely  to  know  it,  and  stood  in  the  best 
situation  to  give  correct  information  on  the  subject.  He 
states,  that  general  instructions  had  been  given  by  the  Col<- 
lector,  to  put  a  man  on  bo^rd  of  all  vessels  from  St  Bartholo* 
mew's,  bound  to  Amboy,  and  send  them  up  to  New-York. 
That  he  boarded  the  Rambler,  on  the  7th  of  March,  1812,  be- 
fore  she  came  to  the  point  of  changing  her  course  for  Amboy. 
That  he  demanded  the  manifest,  and  perceived  that  the  word 
New-London,  as  the  place  of  the  vessePs  destination,  had  been 
recently  erased,  and  the  word  Perth-Amboy  substituted  in 
the  place.  That  Capt/  Adams,  the  master  of  the  vessel,  in* 
formed  him,  that  she  was  originally  bound  to  New-London, 
but  he  was  then  going  to  Amboy.  That  he  received  no  in- 
formation whilst  on  board  the  Rambler,  nor  did/ he  discover 
any  thing  to  excite  suspicion,  respecting  the  origin  of  the 
cargo ;  or  that  any  thing  had  been  done  in  violation  of  the 
laws  of  the  United  States,  except  that  she  was  from  St.  Bar- 
tholomew's. That  he  put  a  man  on  board  of  her,  and 
ordered  her  to  proceed  to  New-York,  in  compliance  with 
the  gefteral  order  of  the  defendant  as  Collector.  That  he 
came  up  to  New- York  two  or  three  days  afterwards,  and  that 
neither  Burnham  nor  Lovis,  made  any  communication  to  him 
relative  to  the  cargo  or  the  proceedings  of  the  Rambler. 

And  it  is  here  to  be  observed,  that  no  such  communication 
could  have  been  made  to  the  plaintiff;  for  it  is  in  proof,  that 
he  was  at  this  time  absent  on  a  visit  to  his  friends  on  the  Mo- 
hawk river.  And  besides,  Burnham  swears  that  he  gave  the 
first  information  to  the  Surveyor,  Peter  A.  Schenck,  witliin 
a  day  or  two  after  the  Rambler  came  up  to  New- York ;  and 
which  appears  from  the  testimony  of  Schenck,  to  have  been 
on  the  9th  March,  and  which  at  that  time  was  particularly 
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stated  and  reduced  to  writing  by  him,  relative  to  the  proceed- 
ings of  the  Rambler,  and  origin  of  the  cargo.  And  Schenck 
agreed  with  Buroham  and  Lovis  that  they  should  remain  here 
as  fitnesses,  and  paid  them  for  their  time.  No  information 
appears  to  have  come  from  the  o£Bcers  of  the  revenue  cut- 
ter, that  at  all  contributed  to  the  condemnation.  The  Ram- 
bler w;^s  not  sent  up  to  New-York  in  consequence  of  any 
suspicion  entertained  by  Lieut.  Cahoone,  but  in  compliance 
with  the  general  order  of  the  Collector^  to  send  up  all  ves- 
sels from  St.  Bartholomew's,,  bound  to  Amboy.  The  altera* 
tion  of  the  manifest  excited  no  suspicion,  nor  does  it  appear 
that  even  this  was  communicated  to  the  Collector  until  after 
information  relative  to  the  cargo  was  communicated  by  Burn- 
ham  to  Schenck.  Whether  the  officers  of  the  cutter  were  bound 
to  obey  the  general  order  given  by  the  Collector,  or  whether 
such  order  would  have  protected  them,  had  the  vessel  been 
acquitted,  is  unimportant  in  the  present  case.  Lieut.  Ca- 
hoone  obeyed  the  order,  and  did  what  he  did,  in  conse- 
quence of  it.  He  did  not  pretend  to  act  on  any  suspicion 
entertained  by  himself,  for  he  expressly  denies  he  had  any* 
He  neither  did  in  point  of  fact,  nor  even  claims  to  give  any  in- 
formation of  the  least  importance.  The  bill  of  exceptions 
sets  forth,  that  it  was  stated,  and  admitted  by  the  counsel  of 
the  plaintiff  and  defendant,  that  the  brig  and  cargo  were  con- 
demned upon  the  testimony  of  Burnham  and  Levis.  And 
that  their  information  was  first  giveti  to  Schenck,  cannot  ad- 
mit of  a  doubt ;  any  agency  afterwards  of  the  plaintiff  in  pro- 
curing their  attendance  as  witnesses,  cannot  in  any  point  of 
view  be  information,  within  the  sense  of  the  law  which  will 
entitle  the  plaintiff  to  a  portion  of  the  forfeiture.  The  testi- 
mony of  Smith,  taken  in  connexion  witli  the  explanation  of 
Lieut.  Cahoone,  and  when  contradicted  in  many  respects  by 
the  other  evidence,  cannot  be  considered  as  entitled  to  much 
weight.  And  there  certainly  must  be  some  mistake  in  Clark's 
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testimony,  when  he  states,  that  Burnham  told  him,  he  gare 
the  plaintiff  the  first  information  of  the  proceedings  of  the 
Rambler,  if  he  is  to  be  understood  as  saying  that  Burnham 
told  him  he  ^ave  the  information  to  the  plaintiff  before  he 
did  to  any  body  else  ;  for  plaintiff  did  not  return  from  the 
Mohawk  river  until  the  30th  of  March ;  and  it  is  in. proof  be- 
yond contradiction,  that  Burnham  communicated  the  infor- 
mation to  Schenck  on  the  9th  of  March.  From  an  attentire 
examination  therefore  of  the  evidence,  I  am  unable  to  disco- 
ver that  the  officers  of  the  revenue  cutter  gave  any  informa-- 
tion  that  led  to  the  seizure,  or  that  in  the  least  contributed  to 
the  condemnation. 

A  new  trial  must  accordingly  be  awarded,  upon  payment 
of  costs. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


KEW-YORK,  SEPTEMBER  TERM,  1826,  AT  NEW-TORK. 


^HoD.  SMITH   THOMPSON,   Ascociatc   Justice  of  the  Supreme 
BEFORE  <  Court. 

I  Hon.  WILLIAM  P.  VAN  NESS,  District  Jud^e. 


The,  United  States  v.  Four  Part  Pieces  of  Woollen 

Cloth. 

Proceedings  by  libel  were  instituted  upon  •  seizure  of  goods,  and  «  bond  given 
for  their  appraised  value  on  the  deiirery  of  the  goods  to  the  claimant.  After- 
wards the  libel  was  by  amendment  changed  to  an  information,  and  the 
goods  were  condemned.  On  an  application  for  an  attachment  against  the 
obligors  in  the  bond,  it  was  held,  that  although  the  case  was  not  regularly 
within  the  89th  section  of  the  collection  law,  yet  a  compliance  with  the  stipu- 
lations  in  the  bond  might  be  enforced  by  attachment  against  the  obligors. 

And  the  Court  (leld,  tlMit  it  made  no  difference  that  the  obligors  were  only  sure- 
ties, and  had  not  ihemselres  received  the  goods. 

If  the  claimant  is  not  a  party  to  the  bond,  all  the  obligors  are  to  be  deemed 
principals. 

The  bond  was  taken  in  the  District  Court  of  New-York,  and  under  the  statute 
dividing  the  District  the  proceedings  were  transferred  to  the  District  Court 
of  the  Northern  Dii^trict,  and  by  a  subsequent  statute  to  this  Court,  wheice  the 
condemnation  took  place.    The  condition  of  the  bond  was  to  pay  the  ap- 

.  praised  value  of  the  goods  into  the  District  Court,  if  they  should  be  con- 
demned in  that  Courts  Held,  that  a  condemnation  in  this  Court  had  the  same 
effect  to  forfeit  the  bond. 
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THOMPSON,  J.  On  the  19th  day  of  July,  in  the  year 
1813,  Joseph  Kaumaiij  John  I.  Labouisse,  and  Nicholas  M. 
Delonguemare,  entered  into  a  bond  to  the  United  States  in 
the  penalty  of  four  thousand  four  hundred  and  seventy-six 
dollars,  reciting  the  seizure  and  libel  of  certain  articles  of  mer- 
chandise in  the  District  Court  for  the  District  of  New- York ; 
and  that  the  goods  in  question  in  this  case  had,  by  consent 
of  parties,  been  appraised  at  two  thousand  three  hundred  and 
eighty-eight  dollars,  and  concluding  with  a  condition,  that  the 
bond  should  be  void  if  the  obligors  or  either  of  them  should 
pay  into  the  District  Court  the  said  sum  of  two  thousand  three 
hundred  and  eighty-eight  dollars,  in  case  the  said  goods  should, 
by  sentence  and  decree  of  the  District  Court,  be  adjudged  to 
be  forfeited  or  condemned  to  the  use  of  the  United  States, 
within  twenty  days  after  the  sentence  and  decree  should  be 
pronounced.  With  some  other  stipulations  in  case  of  acquit- 
tal, not  necessary  here  to  be  noticed. 

At  the  last  term  of  this  Court  a  rule  was  granted,  requiring 
the  obligors  in  the  bond  to  show  cause  why  they  should  not 
comply  with  the  stipulation  contained  in  the  condition  of  their 
bond.  That  rule  has  been  served  only  upon  Delonguemare,  and 
he  appears  now,  and  presents  his  affidavit,  alleging,  that  he 
was  security  only :  that  he  never  had  the  goods  in  his  pos- 
session, or  the  proceeds  thereof,  and  that  he  has  no  indem- 
nity. 

This  appears  to  be  a  cause  of  long  standing;  and. a  brief 
statenient  of  some  of  the  leading  circumstances  attending  it, 
may  be  necessary  to  a  right  understanding  of  the  decision. 

The  libel  was  filed  in  April,  1813,  as  upon  a  seizure  made 
on  navigable  waters,  and  the  proceedings  carried  on  accord- 
ing to  the  course  of  the  admiralty.  At  this  time  the  whole 
state  of  New- York  was  comprised  within  one  distriet.  The 
seizure  having  been  made  in  the  northern  part  of  the  state,  it 
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became  necessary,  under  the  act  of  Congress  dividing  the 
state  into  two  districts,  to  transfer  the  proceedings  into  the 
District  Court  for  the  Northern  District.  And  before  the 
determination  of  the  cause,  the  attorney  of  that  District  was  ap- 
pointed the  Judge  of  the  Court,  which  made  it  necessary,  un- 
der another  act  of  Congress,. to  transfer  the  cause  to  this  Court. 
In  September  term,  1824,  the  libel  was  so  amended,  as  to 
make  it  an  information  in  rem^  according  to  the  course  of  the 
Exchequer,  in  conformity  to  the  rule  laid  down  by  the  Su- 
preme Court  of  the  United  States  in  the  case  of  the  Sarah,* 
^that  in  cases  of  seizures  made  on  land,  under  the  revenue  laws, 
the  DistrictCourt  proceeds  as  a  Court  of  Common  Law,  accor- 
ding to  the  course  of  the  Exchequer  on  informations  in  rem^ 
and  the  trial  of  issues  of  fact  is  to  be  by  jury ;  but  in  cases  of 
seizure  on  water  navigable  from  the  sea  by  vessels  of  ten  or 
more  tons  burthen,  the  Court  proceeds  as  an  instance  Court 
of  admiralty,  by  libel,  and  the  trial  is  to  be  by  the  Court. 

The  goods  in  the  present  case  have,  been  condemned  in  this 
Court}  and  the  question  now  arises,  whether  the  effect  of  the 
decree  or  judgment  of  condemnation  can  be  obtained  upon  the 
above  mentioned  bond  ;  and  this  question  divides  itself  into 
two  considerations. 

1.  Whether  this  Court  has  authority  to  enforce  a  compli- 
ance with  the  stipulations  in  the  bond  by  attachment. 

2.  Whether  Delonguemare  under  the  circumstances  of  the 
case  is  exonerated  from  his  responsibility. 

It  was  undoubtedly  supposed  when  this  bond  was  given, 
that  it  was  authorized  by  the  provisions  of  the  89th  section  of 
the  act  of  the  2d  March,  1 797,  regulating  the  collection  of  duties, 
&c.^ :  and  the  whole  proceeding  in  the  District  Court,  was  un- 
der the  impression,  that  it  was  immaterial  whether  the  seizure 
was  upon  the  land  or  water;  that  in  both  cases  it  was  accord « 
ing  to  the  course  of  the  admiralty ;  and  such  is  believed  to 
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have  been  the  general,  if  not  the  universal  course,  until  the 
decision  in  the  case  of  the  Sarah.  It  is  equally  certain,  that 
this  was"^  not  a  case  coming  within  the  89th  section  of  the 
duty  act  But  it  does  not  follow,  that  the  bond  is  there- 
fore yoid :  It  was  voluntarily  given :  It  was  not  in  violation 
of  any  statute  nor  against  good  morals,  or  any  general  princi- 
ples of  law  :  It  was  for  a  valuable  consideration  ;  and  I  am  not 
aware  of  any  substantial  objection  to  its  validity,  that  could 
be  made  in  a  direct  suit  upon  it  at  law.  The  taking  of  the 
bond  was  tHie  act  of  the  Court,  and  not  of  the  United  States, 
or  the  custom-house  officers  who  were  the  parties  interested 
in  the  seizure ;  and  the  obligors  in  the  bond,  who  have  thereby 
taken  the  property  out  of  the  custody  of  the  Court,  are  estop- 
ped from  setting  up  any  informality  in  the  taking  of  the 
bond. 

If  the  proceedings  in  this  cause  had  properly  been  upon 
the  admiralty  side  of  the  Court,  there  could  be  no  question 
as  to  the  authority  of  the  Court  to  enforce  a  compliance  with 
this  bond  in  the  manner  now  prayed  for;  nor  do  I  think  any 
substantial  objection  now  exists. 

In  the  case  of  the  Alligator,^  it  was  held,  that  the  District 
Court,  by  virtue  of  its  general  admiralty  powers,  may  deliver 
property  on  bail ;  and  whether  the  security  be  taken  by  bond, 
or  stipulation  is  immaterial ;  that  on  such  security  a  summary 
judgment  may  be  entered ;  nor  is  it  material  whether  there  be 
any  statute  authorizing  the  delivery  on  bond  or  not.  The 
Court  having  jurisdiction  of  the  principal  cause,  must  possess 
jurisdiction  over  all  the  incidents,  and  may,  by  monition,  at- 
tachment, or  execution,  enforce  its  decrees,  against  all  who 
become  parties  to  the  proceedings.  So,  in  the  case  of  the  bri^ 
Struggle,**  a  bond  voluntarily  given  upon  the  delivery  of  pro- 
perty on  bail,  on  the-application  of  the  claimant,  was  held 
good,  although  the  condition  was  not  \n  conformity  to  the 
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89th  section  of  the  duty  act ;  and  that  the  obligors  in  the  bond 
were  estopped  from  contesting  the  validity.of  the  security. , 

The  case  of  Burke  v.  Trevitt,^  is  still  more  applicable  to 
the  present  It  is  there  held  that  the  District ,  Courtj^  as 
a  Court  of  revenue,  has  jurisdiction  of  all  seizures,  under 
laws  of  impost^  navigation,  or  trade  of  the  United  States,  and 
may  entertain  suits  for  the  condemnation  or  acquittal  of  pro- 
perty so  seized  ;  and  as  an  incident  to  such  jurisdiction,  may 
compel  a  re-delivery  of  the  property,  or  its  value,  into  the 
possession  of  those  who  may  be  ultimately  entitled  to  it  ;  and 
that  it  was  immaterial,  whether  such  a  proceeding  be  enforc- 
ed by  way  of  original  suit,  or  by  a  summary  decretal  order, 
in  a  cause  already  before  the  Court.  And  the  same  principle 
has  been  fully  sanctioned  by  the  Supreme  Court  of  the  Unit-' 
ed  States,  in  the  case  of  Slocum  v.  Mayberry,^  where  it  Js 
said,  that  the  judiciary  act  gives  to  the  Courts  of  the  United 
States  exclusive  cognizance  of  all  seizures  made  on  land  and 
water;  and  having  cognizance  of  the  seizure,  may  enforce  a 
redelivery  of  the  thing,  by  attachment  or  other  summary  pro- 
ceeding against  the  party  who  should  devest  such  possession. 

That  this  Court  has  authority  in  a  summary  way,  to  enforce 
a  compliance  with  the  stipulations  in  the  bond,  is  fully  estab- 
lished by  these  cases. 

2.  And  the  next  inquiry  is,  whether  the  present  is  a  pro- 
per case  for  the  exercise  of  such  authority.  Delonguemare 
seeks  to  exonerate  himself  on  the  ground,  that  he  was  surety 
only  in  the  bond,  and  has  no  indemnity,  and  that  he  never 
had  any  of  the  proceeds  of  the  goods.  If  there  was  any 
weight  in  the  allegation,  that  he  was  only  surety,  there 
would  be  some  difficulty  under  the  circumstances  of  the  case, 
in  extending  to  him  any  relief  on  this  ground.  It  does  not 
appear  by  the  bond,  who  were  principals  and  who  sureties. 
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have  been  the  general,  if  not  the  universal  c^ 


^ 


decision  in  the  case  of  the  Sarah.    It  is  eqf  ^ 
this  was  not  a  case  coming  within  the  fH  ^  ?- 


duty  act  But  it  does  not  follow,  t^,  ^  ^ 
fore  void :  It  was  voluntarily  given  J ,  ■  ^  ^  ^ 
of  any  statute  nor  against  good  moit  p  ^  ^  t 
pies  of  law  :  It  was  for  a  valuable  .%t  d  ^'  < 

.*     ^     ^     V     rf      * 

aware  of  any  substantial  objec^'  t  ^  ^  tr\  ^ 
be  made  in  a  direct  suit  upott  ^  ^  ^.  ^^  ^  ? 
bond  was  tfee  act  of  the  Coo  t  ^  ^,  t  t  \\ 
or  the  custom-house  oflBcri'  ^  ^  •'  >  f  s  ' 
in  the  seizure :  and  the  oM  I  f  •%  *   ?  ^  *• 
taken  the  property  out  ^  f  ?"  ^  ^  t  " 
ped  from  setting  ur^'  \i"f  t 
bond.  ii^%\' 

If  the  proceed/l'  |  J'  *^ 
the  admiralty  eif^f'" 


I 


s 


as  to  the  auth^  tt: 
this  bond  in/£  r 
substantia);/ 


iUthe 

a,  because 

xn  the  District 

This  objection 

.1  ue  sense  and  legal  con- 

Lhat  the  money  was  to  be 


.a. 


twenty  days  after  the  legal  and 
goods ;  and  when  this  is  pronounc- 
^  jurisdiction  of  the  cause,  it  is  all  that 
In  the, '  under  the  acts  of  Congress  in  relation  to 

Court,/  .its  in  this  state.    This  Court, for  the  purpose 

propi"  ad  determining  the  present  case,  became  substi- 

or  9'  ihe  place  of  the  District  Court.     A  state  of  things 

ju''  .  have  existed,  when  the  obligors  in  the  bond  would  not 
^  ve  been  willing  to  have  been  bound  by  so  literal  a  construc- 
tion of  the  bond.  Suppose  the  goods  had  been  condemned 
in  the  District  Court,  and  the  decree  on  appeal  had  been  re- 
versed, and  the  goods  acquitted;  there  would  have  been  a  for- 
feiture of  the  bond,  according  to  the  strict  letter ;  but  no  one 
w6uld  suppose  that  the  money  must,  notwithstanding  the  ac- 
quittal, be  brought  into  Court.  The  Court  must  be  govern- 
ed in  the  interpretation  of  the  bond  by  its  legal  effect  and 
operation ;  and  the  remedy  upon  it  is  the  same  as  if  the  cause 
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1  the  District  Court,  aad  the  condemnation 

y  to  the  contrary  therefore  having  been 
must  be  issued. 

the  plaintiffs, 
ndant. 
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.ppUcation  for  an  injpnction  to  restrain  the  infriogemcot  of  a  pateot 
«ght,  it  should  be  stated  in  the  bill,  or  by  affidavit,  that  the  conplainant  is 
the  inVeDtor ;  and  the  hill  must  be  sworn  to.    It  is  not  iufiicieni  that  he  swore 
to  this  fact  vrhen  he  obtained  hit  patent. 

To  obtain  the  iojonctioni  the  case  shoiUd  be  soch  as  to  leave  little  if  any  doobi 
iathe  minds  of  ihe  Courts  as  to  the  validity  of  the  patfiii  ;  especially  if  it 
rests  upon  the  complainant's  own  shotving  without  any  opposing  testimony. 

The  act  of  the  15ch  of  February,  1819,  does  not  alter  the  principles  on  which 
injunctions  are  granted,  but  merely  extends  the  jurisdiction  of  the  Circuit 
Courts  to  parties  not  before  falling  witliin  it.  ^ 

The  fttablished  rules  which  govern  Courts  of  Equity,  on  such  applications  are, 
that  where  there  has  been  an  exclusive  possession  of  some  duration,  under  the 
patent,  an  injunction  will  be  granted  without  putting  the  party  previously  to 
estsiblhh  the  validity  of  his  patent  at  law.  But  wheie  the  patent  is  recent, 
and  it  is  attempted  to  be  shown  that  the  specification  is  bad,  or  otherwise 
that  the  patent  ought  not  to  have  been  granted,  the  Court  will  not  talie  the 
decision  upon  itself,  but  will  send  the  pnrty  to  establish  his  patent  at  law. 

A  patent  for  an  improvement  should  describe  the  machine  in  use,  that  it  may 
be  known  in  what  rbe  iinprovehient  consists. 

One  had  patented,  "anew  and  useful  improvement  in  the  steam  tow-boat," 
but  the  specification  did  not  mention  the  invention  as  an  improvement,  but 
simply  described  a  tow-boat :  Held,  that  the  specification  was  broader  than 
the  patent,  and  therefore  bad. 
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The  inventioo  should  be  so  clearly  described,  as  to  enable  the  public  to  put  it 
in  use. 

The  specification  described  th<>  inrention  as  *'  consisting  essentially  in  attach- 
ing the  packet  to  the  steam-boat,  with  ropes,  chains,  or  spars,  so  as  to  com- 
'  municate  the  power  of  the  engine  from  the  towing  Tessel  to  the  Tossel  taken 
in  tow,  and  kepf  always  at  convenient  distance,  the  manneir  of  applying  the 
power,  varying  with  the  circumstances  in  some  measure  :"  held  bad  for  un- 
certainty, and  as  describing  a  well  known  natural  power,  and  not  an  inven- 
tion. 

This  was  an  application  for  an  injunction  against  the  viola- 
tion of  a  patent  right. 

The  complainant  stated  in  his  bill,  that  having  ascettained 
by  a  course  of  experiments,  that  the  resistance  of  the  water 
against  the  bow  or  head  of  a  vessel,  when  moving,  is  greatlj 
diminished  by  keeping  her  as  close  in  the  wake  afler  another 
vessel  as  possible  witli  convenience,  and  perceiving  the  result 
to  be  favourable  to  a  new  and  useful  application  of  steam  to 
the  conveying  of  passengers  in  a  separate  boat  from  the  en- 
gine, he,  on  the  4th  of  December,  1816,  obtained  a  patent 
^^for  a  new  and  useful  improvement  in  the  steam  tow-boat/' 
the  specification  of  which  was  as  follows  :  ^^I  claim  as  my  in- 
dention, the  application  of  steam  engine  power,  placed  in  one 
vessel  to  the  towing  or  drawing  after  her  another  vessel,  for 
the  purpose  of  conveying  thereon  passengers  or  merchandise, 
or  either  of  them,  being  a  new  application  of  a  known  power. 
The  manner  in  which  this  application  may  be  made,  va- 
ries with  the  circumstances  in  some  measure,  but  essentially 
consists  in  attaching  the  packet  to  the  steam-boat,  with  ropes^ 
chains,  or  spars,  so  as  to  communicate  the  power  of  the  en- 
gine from  the  towing  vessels  to  vessels  taken  in  tow,  and  kept 
always  at  convenient  distance.  The  advantages  attending 
thia  improvement  are,  that  lighter  and  less  expensive  vessels 
may  be  used;  the  steam  engine-boat  may  be  of  a  smaller 
size;  and  the  engine  may  rest  on  a  frame  bearing  on  her 
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whole  extent,  but  constructed  separately  from  the  boat ;  that 
any  kind  of  steam  engine  may  be  used  and  applied,  especial- 
ly those  of  high  pressure  and  lighter  construction,  without 
exposing  the  passengers  and  merchandise  to  danger ;  and 
there  will  be  more  comfort,  quiet,  and  safety  in  the  packet- 
boat;  and  it  is  obvious  there  may  be  by  means  of  two  or 
more  boats,  a  convenient  separation  of  the  passengers,  pay- 
ing ^iifferent  prices.     John  L.  Sullivan." 

The  bill  further  stated,  that  the  complainant  endeavoured 
to  introduce  his  invention  into  use  as  soon  as  possible,  by  put- 
ting it  into  practice  and  otherwise  deriving  a  revenue  there- 
from ;  and  particularly,  that  on  his  proposal  a  company  was 
formed  and  incorporated  in  the  state  of  Georgia,  to  navigate 
the  river  Savannah  with  steam  tow-boats,  to  whom  a  prolon- 
gation of  the  time  of  the  patent  or  exclusive  privilege  for 
such  navigation,  was  grantecf  by  the  state  of  South  Carolina,  and 
that  the  company  purchased  complainant's  patent-right,  pay- 
ing him  5,000  dollars :  That  the  success  of  the  company  was 
so  great  as  to  induce  the  formation  of  other  companies  in 
other  states :  That  the  state  of  Massachusetts  granted  him 
an  extension  of  his  term  to  encourage  the  introduction  of 
tow-boats  on  Connecticut  river ;  and  that  he  contfnued  his  ex- 
periments on  Merrimack  and  Charles'  rivers,  for  the  purpose 
of  improving  in  the  art. 

The  bill  further  stated,  that  the  exclusive  privilege  of  Liv- 
ingston and  Fulton  had  prevented  the  complainant  from  in- 
troducing his  invention  in  this  state,  which  he  had  ever  been 
desirous  of  doing,  until  the  late  decision  of  the  Supreme 
Court,  declaring  those  privileges  unconstitutional;  such  a  de- 
cision as  coiliplainant  had  spent  much  time  and  money  in  en- 
deavouring to  procure,  but  without  success.  That  as  soon  as 
possible  after  this  decision,  he  tried  to  introduce  his  invention 
into  New- York,  by  ofierihg  it  for  sale,  and  endeavouring  to 
form  companies,  and  by  publications  in  the  newspapers. 
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The  bill  then  chai^d,  that  the  defendant  and  others  had 
associated  for  the  purpose  of  building  and  running  the  steam 
taw-boat,  Commerce  and  safety  barge  Lady  Clinton,  for  the 
express  purpose  of  separating  the  passengers  from,  the  boat 
carrying  the  engine,  in  the  mode  devised  by  complainant^ 
and  for  which  he  had  an  exclusive  right;  and  that  those 
boats  had  in  June  last,  been  put  in  use  between  New- York 
and  Albany,  under  the  command  of  the  defendant  SeymiNiry 
who  had  thus  usurped  complainant's  privilege,  intercepting 
and  preventing  the  emoluments  thereof,  which  late  disastrous 
accidents  on  board  of  steam-boats  on  the  common  plan,  had 
rendered  more  sure,  valuable,  and  important. 

The  bill  concluded  with  a  prayer  that  the  defendants'might 
be  restrained  by  injunction  from  using  said  boats. 

The  motion  was  argued  on  the  matters  contained  in  the 

bill  only. 

« • 

H.  D.  Sedgwick  and  R.  Sedgwick  for  the  complainant 
C.  D.  CoLDEN  and  S.  P.  Staples  for  the  defendants. 

THOMPSON,  J.  The  application  in  this  case  is  for  aa 
injunction  to  restrain  the  deteudants  and  their  associates  from 
navigating  the  steam  boat  Commerce  and  s.ifeiy  barge  Lady 
Clinton,  which  the  bill  alleges  they  are  doing  in  violation  of 
a  patent  right  of  the  complainant  The  application  comes  be* 
fore  the  Court  on  notice  of  the  motion  duly  served.  The 
defendants  h^ve  appeared  by  their  counsel,  but  have  read  no 
affidavits,  or  shown  any  thing  in  opposition  to  the  motion^ 
except  what  arises  upon  the  bill  itself.  Npr  has  the^complain* 
ant  fortified  his  application  with  any  thing  except  what  ia 
contained  in  his  bill.  It  is  presumed  that  the  bill  has  been 
sworn  to,  though  even  that  does  not  appear. 

Under  this  state  of  the  case,  an  objection  has  been  made^ 
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which  may  be  considered  in  some  measure  as  ^  question  of  prac- 
tice, yiz. :  Whether  .the  bill  should  not  be  accompanied  by  aq 
affidavit,  that  the  complainant  believes  himself  to  be  the  original 
inventor  of  what  he  claims  under  his  patent.  The  bilJ  in  this 
case  does  not  allege,  that  the  complainant  is  the  original  inven- 
tor ;  so  that  admitting  it  to  have  been  sworn  to,  there  is  no  veri- 
fication under  oath,  that  he  believes  himself  to  be  the  original 
inventor.  That  it  is  material  to  his  claim,  that  he  should  be 
theinventor,  cannot  be  denied.  It  is  the  only  ground  upon 
which  the  patent  right  can  be  sustained 

It  is  said,  however,  on  the  part  of  the  complainant,  that  the  oath 
required  to  be  made  by  the  patentee,  before  he  can  obtain  his 
patent,  is  at  least  prima  facie  evidence  that  he  is  the  inventor 
or  discoverer.  The  weight  that  ought  to  be  given  to  this  oath 
may  depend  on  circumstances.  The  Court  will  certainly  not 
presume  that  the  patentee,  when  he  made  the  oath,  did  not  be* 
lieve  himself  to  be  the  true  inventor  or  discoverer.  Bui  the 
question  is  not  whether  at  that  lime  he  was  under  such  uelief, 
but  whether  he  is  still  under  that  belief  when  he  seeks  to  en« 
force  his  patent  right. 

In  the  present  case  the  patent  was  granted  in  the  year 
1816,  and  the  patentee  may  since  that  time  have  obtained 
sixth  information  respecting  the  invention,  that  he  could 
not  now  swear  that  he  believes  himself  to  be  the  inven- 
tor of  what  he  claims;  and  there  may  be  some  question 
whether  the  established  practice  of  the  Court  does  not  require 
such  an  affidiivit,  when  application  is  made  for  an  injunction. 
Among  the  rules  of  practice  adopted  by  the  Supreme  Court  of 
the  United  States,  for  the  Courts  of  Equity,  in  February  term, 
1822,  it  is  by  the  33d  rule  provided,  that  ^^in  all  cases 
where  the  rules  prescribed  by  this  Court  or  by  the  Circuit 
Courts  do  not  apply,  the  practice  of  the  Circuit  Courts  shall 
be  regulated  by  the  practice  of  the  High  Court  of  Chancery 
in  England."    And  in  the  case  of  Hill  v.  Thompson,*  decided 
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in  thB  year  1817,  Lord  Eldon  said,  that  when  in  future  an  in- 
junction is  applied  for  expartCy  on  the  ground  of  a  violation  of 
a  right  to  an  invention  secured  by  patent,  it  must  be  under- 
stood, that  it  is  incumbent  on  the  party  making  the  application 
to  swear,  at  the  time  of  making  it,  as  to  his  belief  that  he  is  the 
original  inventor.  For  although  when  he  obtained  his  patent 
he  might  very  honestly  have  sworn  to  his  belief  of  such  be- 
ing the  fact,  yet  circumstances  may  have  subsequently  in- 
tervened, or  information  have  been  communicated  sufficient 
to  convince  him,  that  it  was  not  his  own  original  inven- 
tion, and  that  he  was  under  a  mistake,  when  he  made  his 
previous  declaration  to  that  efiect. 

We  think  there  is  great  good  sense  in  this  rule,  and  that 
it  applies  with  peculiar  force  to  a  case  where  the  patentee 
has  slept  \ot  a  great  length  of  time  upon  his  naked  patent 
right  without  carrying  it  into  practical  use.  The  present 
cas^,  however,  cannot  be  considered  as  coming  strictly  with- 
in this  rule.  The  application  is  not  altogether  ex  parte. 
It  is  made  on  notice  of  the  motion,  and  has  been  resisted 
by  counsel,  and  was  open  to  the  hearing  of  opposing  affi- 
davits. We  do  not  therefore  mean  to  dispose  of  the  ap- 
plication upon  this  point;  although  we  think  the  reason 
and  good  sense  of  the  rule  is  applicable  to  the  case,  and 
would  suggest  it  as  fit  and  proper  to  be  adopted  in  all  cases 
where  the  bill  does  not  allege  the  complainant  to  be  the  ori- 
ginal inventor. 

Whether  the  complainant's  patent  is  good  and  valid  so  as 
ultimately  to  secure  ta  him  the  right  he  claims,  is  not  a  ques- 
tion for  decision  upon  the  equity  side  of  this  Court.  That  is 
a  question  which  belongs  to  a  Court  of  Law,  in  which  the 
parties  have  a  right  of  trial  by  a  jury.  The  equity  jurisdic- 
tion exercised  by  the  Court  over  patents  for  inventions  is 
merely  in  aid  of  the  common  law,  and  in  order  to  give  more 
complete  effect  to  the  provisions  of  the  statute  under  which 
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the  patent  is  granted.  And  this  jurisdiction  should,  of  course, 
never  be  exercised  but  upon  the  supposition,  that  the  .appli- 
cant for  the  aid  of  the  Court,  has  a  right,  which  has  been  in- 
fringed by  the  party  against  whom  the  injunction  is  prayed. 
It  is  not  a  matter  of  course  to  grant  an  injunction  upon  the 
mere  exhibition  of  the  patent,  and  an  allegation  that  it  has  been 
infringed.  The  patent  may  "be,  upon  a  trial  at  hwy prima/acie 
evidencfe  of  the  right.  But  in  order  to  warrant  an  interference 
by  injunction,  there  ought  to  be  but  little,  if  any  doubt  in  the 
.  minds  of  the  Court  as  to  the  validity  of  the  patent,  especially 
where  the  case  rests  entirely  upon  the  complainant's  own 
showing,  without  any  opposing  testhnony. 

It  has  been  urged  on  the  part  of  the  complainant,  that  under 
the  provisions  of  the  act  of  Congress  of  the  15th  of  February, 
181 Q,**  the  patent  itself  gives  to  the  patentee  a  right  to  claim 
the  interference  of  this  Court  by  injunction.  That  act  declares, 
« that  the  Circuit  Courts  of  the  United  Sutes  shaH  have  origi- 
nal cognizance,  as  well  in  equity  as  at  law,  of 'all  actions, 
suits,  controversies,  and  cases,  arising  under  any  law  of  the 
United  States,  granting  or  confirming  to  authors  or  inven- 
tors, the  exclusive  right  to  their  respective  writings,  inven- 
tions,  and  discoveries.  And  upon  any  bill  in  equity,  filed  by 
any  party  aggrieved  in  any  such  cases,  shall  have  authority 
to  grant  injunctions,  according  to  the  course  and  principles  of 
Courts  of  Equity,  to  prevent  the  violation  of  the  rights  of  any 
authors  or  inventors,  &c.  on  such  terms  and  conditions  as  the 
said  Courts  may  deem  fit  and  reasonable.'* 

This  act  does  not  enlarge  or  alter  the  powers  of  the  Court  over 
the  subject  matter  of  the  bill  or  the  cause  of  action.  It  only  ex- 
tends its  jurisdiction  to  parties  not  before  falling  within  it.  Be- 
fore this  act  it  had  been  held,  that  a  citizen  of  one  state  could  not 
obtain  an  injunction  in  the  Circuit  Court  for  a  violation  of  a  pa- 
tent  right  against  a  citizen  of  the  same  sUte,  as  no  act  of  Con- 
gress authorized  such  suit.«     This  act  removed  that  objec- 
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tioDy  and  gave  the  jurisdiction,  although  the  parties  were  citi« 
zeos  of  the  same  sute.  But  in  .the  exercise  ot  the  jariadic- 
tion  in-  all  cases  of  granting  injunctions  to  prevent  the  viota- 
tion  of  parent  rights,  the  Court  is  to  proceed  according  to  the 
coursi*  and  principles  of  Courts  of  Equity  in  such  cases.  So 
that  the  questions  prenented  in  the  present  case  are  precisely 
where  they  would  have  been  without  this  act. 

In  support  of  the  present  application,  much  reliance  has 
been  placed  upon  the  case  of  Livingston  and  Van  Ingen/ 
decided  in  the  Court  of  Errors  of  this  state.  But  a  little 
consideration  will  sho^fr  there  is  no  analogy  between  the 
two  cases.  The  right  of'Livinpton  and  Fulton  was  founded 
upon  acts  of  the  legislature,  which  were  dear  and  unam-. 
biguous.  And  if  those  acts  were  considered  valid  and  con- 
stitutional, no  doubt  could  exist  as  to  the  right  There 
were  no  Tacts  in  dispute,  nor  could  any  arise,  upon  which  it  was 
requisite  for  a  jury  to  decide.  There  was,  therefore,  no  ne- 
cessity, or  propriety,  in  sending  the  parties  into  a  Court  of 
Law  to  establish  their  right.  That  right  depended  solely  oa 
the  constitutionality  of  the  statutes  under  which  it  was  claim- 
^  ed.  This  question  belonged  exclusively  to  the  Court,  and  hot 
to  a  jury  to  decide ;  and  which  question,  if  sent  to  a  Court 
for  trial,  would,  according  to  the  course  of  the  Courts  of  this 
state,  come  back  again  for  ultimate  decision  to  the  tribunal 
where  it  then  was.  And  independent  of  this,  Livingston  and 
Fulton  had  been  in  the  actual  and  exclusive  enjoyment,  and 
practical  exercise  of  their  right  for  at  least  three  years. 

It  will  be  in  vain  to  look  for  the  circumstances  in  the  present 
case  to  support  the  analogy.  The  right,  in  point  of  law,  is, 
to  say  the  least,  dqubtful.  Some  of  the  questions  involved  in 
the  inquiry  are  exclusively  for  a  jury  ;  and  the  allegations  in 
the  bill,  as  to  the.  practical  exercise  and  enjoyment  of  the  right 
claimed,  are  vague  and  ambiguous.  In  what  particulars  the 
complainant's  application  is  open  to  these  objections,  will  here- 
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after  be  noticed.  We  would  not  be  understood  as  having 
formed,  nor  do  we  mean  to  express,  any  decided  opinion  upon 
the  validity  of  the  patent.  We  only  notice  the  objections  to 
it,  so  far  as  may  be  proper  and  necessary  to  regulate  our  judg- 
ment in  determining,  whether  such  a  case  is  presented  as  to 
entitle  the  complainant  to  an  injunction,  according  tjd  the 
course  and  principles  of  Courts  of  Equity  in  like  cases. 

The  I'ule  in  the  English  Court  of  Chancery,  on  this  subject, 
is :  That  where  a  patent  has  been  granted,  and  there  has  been 
an  exclusive  possession  of  some  duration  under  it,  the  Court 
will  interpose  its  injunction,  withoutputting  the  party  previous- 
ly to  establish  the  validity  of  his  patent  at  law.  But  when  the 
patent  is  recent,  and  upon  an  application  for  an  injunction,  it  is 
endeavoured  to  be  shown,  in  opposition  to  it,  that  there  is  no 
good  specification,  or  otherwise,  that  the  patent  ought  not  to 
have  been  granted,  the  Court  will  not,  from  its  own  notions  re-^ 
specting  the  matter  in  dispute,  act  upon  the  presumed  validity 
or  invalidity  of  the  patent,  without  the  right  having  been 
ascertained  by  a  previous  trial ;  but  will  send  the  patentee  to 
law,  and  oblige  him  to  establish  the  validity  of  his  patent  in  a 
Court  of  Law,  before  it  will  grant  him  the  benefit  of  an  injunc- 
tion.^ And  we  are  not  aware  of  any  decisions  in  the  Courts 
of  the  United  States,  or  in  those  of  any  of  the  states,  which 
are  at  variance  with  this  rule.  We  will  proceed  then  briefly 
to  notice  how  far  it  applies  to  the  present  case :  and  first,  as 
to  the  objections  taken  to  the  patent  and  specification. 

We  have  not  the  patent  before  us ;  and  all  that  the  bill  states 
of  its  contents  is,  that  on  the  4th  day  of  December,  1816,  the 
complainant  obtained  letters  patent  ^'  for  a  new  and  useful  im- 
provement in  the  steam  tow-boaf  This  grant  presupposes  the 
knowledge  and  use  of  a  steam  tow-boat,  of  which  the  patentee 
does  not  claim  to  be  the  inventor,  but  his  patent  is  for  an  improve- 
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ment  in  sach  steam  tow-boat  The  bill  sets  out  the  specifr 
tion,  and  so  far  as  it  contains  a  description  of  the  complainant's 
invention,  is  as  follows  :  <'  I  claim,  as  my  invention,  the  ap- 
plication of  steam  engine  power,  placed  in  one  vessel,  to  the 
towing,  or  drawing  after  her,  another  vessel,  for  the  purpose 
of  conveying  thereon,  passengers,  or  merchandise,  or  either 
of  them,  being  a  new  application  of  a  known  power.  The 
manner  in  which  this  application  may  be  made,  varies  with 
the  circumstances  in  some  measure,  but  essentially  consists  in 
attaching  the  packet  to  the  steam-boat,  with  ropes,  chains,  or 
spars,  so  as  to  communicate  the  power  of  the  engines  from  the 
towing  vessel  to  vessels  taken  in  tow,  and  kept  always  at  con- 
venient distance.*' 

This  specification  is  obviously  broader  than  the  patent 
The  latter  is  for  an  improvement  in  the  steam  tow-boat; 
and  the  former  contains  a  description  of  the  steam  tow- 
boat  itself;  of  which  the  complainant  claims  to  be  the  in- 
ventor, according  to  his  specification.  The  patent  and  spe- 
cification are  connected  together  and  dependent  on  each 
other  for  support  The  specification  should  maintain  the  title 
of  the  patent  The  latter  should  not  indicate  one  thing  and 
the  former  describe  another,  as  the  subject  of  the  grant''  Both 
the  language  and  the  policy  of  the  act  of  Congress  require  that 
the  specification  should  be  clear,  plain,  and  intelligible,  so  that 
others  may  be  taught  by  it  to  make,  or  do  the  thing  for  which 
the  patent  is  granted.  The  object  of  the  specification  is  to 
inform  the  public,  after  the  expiration  of  the  term  for  which 
the  patent  is  granted,  what  the  invention  is:  and  it  ought, 
therefore,  to  put  the  public  in  possession  of  whatever  is  neces- 
sary to  the  use  and  enjoyment  thereof. 

Does  this  specification  contain  any  such  certainty  of  descrip- 
tion ?  It  states  that  the  manner  in  which  the  power  is  to  be  ap- 
plied, varies  with  the  circumstances  in  some  measure.  Nothing 
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could  be  more  vague  and  uncertaio  than  this  description.  But  it 
adds^  ^'  thajt  it  essentially  consists  in  attaching  the  packet  to  the 
steam-boat  with  ropes,  chains,  or  spars ;  so  as  to  communicate 
the  power  of  the  engine  from  the  towing  vessel  to  vessels  taken 
in  tow,  and  kept  always  at  convenient  distance."  On  the 
ai^ument  much  stress  was  laid  on  the  word  attaching.  It 
was  said  to  signify  a  fixed  and  solid  union  between  the  two 
1)oats,  which  distinguished  it  from  the  ordinary  towing  in 
common  use,  which  was  called  connecting  the  two  boats  by 
some  temporary  fastening.  We  are  not  aware  of  any  such 
distinction  between*  the  two  terms,  as  to  draw  after  it  such 
important  consequences.  The  legal  construction  would  be 
the  same  if  the  word  connecting  had  been  used  instead  of  at- 
taching. 

The  patentee  cannot  surely  claim  as  his  invention  the 
towing  of  one  boat  after  another.  But  the  manner  of  at- 
taching the  two  together  would  seem  to  be  the  right  he  asks 
to  have  secured  to  him.  If  he  has  discovered  any  important 
improvement  in  this  respect,  it  should  have  been  described  in 
the  specification  with  more  certainty  and  precision.  To  say 
that  the  two  boats  must  be  so  attached  as  to  be  kept  always  at 
convenient  distance,  does  not  seem  to  be  that  full  explanation 
which,  after  the  expiration  of  the  patent,  would  leave  the  pub- 
lic much  wiser  than  they  were  before.  What  is  a  convenient 
distance,  and  the  particular  manner  of  attaching  the  one  to  the 
other,  will  still  have  to  be  ascertained  by  experience.  If,  ac- 
cording to  the  patent,  the  invention  claimed  is  ^n  improver 
ment  in  the  steam  tow-boat,  the  specification,  to  be  com- 
plete, should  describe  the  one  previously  ia  use,  that  it  might 
be  seen  clearly  in  what  the  improvement  consisted,  aa  the  pa« 
tent  cannot  cover  more  than  the  improvement  claimed. 

These  are  some  of  the  objections  to  the  patent  itself,  which 
present  sdch  strong  doubts  in  the  mind  of  the  Court,  as  to  its 
validity,,  that  it  is  deemed  improper  to  interpose  an  injunctioa 
until  the  validity  of  the  patent  has  been  tried  at  law. 
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Nor  has  there  been  such  a  possession  and  enjoyment  of  any 
right  claimed  under  the  patent,  as  to  induce  the  Court  to  grant 
the  injunction  on  that  ground.  The  bill  contains  no  direct  alle- 
gation that  the  invention  has,  at  any  time,  been  carried  into  prac- 
tical operation  by  the  patentee,  or  any  other  persons  under  his 
authority.  The  exertions  and  attempts  stated  to  have  b^en 
made  for  this  purpose  are  unimportant,  unless  attended  with 
success.  The  several  acts  of  state  legislatures  alleged  to  have 
been  obtained,  do  not  show  any  practical  use  of  the  indention, 
nor  can  they,  with  propriety,  be  considered  as  showing  pos- 
session of  the  right  claimed.  The  only  part  of  the  bill  which 
affords  an  inference  that  the  patentee  has  carried  his  invention 
into  practice,  is  that  which  states,  that  a  company  has  been 
formed  in  Georgia  to  navigate  the  river  Savannah  with  steam 
tow-boats ;  that  they  have  paid  him  five  thousand  dollars  for 
his  patent  right,  and  that  the  success  of  the 'company  was  so 
great  as  to  induce  the  formation  of  other  companies  in  other 
states.  It  is  perhaps  reasonable  to  infer,  that  it  was  intended 
here  to  state,  that  the  success  which  the  company  met  with 
consisted  in  profitably  navigating  the  Savannah  river  with 
stdam  tow-boats.  But,  admitting  this  to  be  the  inference, 
there  is  no  time  stated  when  it  was  put  in  operation.  And 
the  practical  use  of  the  invention  may  be  too  recent  and  ques- 
tionable to  call  for  the  protecting  power  of  an  injunction.  In 
the  case  of  Hill  and  Thompson,  when  Lord  Eldon  adopted 
the  rule  before  referred  to  on  this  subject,  the  patentee  had 
had  his  patent  right  in  operation  for  about  eighteen  months ; 
yet  this  was-  considered  too  short  a  period  to  justify  a  con- 
tinuance of  the  injunction. 

We  are  accor(]ingly  of  opinion  that  the  motion  must  be 
denied. 
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The  jurisdictkin  of  the  Sapreiae  Court  it  pointed  oat  by  the  comtitution ;  hot 

the  difttribatioo  of  the  powers  of  the  inferior  Courts  is  regulated  and  govern- 

ed  bj  the  laws  by  which  they  are  constituted. 
The  Circuit 'Courts  have  no  supervising  power  or  control  over  the  District 

Courts  other  than  is  given  bj  the  laws^  of  the  United  Slates ;  which  is  to 

compel  a  rendition  of  a  judgment  or  decree,  and  to  re-examine  it  on  error 

or  appeal. 
The  Circuit  Courts  have  no  power  to  issue  writs  of  mandamus,  after  the  pfac- 
'  tice  of  the  Kin^*s  Bench,  but  only  where  thej  are  necessary  for  the  exercise 

of  their  jurisdiction. 
AS|  where  a  District   Court  refuses  to  give  judgment,  a  mandamus  lies  to 

compel  it. 
But  a  mandamus  will  not  lie  to  a  District  Court,  to  compel  it  to  expunge 

amendments  improperly  made  m.  the  record  returned  to  the  Circuit  Court 

OB  a  writ  of  eirror. 

THOMPSON,  J.  The  application  in  this  case  is  for  a 
mandamus  directed  to  the  District  Judge  of  the  Northern 
District  of  this  state,  requiring  him  to  vacate  a  rule  which 
had  been  granted,  allowing  certain  amendments  of  the  record 
in  this  cause,  and  also  to  vacate  and  annul  such  amendments. 

If  it  was  proper  to  enter  into  an  examination  of  the  regu- 
larity of  such  amepdments,  or  the  authority  of  the  District 
Court,  to  allow  them  under  the  circumstances  disclosed  in  the 
affidavits,  the  propriety  of  the  amendments  would  at  least  be 
very  questionable. 

But  the.first  inquiry  is,  whether,  admitting  the  amendments 
to  have  been,  irregular  and  made  without  authority,  it  belongs 
to  this  Court  to  order  the  rule  to  be  vacated,  and  the  record 
restored  to  its  original  form.  Without  the  amendments,  the 
record  was  clearly  em)neou8,  and  the  judgment  must  have 
Ijeen  reyersed.    They  were  material  and  essential  for  the 
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purpose  of  showing  that  the  District  Court  had  jurisdiction 
of  the  causie,  and  the  avowed  object  of  the  mandamus  is  to 
expunge  the  amendmentS|  *so  as  to  reverse  the  judgment  upon 
a  writ  of  error.' 

By  the  act  of  Congress  of  the  9th  of  April,  1814,^  the  state 
of  New- York  is  divided  into  two  districts,  and  a  District  Court 
directed  to  be  held  in  each ;  and  the  act  declares,  '^  that  the  Dis- 
trict Court  in  the  Northern  District,  shall,  besides  the  ordinaiy 
jurisdiction  of  a  District  Court,  have  jurisdiction  of  all  causes 
except  of  appeals  and  writs  of  error,  cognizable  by  law  in  a  Cir- 
cuit Court,  and  shall  proceed  therein  in  the  same  manner  as  a 
Circuit  Court ;  and  writs  of  error  shall  lie  from  decisions  there- 
in, to  the  Circuit  Court  io  the  said  Southern  District,  in  the 
same  manner  as  from  other  District  Courts^  to  their  respective 
Circuit  Courts." 

By  the  11th  section  of  the  judiciary  act  of  1789,^  it  is  de- 
clared, that  ^  the  Circuit  Courts  shall  have  appellate  jurisdiction 
from  the  District  Courts,  under  the  regulations  and  restrictions 
hereinafler  mentioned/'  and  which  is  provided  for  by  the  22d 
section  of  the  same  act,  which  declares  "that  final  decrees  and 
judgements  in  civil  actions  in  a  District  Court,  where  the  mat- 
ter in  dispute  exceeds  the  sum  or  value  of  fifty  dollars  exclu*- 
sive  of  costs,  may  be  re-examined,  and  reversed  or  aflSrmed 
in  a  Circuit  Court  holden  in  the  same  district.'' 

The  only  jurisdiction  therefore  expressly  given  to  this 
Court  over  the  proceedings  of  the  District  Court,  in  the 
Northern  District,  is  to  re-examine  and  reverse  or  a£Grm  its 
final  decrees  and  judgments ;  and  which  can  only  be  done  on 
appeal  or  writ  of  error.  If  then  this  Court  has  authority  to 
issue  a  mandamus,  it  must  result  as  an  incident  to  its  appel- 
late power,  and  grow  out  of  the  14th  section  of  the  judiciary 
act,  which  gives  to  the  Courts  of  the  United  States  power  to 
issue  ^'all  writs  not  specially  provided  for  by  statute,  which 
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may  be  necessary  for  the  exercise  of  their  respective  juris- 
dictioDSy  and  agreeable  to  the  principles  and  usages  of  law/' 
It  is  necessary  that  final  judgment  should  be  given  before  this 
Court  can  assert  its  jurisdiction  over  it  by  writ  of  error.  If 
the  District  Court  should  refuse  to  give  judgment,  a  proper 
case  would  be  presented  for  a  mandamus  to  compel  the  Court 
to  proceed  and  give  judgment. 

This  Court  has  not  the  like  superintending  authority  over 
the*  District  Courts,  as  the  King's  Bench  in  England,  and  the 
Supreme  Court  of  this  state  have  over  inferior  tribunals. 
Many  cases  therefore  which  have  arisen  in  those  Courts  where 
writs  of  mandamus  have  been  issued,  are  not  applicable  here. 
Although  the  judicial  power  under  the  constitution  may  be 
broad  enough,  yet  Congress  has  not  seen  fit  to  give  to  the 
Circuit  Courts  any  other  control  over  the  District  Courts, 
than  a  re-examination  of  their  final  judgments  and  decrees. 
The  constitution  vests  the  judicial  power  of  the  United  States 
in  one  Supreme  Court,  and  in  such  inferior  Courts  as  the 
Congress  may  from  time  to  time  ordain  and  establish.     The 
jurisdiction  of  the  Supreme  Court  is  pointed  out  by  the  con* 
stitution.     But  the  distribution  of  the  powers  of  the  inferior 
Courts,  is  regulated  and  governed  by  the  laws  by  which  they 
are  constituted. 

This  seems  to  be  the  light  in  which  these  Courts  have  been 
viewed  by  the  Supreme  Court.  In  the  case  of  M'Intire  v. 
Wood,®  it  was  decided  that  the  power  of  the  Circuit  Courts 
to  issue  writs  of  mandamus,  is  confined  by  the  judiciary  act  of 
1789,  exclusively  to  those  cases  in  which  it  may  be  necessary 
to  the  exercise  of  their  jurisdiction.  That  was  a  case  where 
application  was  made  to  the  Circuit  Court  of  Ohio,  for  a  man- 
damus to  the  register  of  a  land-office,  commanding  him  to 
issue  a  final  certificate  of  purchase  of  certain  lands.  The 
Court  in  delivering  Us  opinion,  said^  if  the  II th  section  of 
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the  judiciary  act  had  covered  the  whole  ground  of  the  con- 
stitution^ there  would  be  much  reason  for  exercising  this 
power  in  many  cases  wherein  some  ministerial  act  is.  necessa- 
ry to  the  completion  of  an  individual  right  arising  under  the 
laws  of  the  United  States,  and  the  14th  section  of  the 
same  act  would  sanction  the  issuing  of  the  writ  of  mandamus 
for  such  a  purpose ;  but  although  the  judicial  power  of  the 
United  States  extends  to  cases  arising  under  the  laws  of  the 
United  States,  the  Legislature  has  not  thought  proper  to  del- 
egate that  power  to  its  Circuit  Courts,  except  in  certain  spe- 
cified cases.  This  question  is  again  brought  up,  and  the  same 
doctrine  maintained  and  established  in  the  case  of  M'Clung 
t;.  Silliman.^ 

It  is  very  evident  that  the  want  of  jurisdiction  in  the  Cir- 
euit  Court  in  these  cases,  did  not  arise  from  the  circumstance^ 
that  the  application  was  for  a  mandamus  to  a  ministerial  offi- 
cer, but  because  the  power  was  not  given  by  any  law  of  the 
United  States.  If  th^  authority  of  the  Circuit  Court  to  issue 
a  mandamus,  stood  on  the  same  footing  with  that  of  the  ELing's 
Bench  in  England,  or  the  Supreme  Court  of  this  state,  it 
might  have  been  exercised  in  the  cases  referred  to.  For  in 
numerous  instances  have  those  Courts  exercised  the  authority 
in  analogous  cases.  But  in  the  sense  of  the  constitution,  the 
Circuit  as  well  as  the  District  Courts  are  inferior  Courts, 
and  their  respective  jurisdiction  is  pointed  out  by  acts  of 
Congress,  and  the  former  has  no  supervising  power  oi^  con- 
trol over  the  latter,  other  than  is  given  by  laws  of  the  Unit- 
ed States,  and  which,  as  has  before  been  observed,  is  to  compel 
a  rendition  of  a  judgment  or  decree,  and  to  re-examine  the 
same  on  writ  of  error  or  appeal. 

It  may  not  be  amiss  barely  to  observe,  that  the  complaint 
in  this  case  is  for  having  improperly  allowed  certain  amend- 
ments, which  generally  rest  in  the  sound  discretion  of  the 
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Court  when  the  proceedings  are  pending,  and  if  this  was  a 
matter  resting  in  the  discretion  of  the  District  Court,  it  can- 
not be  corrected  or  controlled  either  by  a  mandamus  or  writ 
of  erron 

But  the  motion  in  this  case  is  denied  on  the  ground  that 
this  Court  has  not  authority  to  issue  the  mandamus  applied 
for. 

Motion  denied. 

T.  A.  Emmet  and  T.  Wood  for  the  plaintifi*. 
J.  Lynch  for  the  defendant 


Jackson  ex  dem.  Sparkman  v.  AuotrsTtrs  F&rtek* 

■ 

In  ejectment,  pouesiion  accompanied  with  a  claim  of  ownership  in  fee,  is|>nfiitf 
facit  evidence  of  such  an  eitate.  In  such  case  it  is  not  (he  possession  alone,- 
but  that  it  is  accompanied  with  the  claim  of  the  fee  which  gives  this  effect,  bjr 
conttraction  of  law,  to  the  acts  of  the  party. 

Bat  such  effect  is  limited  to  the  claim  actually  made,  and  a  claim  of  a  different 
kind  eannot  afterwards  be  set  up  for  the  purpose  of  aiding^  the  first. 

As  where  one  claimed  title  by  an  Indian  deed,  confirmed  by  an  agent  of  the 
British  government,  who  could  not  lawfully  have  confirmed  it ;  it  was  held, 
that  no  other  kind  of  confirmation  and  no  other  deed  could  be  set  np  to  help 
th^  possession ;  and  that  any  presumption  of  the  existence  of  a  deed  was  to  be 
confined  to  such  an  one  as  was  originally  asserted. 

Whether  a  deed  is  to  be  presumed  from  a  long  possession,  is  a  mixed  question 
of  law  and  fact,  and  in  most,  if  not  all  cases,  to  be  submitted  to  the  jury,  un« 
der  the  advice  of  the  Court.  The  existence  of  the  deed  is  a  fact  for  the  jury, 
but  its  legal  effect  and  operation  a  question  of  law  for  the  Court. 

The  seisin  of  lands  belonging  to  the  Indian  tribes  is  in  the  sovereign,  and  the  In- 
dians are  mere  occupants.  A  purchaser  from  them  can  acquire  only  the  In- 
dian title,  and  they  may  resume  it,  and  make  a  different  disposition  of  it. 
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Where  proclamatioii  bad  been  made  by  the  goTemor  of  the  coIobj  of  New-York, 
onder  orders  from  the  king,  that  do  purchases  of  land  should  be  made  of  the 
Indians,  if  was  held,  thai  a  purchaser  could  not  acquire  eren  the  Indian  title 
of  occupancy. 

An  occupant  under  an  Indian  grant,  the  Indians  haring  afterwards  resumed  the 
title,  and  granted  it  to  the  crown,  was  held  to  be  a  tenant  at  will  of  the  king, 
whose  occupancy  no  length  of  time  could  ripen  into  a  title,  by  adverse  pos- 
session. 

Where  one  enters  into  land  baring  title,  his  seisin  is  not  bounded  by  his  actual 
posses<^ion,  but  is  co-extensive  with  his  tille.  But  where  he  enters  without 
title,  his  seisin  is  confined  to  his  possesion  by  metes  and  bounds. 

7*he  circumstances  that  one  took  possession  of  unoccupied  land,  as  contractor, 
'  to  trani^port  for  the  government  to  and  from  a  fort  on  the  frontiers,  and  that 
his  claim  comprehended  the  fort  itself,  as  well  as  the  land  around  it,  and  that 
his  improvements  were  necessary  in  the  performance  of  his  contract,  consi- 
dered evidence  that  he  did  not  hoU  in  hostility,  but  in  subordination  to  the 
rights  of  the  crown. 

How  far  a  party  who  gaiu^  possession  by  force^  can,  in  an  action  of  ejectment, 
protect  himself  by  setting  up  a  title  to  the  land  ?    Quere. 

Under  the  second  article  of  the  treaty  with  Great  Britain  of  1794,  the  precincts 
and  jurisdiction  of  a  post  are  not  to  be  considered  as  extending  three  miles  in 
every  direction  by  analogy  to  the  jurisdiction  of  a  countrv  over  that  distance 
of  the  sea  surrounding  iu  coasts,  but  they  must  be  made  out  by  proof. 

This  clause  in  the  second  article  of  the  treaty,  providing  that  settlers  within 
such  precincts  shall  be  protected  in  the  enjoyment  of  their  property,  as  well 
as  the  9th  article,  were  intended  to  protect  -legal  and  equitable  interests  in 
land,  and  not  trespassers  and  intruders  without  right 

Ehhor  to  the  District  Court  of  the  Northern  District  of 
New-York. 

This  was  an  action  of  ejectment  J)rought  to  recover  the  pos- 
session of  certain  lands  near  Niagara  falls^  which  the  lessors 
of  the  plaintiff  claimed  under  an  Indian  grant,  but  which  the 
defendant  held  from  the  state.  At  the  trial  in  the  Court  be- 
low a  nonsuit  was  granted,  to  which  the  plaintiff  excepted, 
and  the  bill  of  exceptions  was  now  argued  in  this  Court. 

The  lessors  of  the  plaintiff,  John  Sparkmah  and  Susannah 
his  wife,  who  were  British  subjects,  claimed  the  premises  in 
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question  in  right  of  the  wife,  as  heir  to  her  uncle,  Philip 
Steadman,  who  died  in  1822.  He  was  the  brother  and  heir 
of  John  Stedman,  who  died  in  1808. 

It  appeared,  from  the  testimony  of  the  plaintiff's  witnesses^ 
that  John  Stedman,  as  early  as  the  year  1764,  resided  at  Fort 
Schlosser,  where  there  was  a  portage  on  the  east  side  of  Nia- 
gara fallsy  being  engaged  in  transportation  along  the  river  to 
Lewiston  for  the  British  government,  to  which  he  had  an  ex- 
clusive right  by  contract  The  premises  about  which  testi- 
mony was  offered  form  a  triangle,  the  base  of  which  is  oppo- 
site the  acute  angle  formed  at  the  falls  by  the  river,  and  strikes 
the  river  a  mile  above,  and  several  miles  below  the  falls,  the 
river  forming  the  other  two  sicjes,  and  the  whole  tract  con- 
taining about  5000  aores.  The  lessors  of  the  plaintiff  attempt- 
ed to  support  their  right,  both  on  the  ground  of  the  lost  Indian 
deed  and  of  adverse  possession.  The  evidence  wa^  much 
more  clear  as  to  the  extent  of  the  land  claimed  by  virtue  of 
the  deed,  which  appeared  to  be  the  whole,  tract,  than  as  to 
that  part  of  it  which  had  been  in  the  actual  possession  of  John 
Stedman  and  those  holding  under  him.  A  part  of  this  tract 
was  called  by  some  of  the  witnesses  the  Stedman  farm  ;  but 
the  testimony  about  its  extent  was  very  various,  some  wit- 
nesses calling  the  whole  tract  by  that  name,  and  others  re 
ducmg  it  to  about  600  acres,  situated  about  the  fort  and  above 
the  falls.  The  defendant  was  clearly  in  possession  of  100 
acres  claimed  by  virtue  of  the  deed,  but  how  far  his  posses- 
sion was  within  that  part  to  which  the  plaintiff  endeavoured 
to  make  out  a  possessory  title,  was  extremely  uncertain. 

Fort  Schlosser  was  situated  on  the  river  a  mile  above  the 
falls,  and  Stedman's  house  in  1764  was  near  the  fort.  In 
1769  he  had  about  40  acres  improved^  and  a  house,  store,  and 
stables.  In  1772  he  had  100  acres  cleared,  40  acres  of  which 
were  near  the  falls,  where  the  defendant's  saw-mill  now  is. 
He  then  lived  in  a  large  house,  30  rods  below  the  fort,  which 
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he  had  built  the  year  previous.  He  had  also  a  saw-mill  near 
where  defendant's  now  is.  He  soon  after  cleared  up  all  the 
land  along  the  river,  from  the  falls  to  the  fort.  In  1777  he 
built  a  log-fence  from  his  house  across  to  the  river  below  the 
falls,  two  miles  and  one. half  long,  enclosing  between  the  fence 
and  river  2000  acres  for  an  ox  range.  In  1783  it  appeared 
that  he  resided  on  lands  now  possessed  by  the  defendant.  All 
the  premises  he  had  latterly  claimed  to  be  his,  by  virtue  of  a 
deed  from  the  Seneca  tribe  of  Indians,  given  to  him  by  way 
of  compensation  for  damages  they  had  done  him  in  1763,  and 
confirmed  by  Sir  William  Johnson  as  superintendent  of  In- 
dian affairs.  Evidence  was  offered  by  the  plaintiff  to  prove 
that  there  was  a  tradition  among  the  Seneca  Indians  that  such 
a  deed  had  been  giveoy  and  of  the  circumstances  which  led 
to  the  giving  of  it ;  but  this  evidence  was  rejected  by  the 
Court.  An  instrument  dated  1805,  purporting  to  be  a  solemn 
acknowledgment  and  declaration  by  the  Seneca  nation,  that 
such  a  deed  had  been  given,  was  also  offered  in  evidence,  and 
rejected. 

In  1786,  Philip  Stedman,  the  brother  of  John,  was  in  pos- 
session, claiming  under  him.  There  were  then  150  or  200 
acres  cleared.  In  1788  Philip  Stedman,  jun.,  the  brother  of 
Mrs.  Sparkman  and  nephew  of  the  elder  Philip,  wa^  in  pos- 
session, and  continued  in  possession  for  some  years,  but  how 
long  did  pot  exactly  appear.  He  then  left  the  premises  and 
died,  while  travelling  in  Connecticut  for  his  health,  in  1798. 
In  1792  the  improved  lands  extended  from  above  the  house 
down  the  river,  below  where  the  defendant's  present  saw-mill 
is,  and  back  from  the  river  50  to  100  rods.  There  was  also  a  saw- 
mill out  of  repair  10  rods  above  where  the  defendant's  grist- 
mill now  is.  When  Philip  Stedman,  jun.  left  the  premises, 
he  rented  them  to  a  tenant,  who  was  succeeded  by  Ware, 
who  is  still  in  possession.  The  two  Philips  continued  to 
transport  .for  the  British  government  until  1792,  when  the 
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portage  was  removed  to  the  other  side  of  the  river.  On  the 
death  of  his  nephew^  Philip  Stedman^  the  elder,  caipe  over 
from  England  to  see  the  property,  which  was  rented  by  the 
present  tenant,  Ware,  and  in  1800  returned  to  England,  leav- 
ing Ware  in  possession. 

The  premises,  together  with  fort  Schlosser,  where  there 
had  been  constantly  a  garrison  of  twenty  men,  remained  in 
the  possession  of  the  British  government;  until  1796,  when 
they  were,  agreeably  to  treaty  stipulations^  surrendered  to  the 
United  States. 

Sir  William  Johnson  was  from  1755  to  1774  superinten- 
dent of  Indian  affairs^  and  it  was  his  duty  to  hqfd  treaties  with 
them,  and  superintend  purchases  of  land  from  them.  In  1762 
he  received  instructions  from  the  lieutenant-governor  of  New- 
York,  that  the  king  had  forbid  that  any  land  should  be  pur- 
chased of  the  Indians,  either  by  the  governor  or  any  other 
person,  and  that  all  applications  to  purchase  should  be  sent 
home  to  the  king.  In  1764  the  Indians  ceded  the  whole  of 
the  premises  in  question  to  the  king. 

The  tenant  Ware  continued  in  possession,  holding  under 
the  Stedmans,  and  for  thei  purpose  of  protecting  the  posses- 
sion until  1806,  when  the  Sheriff  in  his  absence  removed  his 
furniture  from  his  house,  and  piled  it  about  ten  rods  distant. 
Hi3  wife  and  children  went  to  a  tavern  across  the  road,  and 
defendant  took  possession  of  the  house,  k  appeared  that  se- 
veral persons  were  residing  at  this  time  on  the  premises  claim- 
ed by  the  plaintiff,  some  of  whom  were  pretty  large  farmers. 

The  plaintiff  ^ave  in  evidence  the  admissions  of  the  defen- 
dant, that  in  1805  the  defendant  and  one  Barton  had  peti- 
tioned the  legislature  and  got  a  patent,  covering  a  part  of  the 
Stedmans'  cleared  fields,  and  also  got  a  lease  under  the  au- 
thority of  the  state^  of  the  farm  where  Ware  lived,  and  tried 
to  compromise  with  him  and  get  him  off,  but  as  they  could 
not  succeed,  they  got  an  act  passed  to  turn  him  off. 
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that  it  ought  not  to  have  been  left  to  the  jury  to  make  any 
inference  or  presumption  in  favour  of  the  plaintiff.^ 

2.  The  plaintiff  himselfi  showed  on  his  own  evidence,  that 
his  lessors  had  no  title  which  a  Court  could  recognise  un- 
der  the  laws  and  public  treaties,  of  which  they  are  bound 
officially  to  take  notice ;  and  there  was  nothing  sufficient  un- 
der the  circumstances^  to  be  left  to  the  jury,  to  warrant  a  pre- 
sumption of  title  in  them,  better  than  the  original  deed  under 
which  they  claimed,  and  which  was  itself  illegal  and  a  nul- 
lity ;  and  if  not  a  nullity  at  first,  has  been  subsequently  avoid- 
ed by  the  cession  of  the  territory  comprising  the  premises.^ 

3.  That  the  title  of  the  Stedmans  was  never  such  as  to 
come  under  the  protection  of  the  treaty  of  1794,  and  Susan- 
nah Sparkman,  being  an  alien,  could  not'take.^ 

4.  That  the  premises  were  ceded  to  the  crown  of  Great  Bri- 
tain, and  the  state  of  New- York  succeeded  to  their  ownership^ 

5.  That  there  had  been  no  lapse  of  time  sufficient  to  bar 
the  right  of  the  state,  and  this  right  Porter  acquired,  as  prov- 
ed by  his  own  declarations,  called  for  by  the  plaintiff.  And 
if  that  were  not  sufficient  proof,  still  title  in  the  state,  when 
shown,  must  be  officially  noticed  and  aeted  upon  by  the  Court, 
although  the  contest  is  between  third  persons  5  and  such  title 

'  may  be  set  up  by  the  defendant  to  protect  his  possession,  not- 
withstanding the  prior  possession  of  the  Stedmans.' 

g  1  John. 44.;  4 Id.  150.;  13 Id. 235.;  Hid.  504.  609.;  ll£ast^488.;  5 or 
3  Mum.  834. ;  Cowp.  595. 597. ;  1  John.  Ca.  123. ;  that  a  forcible  dispossession 
is  not  enough  of  itself  to  recover  in  ejectment. 

h  2  Conn.  Rep.  607. 614. 423.;  11  East,  56.;  Id.  279.;  1 1  Id.  488. ;  8  Id.  246. ; 
1  Bos.  and  Pul  400.;  12  Ves.jun.  239.  266.  269.  270. ;  2  Cranch,  180. ;  6  Bin. 
ney,  416.419. ;  10  John.  417. ;  7  Wheat.  107. ;  1  Caines,  90,  91. ;  6  Taunt.  170. ; 
Cowp.  595. ;  1  Term,  428. 431. ;  that  presumption  of  a  deed  is  matter  of  law. ; 
1  Har.  and  M<Hen.  432,  433. ;  3  East,  294.  302. ;  8  East,  249.  264. 266.  as  to 
presumption. 

i  8  Wheat.  543. 592. ;  4  John.  165.;  12  Id.  365.  as  to  the  effect  of  an  Indian  grant. 

k  4  Binney,  218. ;  5  Serg.  and  Rawle,  266. ;  4  Yeates,  587. 

I  10  John.  417. ;  11  Id.  376. ;  16  Id.  214. ;  2  Cranch,  184. :  5  Mum.  334. ; 
Run.Ejec.  14.;  2  Cranch,  184.  as  tostat.  of  limitations  against  state  or  individuals. 
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THOMPSON,  J.  This  case  comes  up  on  a  writ  of  error 
to  the  District  Court  of  the  Northern  District  of  this  state. 
And  the  errors  complained  of  arise  upon  a  bill  of  exceptions 
taken  to  the  opinion  of  the  Courts  ordering'the  plaintiff  to  be 
nonsuited. 

'  The  range  of  argument  taken  at  the  bar,  has  led  tb  the  dis- 
cussion of  some  questions  which,  according  to  my  view  of  the 
case,  do  not  necessarily  arise,  and  which  in  the  course  of  this 
Opinion  will  be  only  cursorily  noticed.         , 

The  right  or  title  upon  which  the  lessors  of  the  plaintiff  rely 
is  derived  from  John  Stedman.  And  if  he  had  any  estate 
which  could  descend  to  his  heirs,  it  is  not  to  be  denied  but 
that  Susannah  Sparkman  is  entitled  to  it.  The  first  inquiry 
then  which  seems  naturally  to  arise  is,  what  was  the  interest 
of  John  Stedman  in  the  premises  in  question  ?  The  bill  of  ex- 
ceptions is  extremely  lame  and  uncertain  as  to  the  location  of 
the  premises  in  question.  It  is,  however,  very  certain,  that 
the  defendant  is  in  possession  of  some  land,  embraced  within 
the  claim  of  John  Stedman,  and  if  that  claim  has  been  esta- 
blished as  a  legal,  valid,  and  subsisting  right,  the  plaint  iff  wa9 
entitled  to  a  verdict,  and  was  improperly  nonsuited. 

The  claim  of  Stedman  covered  about  five  thousand  acres  of 
land,'  comprised  within  the  following  bounds  :  Beginning  at 
a  place  called  Devil's  Hole,  some  distance  below  the  falls  of 
Niagara,  and  running  from  thence  to  Gill  creek,  then  down 
the  creek  to  the  Niagara  river,  then  down  the  river  to  the 
place  of  beginning.  It  is  not  very  satisfactorily  ascertained 
when  Stedman  went  into  possession  of  any  part  of  the  land 
comprised  within  his  claim.  One  of  the  witnesses  (Hum- 
phrey) says,  that  he  was  there  in  the  year  1769,  had  a  house, 
stores,  aad  stables,  and  about  thii  ty  or  forty  acres  of  land 
improved.     But  he  did  not' at  this  time  claim  the  whole  track 
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above-mentioned,  nor  did  that  possession  and  improyement 
extend  to  anypart  of  the  land  now  occupied  by  the  defendant. 
This  possession  was  near  fort  Schlosser^  and  Stedman'was 
there  having  the  charge  of,  and  contract  for  the  portage  both 
of  the  king's  stores  and  private  property,  from  fort  Schlosser 
to  the  place  where  Lewiston  is  now  situated.  There  is  no 
evidence* that  at  this  time  Stedman  claimed  any  title  to  the 
land.  He  had  a  mere  naked  possession ;  and  the  ground  on 
which  he  afterwards  rested  his  claim,  shows  that  he  could  not 
then  have  pretended  to  claim  any  tftle.  The  testimony,  as  to 
the  actual  possession  of  John  Stedman,  is  extremely  loose  and 
unsatisfactory.  It  is  however,  pretty  evident,  that  most  of 
his  improvements  were  upon  what  is  now  called,  (and  laid 
down  upon  the  diagram  accompanying  the  bill  of  exceptions,) 
the  Stedman  farm,  containing  five  hundred  and  eighty-one 
acres ;  and  which  is  now  in  the  possession  of  Ware,  as  the 
tenant  of  the  lessor  of  the  plaintiff.  The  house  which  Sted- 
man built  in  the  year  1771,  was  upon  this  farm,  about  one 
hundred  and  fifty  yards  below  fort  Schlosser,  and  about  one 
mile  from  the  falls  where  the  defendant  lives.  In  1772  the 
improvements  were  small,  only  about  one  hundred  acres  clear- 
ed ;  which  clearings  wei^e  from  time  to  time  enlarged,  but 
how  far  they  touched  the  land  now  occupied  by  the  defendant, 
is  left  very  much  in  doubt.^ 

It  is  unnecessary  however  to  pursue  this  inquiry;  for  if 
the  right  to  recover  was  placed  upon  possession  alone,  the 
nature  and  extent  of  that  possession,  and  whether  adverse  or 
not,  ought  to  have  been  submitted  to  the  jury.  But  John 
Stedman  did  not  put  his  claim  upon  possession,  but  upon  title 
derived  from  the  Indians.  Possession  accompanied  with 
a  claim  of  ownership  in  fee,  may  be  deemed  prima  Jitcie  evi- 
dence of  such  an  estate.  In  such  case  it  is  not  the  possession 
alone,  but  that  it  is  accompanied  with  the  claim  of  the  fee, 


SEPTEMBER   TERM,    1825.  4G7 


Jmckton  ex  dem.  Spark  man  v.  Porter. 


which  gives  this  effect  by  construction  of  law  to  the  acts  of 
the  party.  Possession  per  se  is  evidence  of  no  more  than  the 
mere  fact  of  present  occupation  by  right.  Hence  the  decla- 
rations of  a  party  in  possession  are  always  admitted  to  show 
the  extent  and  nature  of  the  interest  he  claimed  in  the  land  ; 
and  from  the  very  nature  of  the  case>  it  must  depend  on  these 
collateral  circumstances  to  ascertain  the  extent  of  his  interest.' 
If  the  occupant  of  land  avows  his  interest  to  be  that  of  a  term 
of  years,  it  would  be  absurd  to  consider  his  possession  evi- 
dence of  a  fee ;  and  it  is  certainly  panting  all  that  can  rea- 
sonably bejasked,  to  allow  the  occupant  an  interest  as  large 
as  he  claimed  *y  and  it  cannot  be.permiited  to  him  to  abandon 
such  claim  and  set  up  a  different  interest,  unless  he  can  show 
his  title,  and  that  he  was  under  some  mistake  of  law  in  rela- 
tion to  it  These  are  rules  founded  on  the  plainest  principles 
of  reason  and  justice,  and  fully  recognised  by  the  Supremo 
Court  of  the  United  States  in  the  case  of  Ricard  2;.  Williams.^ 
The  interest  of  John  Stedman,  therefore,  to  the  land  in 
question,  must  be  tried  by,  and  limited  to  that  which  he  de- 
clared it  to  be.  And  the  testimony  upon  that  point  is  from 
the  plaintiff's  witnesses  alone,  and  is  full  and  conclusive  to 
show,  that  the  claim  in  its  broadest  extent  was  no  more  than 
the  Indian  title,  confirmed  by  Sir  William  Johnson.  And  the 
answer  of  the  witnesses  on  this  point  did  not  fall  from  them 
casually,  and  without  being  expressly  called  for.  It  was  made 
a  question  by  direct  application  to  the  Court,  whether  it 
was  competent  to  inquire  into  the  declarations  of  Stedman  as 
to  his  claim  of  title.  And  it  is  fair  to  presume  the  inquiry 
was  as  broad  as  the  fact  would  warrant,  or  the  answer  expect- 
ed. The  bill  of  exceptions  states  that  the  counsel  for  the- 
plaintiff  proposed  to  inquire  of  the  witness,  Prout,  whetKer 
or  not  John  Stedman,  while  in  possession,  claimed  to  hold  the 
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land  by  virtue  of  a  deed  from  the  Indians,  confirmed  hy  Sir 
William  Johnson  as  superintendent  of  Indian  affairs.  This 
was  objected  to  unless  the  deed  was  produced.  The  objection 
was  overruled;  and  the  witness  stated^  that  he  had  many  times 
heard  Stednian  claim  the  lands  to  be  his  by  virtue  of  a  deed 
from  the  Indians,  confirmed  as  aforesaid — that  it  was  given  to 
him  by  the  Indians,  by  way  of  compensation  for  the  damages 
they  had  done  him  in  the  year  1763 — ^that  Stedman  had  no 
other  title  as  the  witness  knew  of,  and  that  he  had  heard  Sted- 
man say  he  had  not.  Here  then  is  a  disclosure,  not  only  affirma- 
tively what  Stedman  did  claim,  but  an  express  negation  of 
any  other  title.  And  all  the  other  witnesses  who  speak  of 
Stedman's  declarations  respecting  his  title,  either  expressly 
or  by  necessary  implication,  refer  to  the  Indian  deed. 

We  may  therefore  safely  conclude,  that  Stedman  neither 
had  nor  pretended  to  have  any  other  title. '  This  deed  is 
claimed  to  have  been  given  by  the  Seneca. Indians,  and  eon- 
firmed  by  Sir  William  Johnson  some  time  in  the  year  1764. 
This  deed  was  not  produced  upon  the  trial ;  and  it  was  made 
one  of  the  principal  objections  to  the  nonsuit,  tliat  it  ought  to 
have  been  submitted  to  the  jury  to  presume  the  existence  of 
the  deed. 

Many  cases  were  cited  and  much  time  taken  up,  in  the  dis- 
cussion of  the  rules  and  principles  which  govern  the  doctrine 
of  presumption  of  grants  and  deeds*  On  the  one  side  it  was 
contended,  that  this  was  a  question  exclusively  for  the  jury, 
and  that  the  Court  below  erred  in  taking  it  from  them.  On 
the  other  side  it  was  very  strenuously  urged,  that  this  pre- 
sumption was  an  inference  of  law  and  for  the  Court  to  decide. 
I  do  not  deem  it  necessary  to  enter  at  large  into  an  examina- 
tion of  this  point,  or  to  express  any  decided  opinion  upon  it. 
I  have  looked  into  most  of  the  cases  cited,  and  they  certainly 
afford  some  colour  for  the  argument  on  both  sides.     And  the 
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correct  new  of  the  subject,  perhaps,  is  to  consider  it  a  mixed 
question  of  law  and  fact ;  and  in  most,  if  not  in  all  cases,  to 
be  submitted  to  the  jury  under  the  advice  of  the  Court.     The 
law  has  not  defined  any  precise  circumstances,  or  fixed  the 
time,  which  shall  necessarily  raise  the  presumption  of  a  deed 
or  grant.     In  general,  it  is  the  policy  of  the  law  to  limit  this 
presumption  to  periods  analogous  to  those  of  the  statute  of 
limitation^.   But  this  is  not  an  invariable  rule.   Presumptions 
of  this  nature  are  adopted  from  the  general  infirmity  of  human 
nature ;  the  difficulty  of  preserving  manuscripts  of  title,  and 
the  public  policy  of  supporting  long  and  uninterrupted  pos- 
sessions ;  and  are  founded  upon  the  consideration,  that  the 
facts  and  circumstances  are  such  as  could  not,  according  to 
the  ordinary  course  of  human  affairs,  occur,  without  presum- 
ing a  transfer  of  title,  or  an  admission  of  an  existing  adverse 
title  in  the  party  in  possession.     When  the  title  deeds  are  not 
produced,  their  existence  is  the  fact  to  be  established  ;  and  the 
circumstances  from  which  this  is  to  be  inferred,  would  seem 
to  me  very  clearly  to  be  matter  for  the  consideration  of  a  jury. 
They  may  be  rebutted  by  contrary  presumptions.     And  the 
existence  of  such  title  deeds  can  never  be  fairly  presumed, 
when  airthe  eircumstances  are  perfectly  consistent  iVith  the 
non-existence  of  such  deeds.      If  it  was  now  to  be  made  a 
que^ion,  whether  John  Stedman  had  once  an  Indian  deed, 
confirmed  by  Sir  WilHam  Johnson,  I  should  think  it  a  ques- 
tion which  ought  to  be  submitted  to  a  jury. 

But  if  the  existence  of  the  deed  is  admitted,  the  legal  effect 
and  operation  of  such  deed  is  a  question  of  law  for  the  Court 
And  even  admitting  that  the  Court  below  erred  in  taking  this 
question  from  the  jury,  it  would  be  useless  to  send  the  cause 
to  another  trial  on  this  ground,  if  the  existence  of  such  a  deed 
would  not  vary  the  rights  of  the  lessors  of  the  plaintiff*.  I  shall 
tk^efore  assume,  that  John  Stedman  had  an  Indian  deed. 
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eonfirmed  by  Sir  William  Johnson,  according  to  his  dainiy 
and  give  to  it  the  same  force  and  effect  as  if  produced  upon 
the  trial. 

A  question  here  arises,  whether,  from  the  evidence  as  it 
stood  when  the  nonsuit  was  granted,  the  jury  would*  haye 
been  authorized  to  enter  into  the  inquiry,  and  presume  the 
existence  of  any  other  title  than  that  which  was  claimed  by 
John  Stedman ;  and  I  think  they  would  not.  This  principle 
is  fully  recognised  in  the  case  already  referred  to  of  Rtcard 
V.  Williams,  and  is  certainly  allowing  to  the  occupant  of  land 
all  that  he  could  reasonably  ask ;  unless  he  could  show  som» 
other  title,  and  make  it  appear  he  was  under  some  mistake  as 
to  the  claim  he  had  set  up. 

The  title  which  John  Stedman  uniformly  claimed  was  that 
derived  from  the  Indian  deed  confirmed  by  Sir  William  John- 
son, and  a  disclaimer  of  having  any  other  title.  Under  such 
circumstances,  and  in  the  absence  of  all  proof  to  support  any 
other  claim  of  title,  with  what  pretence  could  the  jury  be 
called  upon  to  presume  a  grant  from  the  crown,  or  a  title 
from  any  other  quarter  ? 

Had  the  possession  of  Stedman  been  accompanied  by  a 
claim  of  title  generally,  without  designating  what,  the  ques- 
tion would  then  have  been  at  large,  and  open  to  the  presump- 
tion of  any  title  consistent  with  the  facts  and  circumstances 
in  evidence.  But  when  the  possessor  of  land  discloses  what 
interest  he  claims  in  it,  and  his  title  being  evidenced  only  by 
his  possession  and  claim,  it  must  be  limited  to  that  which  -he 
has  asserted.  Cases  have  been  referred  to  containing  very 
strong  expressions  of  Judges,  how  far  Courts  and  juries  should 
go  in  presuming  grants  and  deeds,  to  protect  and  quiet  long 
and  uninterrupted  possessions.  But  it  will  be  found  in  those 
cases,  that  the  possession  was  accompanied  by  a  claim  of  title 
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generally^  aqd  not  the  designatioQ  of  any  particular  interest.. 
A  jury  could  not  certainly  be  called  upon  to  presume  more 
than  the  party  claimed.  If  the  claim  was  simply  an  estate 
for  life  or  years,  no  Judge  I  presume  would  tell  a  jury  they 
were  at  liberty  to  presume  an  estate  in  fee  simple. 

The  next  question  that  seems  naturally  to  arise,  is,  the  le- 
gal effect  and  operation  of  an  Indian  deed,  and  in  what  light 
such  conveyances  are  viewed  in  Courts  of  Justice.  This  sub- 
ject  has  recently  received  a  very  full  examination  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Johnson  i;.  M*Intosh.^ 
The  point  of  inquiry  there  was  simply,  as  to  the  power  of  the 
Indians  tQ  give,  and  of  private  individuals  to  receive,  a  title, 
which  could  be  sustained  by  the  Court.  There,  were  no  ob- 
jections  to  the  grants  themselves,  or  that  the  Indians  were  not 
in  the  rightful  possession  of  the  land  they  undertook  to  sell. 
So  that  the  broad  inquiry  was,  their  right  to  sell,  and  of  the 
grantee  to  purchase.  The  Chief  Justice,  in  delivering  the 
opinion  of  the  Court,  went  into  a  very  particular  examination 
of  the  principles  and  policy  which  had  governed  all  the 
European  nations  which  had  made  discoveries  and  settlements 
in  this  country,  touching  the  rights  of  the  natives.  The  title 
of  the  government  to  the  country  was  placed  on  the  ground 
of  discovery,  which  title  was  to  be  consummated  by  possession, 
and  which  gave  to  the  government  the  Exclusive  right  of  ac- 
quiring the  soil  from  the  natives,  and  of  regulating  the  rela- 
tions that  were  to  exist  between  such  government  and  the  na- 
tives. The  Indians  were  considered  as  being  the  rightful  oc- 
cupants of  the  soil,  with  a  legal  as  well  as  just  claim  to  retain 
possession  of  it,  and  to  use  it  according  to  their  own  discre« 
tion.  But  their  rights  to  complete  sovereignty  as  indepen- 
dent nations,  were  necessarily  diminished.     And  their  power 
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to  dispose  of  the  soil  at  their  own  will  to  wfaomsoeTer  thej 
pleased,  was  denied.  The  European  nations,  by  whose  snb* 
jects  the  discoyeries  were  made,  respected  th£  rights  of  the 
natives  as  occupants,  but  asserted  the  ultimate  dominion  to  be 
in  themselves ;  and  as  a  necessary  conheqnence  thereof,  claim* 
ed  and  exercised  the  power  of  granting  the  soil  while  yet  in 
the  possession  of  the  Indians.  And  such  grants  have  been 
universally  understood  to  convey  a  title  to  the  grantees,  sub- 
ject only  to  the  Indian  right  of  occupancy.  The  United  States 
J  have  adopted  and  acted  upon  the  same  principles.  By  the 
revolution,  the  power  of  government  and  right  of  soil  which 
had  been  previously  in  Great  Britain,  passed  definitirely  to 
these  states.  And  it  has  nevec  been  doubted  but  that  either 
the  United  States  or  the  several  states  had  a  clear  title  to  all 
the  lands  within  the  boundary  lines  described  in  the  treaty  of 
peace,  subject  only  to  the  Indian  right  of  occupancy ;  and 
that  the  exclusive  power  to  extinguish  that  right  was  vested 
in  that  government,  which  might  constitutionally  exercise  it. 
And  the  practical  assertion  of  this  right  is  seen  in  the  policy 
which  has  governed  the  United  States  and  the  individual  states, 
in  prohibiting  all  purchases  of  the  Indians  by  individuals  in 
their  own  right.  And  the  Indians  being  mere  occupants,  are 
deemed  incapable  of  transferring  an  absolute  title  to  others^ 
This  occupancy  is  not  incompatible  with  a  seisin  in  fee  in  the 
state.  A  purchaser,' from  the  natives,  at  all  events,  could  ac- 
quire only  the  Indian  title,  and  must  hold  under  them  and  ac« 
cording  to  their  laws.  The  grant  must  derive  its  eflBcaCy  from 
their  will,  and  if  they  choose  to  resume  it  and  make  a  different 
disposition  of  it,  Courts  cannot  protect  the  right  before  grants 
%A.  The  purchaser  incorporates  himself  with  the  Indians, 
and  the  purchase  is  to  be  considered  in  the  same  light  as  if  the 
grant  had  been  made  to  an  Indian  ;  and  might  be  resumed  by 
the  tribe,  and  granted  over  again  at  their  pleasure. 
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If  this  be  the  view  which  we  are  to  take  of  the  Indian 
right  of  occapancy,  the  claim  of  John  Stedman  considered  in 
the  most  favourable  manner^  could  never  have  been  any  thing 
more  than  a  mere  right  of  possession,  subject  to  be  reclaimed, 
and  extinguished  at  the  will  of  the  Indians,  and  which  has 
been  done,  as  will  be  seen  hereafter.  But  it  may  very  well 
be  questioned,  whether  this  claim  is  entitled  even  to  so  fa- 
vourable a  consideration. 

As  the  claim  of  Stedman  rests  upon  an  Indian  deed,  con- 
firmed by  Sir  William  Johnson,  it  may  be  proper  to  inquire 
into  the  power  of  Sir  William  Johnson  on  this  subject,  in  or* 
der  to  ascertain  what  is  to  be  understood  by  his  confirmation. 
The  deed  is  not  before  us,  and  as  the  cause  was  taken  from 
the  jury,  it  must  now  be  admitted,  that  it  was  unexception^ 
able  in  point  of  form.  And  as  Stedman  disclaimed  having 
any  other  title  than  that  which  was  derived  from  the  Indian 
deed,  and  Sir  William  Johnson's  confirmation,  unless  he  Ji^d 
authority  to  pass  the  title,  none  could  have  been  vested  in 
Stedman.  The  pretended  confirmation  of  Sir  William  John« 
son  is  as  follows :  ^<  Fort  Niagara,  September  20th,  1763.  I 
William  Johnson,  commander-in-chief  of  the  army,  at  and 
about  fort  Niagara,  and  superintendent  of  Indian  aflairs,  do 
certify  and  approve  the  within  deed,  given  by  the  chiefs  and 
warriors  of  the  Seneca  nation  of  Indians  to  John  Stedman.*' 
There  must  be  some  mistake  with  respect  to  dates.  The 
deed  is  said  to  have  been  given  in  the  year  1764,  and  the 
confirmation,  as  it  is  called,  bears  date  the  preceding  year. 
But  the  endorsement  does  not  purport  to  be  any  thing  more 
than  a  certificate,  approving  of  the  purchase  ;  and  does  not 
profess  to  be  an  act  which  shall  complete,  or  transfer  any 
title :  and  if  Sir  William  Johnson  had  no  such  power,  a  con* 
struction  ought  not  to  be  given  to  his  acts,  which  involves  a 
violation  of  his  duty.  Let  us  then  briefly  inquire  what  were 
his  powers  in  this  respect. 
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Sir  John  Johnson  in  his  testimony  says,  that  from  the  year 
1755|  to  the  year  1774,  Sir  William  held  the  offices  of  saper- 
intendent  of  Indian  afiairs,  and  Colonel  of  the  Six  United  Na- 
tions of  Indians,  and  was  one  of  the  council  of  the  Governor 
of  the  colony  of  New- York.  That  his  duty  as  superintend- 
ent of  Indian  affiiirs,  required  him  to  hold  treaties  with  the 
Six  Nations  of  Indians,  and  all  the  Indians  of  the  Northern 
District,  and  to  superintend  all  purchases  of  land,  from  them 
or  either  of  them.  Here  is  certainly  no  power  to  transfer 
any  title.  A  grant  from  the  crown,  or  from  the  colonial 
Oovernor,  was  necessary  for  this  purpose. 

But  whatever  authority  Sir  William  Johnson  might  hare 
had  in  this  respect  previous  to  the  year  1762,  it  must  hav6 
ceased  after  that  time.  £arly  in  that  year  (according  to  the 
testimony  of  Sir  John  Johnson,)  he  received  from  the  Lieut 
Governor  of  the  province  of  New-York,  instructions  in  re- 
lation to  the  purchase  of  land  from  the  Indians,  a  copy  of 
which  is  given  as  one  of  the  exhibits  in  the  cause.  There  is 
a  mistake  in  the  reference;  but  the  identity  of  the  document 
was  admitted  on  the  argument,  and  this  was  the  plaintiff's 
evidence,  and  no  objection  taken  to  its  admissibility.  They 
purported  to  be  additional  instructions,  and  although  address- 
ed to  the  Governor  of  the  province,  must  have  been  sent  to 
the  superintendent  of  Indian  affairs,  to  regulate  and  govern 
his  conduct.  These  instructions  were  directed  to  be  made 
public  by  proclamation,  which  was  accordingly  issued  by 
Lieut.  Governor  Golden,  io  February,  1762,  in  which  the  in- 
structions were  set  out  at  large.  This  was  offered  on  the  part 
of  the  defendant,  and  objected  to,  but  admitted  to  be  read  to 
the  Court,  on  the  argument  of  the  motion  for  a  nonsuit  It 
is  not  very  important  to  inquire  into  the  regularity  of  this 
course,  for  the  proclamation  contains  nothing  more  than  the 
instructions  at  large,  the  material  parts  of  which  had  been 
given  in  evidence  on  the  part  of  the  plaintiff;  and  are  sub- 
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9tantia]ly  reiterated  in  the  proclamation  of  the  King,  of  the 
7th  of  October,  1763;  which  has  been  published  under  the^ 
sanction  and  authority  of  the  United  States.*^ 

These  instructions  and  proclamations,  recite  the  evils  and 
abuses  that  had  arisen,  by  reason  of  purchases  made  of  the 
Indians,  and  the  passing  of  grants  by  the  colonial  GoTernors; 
and  strictly  enjoins  and  commands  the  Governor,  Lieut. 
Governor,  President  of  the  council,,  or  conunadder-in-chief 
of  the  province  of  New-York,  upon  any  pretence  whatever,- 
and  upon  pain  of  forfeiting  their  o£Sre,  not  to  pass  any  grant 
to  any  person  whatever,  of  any  land  within,  or  adjacent  to,  the 
territories  possessed  or  pccupied  by  the  Indians^  or  the  pro- 
perty or  possession  of  which  has  at  any  time  been  reserved 
to,  or  claimed  by  them  :  And  also  prohibiting  the  granting 
of  any  license  to  purchase  land  of  the  Indians,  but  to  send  all 
applications  made  for  that  purpose,  home  to  the  King,  and 
forbidding  any  private  person  making  any  purchase  of  the 
Indians  :  But  that  if  at  any  time  they  should  be  inclined  to 
dispose  of  their  land,  the  same  should  be  purchased  for  the 
crown,  at  some  public  meeting  of  the  Indians,  to  be  held  for 
that  purpose  by  the  Governor,  or  commander-in-chief  of  the 
colony  where  the  land  shall  He :  and  requiring  all  persons 
who  had  wilfully  or  inadvertently  seated  themselves  upon 
any  lands,  which  had  not  been  ceded  to,  or  purchased  by  the 
crown,  forthwith  to  remove  therefrom. 

After  these  instructions  were  made  known  here,  it  is  very 
evident  that  no  power  existed  in  this  country,  so  to  authorize 
and  confirm  any  purchase  from  the  Indians,  as  to  transfer  the 
title  to  the  land.  Nor  could  it  be  permitted,  to  ask  a  jury 
to  presume  any  such  attempt  to  transfer  the  title,  when  it 
would  imply  a  breach  of  trust,  and  a  violation  of  duty  in  the 
officer  who  should  thus  act  The  pretended  confirmationT 
therefore  of  Sir  William  Johnson,  cannot  be  considered  any 
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thing  more  than  an  approval  of  the.  application  for  the  par- 
chasei  to  be  sent  home  for  the  sanction  and  ratification  of  the 
King ;  and  coming  within  what  is  stated  by  Sir  John  John- 
son as  having  been  a  part  of  his  duty,  to  superintend  purchases 
made  of  the  Indians. 

The  authority  of  the  King  to  regulate  and  control  purchases^ 
from  the  Indians  within  his  colonies,  was  not  questioned  on 
the  argument,  and  cannot  be  denied.  Any  purchase  made 
by  Stedman  in  violation  of  such  regulations,  must  of  course 
be  void,  and  he  could  acquire  no  right  whatever  thereby  ; 
not  even  the  Indian  right  of  occupancy  ;  and  he  must  have 
been  an  intruder,  by  any  entry  made  under  such  purchase. 

.  But  admitting  him  to  have  ^obtained  a  rightful  possession 
under  such  purchase,  it  must  be  restricted  to  his  actual  occu- 
pation, and  can  be  of  no  avail,  at  all  events  in  this  suit  His 
first  possession  was  near  fort  Schlosser,  which  is,  according  to 
the  testimony,  about  one  mile  from  the  defendant's  possession. 
And  as  late  as  the  year  I77I,  according  to  the  testimony  of 
one  of  the  witnesses,  he  had  only  cleared  and  improved  about 
four  acres ;  and  long  before  l^is  improvements  c^xtended  to 
any  of  the  land  in  possession  of  the  defendant,  the  Indians 
had  resumed  their  right  of  occupancy,  and  ceded  it  by  treaty 
to  the  crown.  That  such  is  the  light  in  which  Stedman's 
possession  is  to  be  viewed,  necessarily  results  from  the  well 
settled  rule,  that  where  a  man  enters  into  land,  having  title, 
his  seisin  is  not  bounded  by  his  actual  possessions,  but  is  held 
to  be  co-extensive  with  his  title.  But  where  he  enters  with- 
out title,  his  seisin  is  confined  to  his  possessions  by  metes 
and  bounds. 

It  has  already  been  shown,  that  admitting  a  purchaser  from 
the  Indians  acquires  their  right  of  occupancy,  the  Indians 
may  whenever  they  choose,  resume  it,  and  make  a  different 
disposition  of  the  land,  which  in  the  present  case  has  been 


SEPTEMBER  TElUlj    1825.  477 


Jackson  es  dem.  Sparkman  v.  Porter. 


done  by  the  3d  article  of  a  treaty  between  his  Britannic  Ma- 
jesty and  the  Seneca  nation  of  Indians,  dated  the  3d  of 
Aprily  1764.  By  this  article,  they  cede  to  his  Majesty  and 
his  successors  for  ever,  in  full  right,  the  lands  from  the  fort 
Niagara,  extending  easterly  along  lake  Ontario  about  four 
miles,  comprehen4ing  the  Petit  Marias  pr  landing  place,  and 
running  from  thence  southerly  about  fourteen  miles  to  the 
creek  above  fort  Schlosser  or  Little  Niagara,  and  down  the 
same  to  the  river  or  strait ;  thence  down  the  river  or  strait, 
and  across  the  same  at  the  great  cataract ;  thence  northerly 
to  the  banks  of  lake  Ontario,  at  a  creek  or  small  lake  about 
two  miles  west  of  the  fort;  thence  easterly  along  the  banks 
of  lake  Ontario,  and  across  the  river  or  strait  to  Niagara, 
comprehending  the  whole  carrying  place,  &c. 

That  all  the  land  embraced  in  Stedman's  claim  falls  within 
these  bounds,  has  not  been  questioned.  This  is  one  of  the 
documents  read  by  the^  defendant's  counsel  on  the  motion  for 
a  nonsuit.  I  do  not  however  see  from  the  bill  of  exceptions, 
that  any  objection  was  made  to  it  And  it  is  recognised  as  a 
valid  cession,  and  excepted  out  of  a  treaty  made  between  the 
United  States  and  the  Six  Nations  of  Indians,  on  the  lUh  of 
November,  in  the  year  1794.*  There  can  therefore  be  no 
doubt,  but  that  the  Indian  right  to  the  land  in  question  was 
ceded  to  the  King  by  the  treaty  of  1764  ;  and  all  Stedman's 
right  of  occupancy  must  then  have  ceased,  and  been  extin- 
guished ;  and  he  stood  upon  his  tfiere  naked  possession, 
without  title,  and  without  the  right  of  possession. 

According  to  the  theory  of  the  British  constitution,  the 
title  to  this  land  was  at  that  time  vested  in  the  King;  and 
Stedman,  under  the  circumstances  in  which  he  was  placed, 
could  not  be  considered  in  any  better,  light  than  a  mere 
tenant  at  will.  He  did  not  pretend  to  have  any  grant  from 
the  crown,  and  must  be  deemed  to  have  held  in  subordina- 
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tion  to  the  right  and  title  of  the  King.  It  could  not  be  coa« 
sidered  an  adverse  holding,  and  no  length  of  possession  would 
ripen  it  into  a  title. 

But  if  he  is  to  be  considered  as  holding  in  hostility  to  the 
real  owner,  he  must  be  held  to  strict  proof  of  actual  and  con- 
tinued possession,  and  must  not  have  voluntarily  abandoned 
it.  The  proof  on  this  subject  is  extremely  vague  and  unsa- 
tisfactory. Some  of  the  witnesses  do  speak  of* improvements 
made  in  the  year  ^90  or  '92  along  the  river,  above  and  below 
the  falls,  which  must  have  embraced  some  of  the  land  now 
occupied  by  the  defendant ;  but  the  evidence  does  not  warrant 
the  conclusion  that  the  possession  was  kept  up.  And  most  of 
the  witnesses  refer  to  improvements  made  on  the  farm  of  582 
acres,  now  in  the  possession  of  Ware,  under  the  Stedman 
claim.  And  it  ought  to  be  borne  in  mind  as  explanatory  of 
the  acts  of  Stedman,  that  he  was  then  under  a  contract  for 
the  portage,  and  which  gave  employment  for  a  great  ntimber 
of  horses  and  oxen,  and  many  of  his  clearings  and  improve- 
ments were  probably  made  for  procuring  subsistence  for  them: 
I  do  not  mean  however  to  enter  into  a  critical  examination  of 
the  testimony  on  the  question  of  possession. 

I  think  this  was  a  subject  which  in  strictness  belonged  to 
the  jury,  and  I  should  have  been  better  satisfied  if  it  had  been 
submitted  to  them.  But  as  I  do  not  think  a  verdict  against 
the  defendant  on  this  ground  could  have  been  sustained,  I  am 
not  inclined  to  reverse  the  judgment  of  nonsuit  for  this  cause. 
The  acts  of  Stedman  are  to  be  viewed  with  reference  to  the 
character  and  employment  in  which  he  was  engaged.  He 
was  there  before  and  during  the  revolution,  in  the  enjoyment 
of  an  important  and  profitable  trust  under  his  contract  for 
the  portage.  This  was  his  original  and  primary  object.  He 
no  doubt  afterwards  wished,  and  probably  entertained  hopes 
and  expectations  of  obtaining  a  title  for  the  land.     But  this 
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only  shows  that  he  was  there,  not  in  hostility  .|to  the  rightful 
owner^  but  under^  and  in  subordination  to  the  rights  of  the 
crown. 

And    this   view   of  Stedman^s   situation   is   rery  much 
strengthened  by  the  consideration ,  that  here  was  a  military 
post,  and  an  important  portage,  which  it  is  very  improbable 
the  government  would  have  disposed  of.     And  besides,  the 
Stedmans  continued  to  hold  this  portage  under  contract  with 
the  government,  until  it  was  removed  on  the  other  side  the 
Niagara  river,  about  the  year  1792.     And  accortiing  to  the 
testimony  of  one  of  the  witnesses,  the  contract  for  this  por- 
tage was  open    to  public  competition  once  in  ev^ery  three 
years ;  which  is  utterly  incompatible  with  the  supposition, 
that  Stedman  could  have  claimed  any  exclusive  right ;  and 
no  exception  was  made  by  him  in  his  claim,  either  of  the  mi- 
litary post  or  the  portage.     They  stood  on  the  same  footing 
with  the  residue  of  the  five  thousand  acres  embraced  within 
his  claim.     And  Sir  William  Johnson,  permitting  Stedman 
to  continue  in  possession,  after  the  rigid  instructions  he  had 
received  in  relation  to  Indian  lands,  ean  be  accounted  for  on 
no  other  ground,  than  that  he  was  there  by  permission  of  the 
government,  under  the  contract  for  the  portage,  and  not  as 
claiming  under  an  Indian  purchase.     And  besides,  his  im- 
provements, if  at  all  extending  beyond  the  limits  of  the  farm 
now  held  by  Ware,   were  very  unimportant  at  the  com- 
mencement of  the  revolution  ;  and  the  extension  of  them  du- 
ring that  period,  or  even  down  to  the  year  1796,  when  the 
post  was  surrendered  by  the  British  government,  cannot  be 
construed  into  an  acquiescence  in'  any  claim  of  right  in  Sted- 
man. 

It  is  said,  however,  that  Ware,  who  was  the  tenant  of  Mrs. 
Sparkman,  was  forcibly  dispossessed,  and  that  the  possession 
must  be  restored  before  the  question  of  title  can  be  inquired 
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into.     Admitting  this  to  be  a  sound  and  salutary  rule,  it  does 
not  apply  to  the  facts  in  this  case.     There  is  no  evidence  of 
any  forcible  dispossession  of  any  of  the  land  now  in  the  oc- 
cupation of  the  defendant.     It  was  in  proof  on  the  part  of  the 
plaintiff,  derived  from  the  confessions  of  the  defendant^  that 
he  and  Barton  had  in  the  year  18069  obtained  a  patent  from 
the  state  of  New-York  for  some  of  the  land,  and  which  cover- 
ed   a  part  of  Stedman's  cleared  fields ;  and  that  they  had  a 
lease  under  the  authority  of  the  state  for  the  farm  where 
Ware  lived,  but  he  would  make  no  compromise  with  them, 
and  that  they  had  procured  an  act  of  the  legislature  to  turn 
him  off.     The  patent  was  not  in  evidence,  and  what  land  it 
covered  does  not  appear.     It  is  evident,  however,  that  it  did 
not  cover  the  farm  in  possession  of  Ware,  because  Porter  and 
Barton  had  only  a  lease  for  that  from  the  state.      There  is 
no  evidence  that  Porter  exercised  any  acts  of  ownership  over 
any  part  of  this  land,  previous  to  the  year  1805  ;  and  it  is 
jreasonable  therefore  to  presume,  in  the  absence  of  all  proof  to 
the  contrary,  that  whatever  possession  he  took  out  of  the 
bounds  of  what  is  called  the  Stedman  farm,  was  taken  under 
the  title  derived  from  his  patent.     But  it  is  objected^  that 
this  patent  could  pass  no  title  by  reason  of  the  adverse  pos- 
session held  under  the  Stedman  claim.    This  objection,  how- 
ever, is  not  tenable.     In  the  first  place,  there  is  no  evidence 
that  there  was  any  adverse  possession,  or  any  possession  at 
all  of  the  land  covered  by  the  patent.    But  admi1;ting  a  pos- 
session in  Ware  under  the  Stedmans,  of  all  the  Indian  right 
of  occupancy^  which  is  the  utmost  extent  that  could  be  claim- 
ed, it  would  form  no  objection  to  the  operation  of  the  patent 
This  point  is  fully  settled  by  the  case  of  Johnson  &  Mcintosh 
before  referred  to. 

The  only  forcible  dispossession  of  which  there  is  any  proof, 
is  vrhat  was  done  by  the  Sheriff^  under  the  aet  of  1806.  But 
this  must  at  all  events  be  confined  to  what  is  now  called,  and 
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laid  down  oa  the  diagram  ae  the  Stedman  farm.  The  evi- 
dence on  this  subject  is,  that  the  Sheriff  went  to  the  house 
occupied  by  Ware,  he  being  from  home,  and  removed  his 
furniture  from  the  house  and  piled  it  up  about  ten  rods  dis- 
tant, and  Mrs.  Ware  and  her  children  went,  to  a  tavern 
across  the  road ;  and  the  defendant's  workmen  went  imme- 
diately into  the  house^  and  in  May  or  June  of  the  same  year^ 
the* defendant  himself  moved  ibto  the  house.  This  act,  ad- 
mitting it  to  have  been  forcible,  might  in  strictness  be  con- 
fined to  the  house  only.  But  the  defendant  declared,  that  he 
and  Barton  had  got  a  lease  of  the  farm,  and  that  the  act  of 
the  legislature  was  procured  to  turn  Ware  off  5  which  may 
be  considered  an  admission  that  he  was  turned  off  the  whole 
farm.  But  it  shows  at  the  same  time,  that  the  force>  if  con- 
strued to  extend  to  the  whole  farm,  must  at  all  events  be  li- 
mited to  that,  and  cannot  in  any  manner  affect  the  defendant's 
present  possession.  And  Ware  has  regained  the  possession 
of  this  farm.  It  being  left  vacant  during  the  late  war,  he  re- 
entered, and  still  continues  to  occupy  it.  This  state  of  facts 
supersedes  the  necessity  of  inquiring  into  the  validity  of  the 
law,  under  w^hich  Ware  was  turned  out  of  possession ;  or 
examining  how  far  a  party  who  gains  possession  by  force, 
may  in  an  action  of  ejectment  protect  himself  by  setting  up 
a  title  to  the  land. 

The  only  remaining  inquiry  is,  whether  the  treaty  of  1794,® 
between  the  United  States  and  Great  Britain,  will  in  any 
way  aid  the  claim  of  the  lessors  of  the  plaintiff;  and  if  the 
view  which  I  have  taken  of  this  claim  be  correct,  little 
doubt  can  exist  on  this  question.  The  2d  and  9th.  articles 
have  been  referred  to.  The  2d  article  declares,  **  that  all 
settlers  and  traders  within  the  precinctsj  or  jurisdiction  of 
the  said  posts,  shall  contipue  to  eajoy  unmolested,  all  their 
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property  of  every  kind,  and  shall  be  protected  therein.  They 
shall  be  at  full  liberty  to  remain  there,  or  to  remove,  ivith 
all  or  any  part  of  their  effects  :  and  it  shall  also  be  free  to 
them,  to  sell  their  lands,  houses,  or  effects,  or  to  retain  the 
property  thereof  at  their  discretion." 

Although  the  meaning  of  the  term  settler^  as  here  used,  is 
not  very  obvious,  yet  as  the  object  of  the  article  was  to  pro* 
tect  any  interest  that  might  have  been  acquired  in  property, 
it  is  perhaps  reasonable  to  consider  him  a  settler  who  had 
such  interest  in  Idnd,  within  the  precincts  or  jurisdiction  of 
the  posts.  But  another  question  arises,  as  to  what  are  the 
limits  or  jurisdiction  of  the  post  at  fort  Schlosser.  ^  It  was 
suggested,  but  no  authority  cited  to  support  the  position,  that 
it  extended  to  the  distance  of  three  miles  in  every  tdirection 
from  the  fort,  in  analogy  to  the  rule  of  the  law  of  nations, 
which  gives  to  a  country  bordering  on  the  sea  coast,  jurisdic- 
tion thereon  to  the  extent  of  three  miles.  I  cannot  accede  to 
this  rule  \  but  am  inclined  to  think,  it  is  to  be  proved  as  mat- 
ter of  fact,  to  what  extent  jurisdiction  was  exercised.  There 
was  no  proof  on  that  subject  before  the  Court. 

But  there  is  another  and  more  conclusive  reason  for  consi- 
dering this  article  inapplicable  to  the  case.  It  was  obviously 
intended  to  protect  some  legal  or  equitable  interest  which  the 
settler  had  acquired  in  land.  And  Stedman,  as  has  already 
been  shown,  had  no  such  interest  which  a  Court  of  Law  or 
Equity  could  recognise,  or  which  the  British  government 
was  under  any  obligations  to  sanction  and  protect.  The  ar^ 
tide  never  could  have  been  intended  to  ratify  and  confirm 
the  possession  of  trespassers  or  intruders,  who  might  be  there 
without  right.  And  the  same  remarks  will  apply  to  the  9th 
article,  that  secures  to  British  subjects,  who  then  held  lands 
in  the  United  States,  the  right  of  continuing  to  ho)d  them, 
according  to  the  nature  and  tenure  of  their  estates,  and  titles 
therein,  or  to  sell  and  dispose  of  the  same  at  pleasure.     But 


-c^ 


SEPTI^MBER  TERM^    1825.  48S 


Oriswoia  V.  Hill. 


a  mere  naked  or  wrongful  possessipn  which  the  law  would 
not  protect,  does  not  fall  within  the  provisions  of  this  article. 
The  treaty  applies  to  the  title,  whatever  it  is,  and  gives  it  the 
same  legal  validity  as  if  the  parties  wBre  citizens,  and  no 
more.  The  title  however  which  it  sanctions,  is  tliat  which 
existed  at  the  date  of  the  treaty  ;  and  not  any  after  acquired 
right,  by  length  of  possession  or  otherwise. 

I  am  accordingly  of  opinion,  that  the  judgment  of  the  Dis-* 
trict  Court  must  be  affirmed,  and  in  this  opinion  the  District 
Judge  concurs. 


Griswolb  v.  Hill. 

Where  a  party  dies  during  term,  the  judgment  may  be  entered  in  thi|  Coqrt  at 
of  a  6ky  antecedent  to  his  death. 

But  there  is  this  difference,  in  this  respect,  between  its  equity  proceedings  and 
those  of  the  English  Court  of  Chancery,  tbat'this  Court  is  opeQ  only  during 
term,  and  a  decree  cannot  be  entered  if  the  death  occurred  ^fore  the  be- 
ginning of  the  term. 

Where  an  order  for  the  dismissal  of  a  bill  was  taken  ex  parte,  the  complainant 
having  avowed  his  intention  not  to  pursue  the  cause  any  further ;  on  a  mo- 
tion to  racaie  the  order,  on  the  ground  that  the  defendant  died  before  it  wa« 
entered ;  held,  that  it  was  not  distinguishable,  in  principle,  from  the  case  of 
death  atler  argnmcnt,  but  before  judgment,  and  that  the  order  might  be  en- 
tered antecedent  to  the  death. 

THOMPSON,  J.  This  is  a  motion  to  set  aside  an  order 
entered  in  this  cause  on  the  2d  day  of  September,  injihis  pre- 
sent term,  dismissing  the  complainant's  bill  with  costs.  The 
motion  is  founded  on  an  affidavit  stating,  that  the  defendant 
died  before  such  order  was  entered.  It  now  appears  that 
Hill  died  on  the  first  day  of  this  term. 
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Bj  the  Gommoa  hw,  the  de^  of  one  of  the  parties  before 
jodgment;  abates  the  suit.  There  can,  therefore,  be  no  doubt 
but.  that  the  order  was  irregularly  entered,  and  must  be  set 
aside.  But  the  question  arises,  whether  the  Court  may  not 
direct  the  order  to  be  entered  as  of  the  first  day  of  the  term, 
and  thereby  render  it  regular. 

I  have  no  doubt,  that  when  a  party  dies  during  the  term, 
the  Court  may,  in  many  cases,  direct  the  judgment  to  be  en- 
tered as  of  a  day  antecedent  to  the  death.  This  has  frequently 
been  done  in  the  English  Chancery^  and  also  in  the  Court  of 
Chancery  of  this  state!  These  Courts  are,  however,  always 
open,  and  may,  and  frequently  do,  make  the  judgment  or  de- 
cree relate  back  to  a  distant  day.  This  .Court,  both  on  the 
law  and  equity  side,  is  open  only  during  the  term.  But  there 
is  no  reason  why  it  should  not,  whilst  it  is  open,  exercise  the 
same  power,  as  to  entering  its  decrees,  when  a  proper  case  is 
presented,  as  is  done  in  the  Court  of  Chancery  in  England. 
This  is  matter  of  practice  in  that  Court,  and  which  governs 
the  practice  of  this  Court,  when  not  provided  for  by  its  own 
rules.* 

The  cases  where  this  practice  has  been  adopted,  have  usually 
been,  when  the  death  of  the  party  occurred  after  argu- 
ment, and  whilst  the  cause  stood  over  for  judgment.^  The 
present  case  does  not,  in  its  circumstances,  fall  precisely  with- 
in that  rule,  although  the  reason  and  grounds  upon  which  the 
practice  is  founded,  are  equally  applicable.  The  cause  was 
not  argued.  The  order  was  taken  ex  parte ;  the  complainant 
having  avowed  his  intention  not  to  pursue  the  cause  any  fur- 
ther. I  am,  therefore,  inclined  to  think  tho circumstances  of 
this  case* would  warrant  the  Court  in  entering  the  order  for 
the  dismfssion  of  the  complainjint's  bill,  as  of  the  first  day  of 
the  term.     But  it  is  not  deemed  advisable  to  adopt  that  course 

«  See  Rulet  of  Sap.  Court  of  U.  S. 

h  Davis  v.  Dstis,  9  Vet.  4S1. ;  CaroiibeU  v.  Metier,  4  John.  Ch. ilHS. 
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in  the  present  instancCp  Tjie  defendant's  counsel  has  pro- 
duced in  Court  the  letters  of  administration,  and  prayed  that 
the  administrators  may  be  made  defendants.  To.  the  granting 
of  this  application  there  can  be  no  objection. 

The  3Ist  section  of  the  Judiciary  act  of  1789,^  declares,  <<  that 
where  any  suit  shall  be  depending  in  any  Court  of  the  Unit- 
ed States,  and  either  of  the  parties  shall  die  before  final  judg- 
ment, the  executor  or  administrator  of  such  deceased  party,  if 
the  cause  of  action  surviyed,  shall  have  full  power  to  prose- 
cute or  defend  any  such  suit  or  action.''  Under  this  act  it  has 
been  decided  in  the  Supreme  Court  of  the  United  States,  that 
the  executor  or  administrator  may  come  in  Toluntarily  and 
instanter,  and  be  made  a  party  on  motion,  without  a  scire  fa- 
eias,  and  may  proceed  to  trial  i m mediately, J f  he  pleases,  if 
the  cause  is  ready  for  tri^l ;  but  may  have  a  continuance  if 
he  wishes.  This  is  according  to  the  express  provision  of  the 
statute,  which  declares,  that  the  executor  or  administrator 
who  shall  become  a  party,  shall,  on  motion,  be  entitled  to  a 
continuance  until  the  next  term.-  But  no  such  indulgence  is 
allowed  by  the  act  to  tl)e  opposite  party,  nor  is  it  reasonable 
that  it.  should  be.  His  situation  is  not  altered  by  the  substi- 
tution of  the  representatives  of  the  deceased  party.  And  it 
.  has  accordingly  been  decided  that  the  opposite  party  is  not 
entitled  to  any  delay* 

It  is  accordingly  ordered,  that  the  administrators  be  made 
parties,  and  no  continuance  being  asked  for,  they  have  liberty 
to  proceed  without  delay. 

H.  W.  Wabnes  for  the  complainant. 

H.  D.  Sedgwick  and  R.  Sedgwick  for  the  defendant. 

c  2  Tol.  L.  u.  s.  69. 
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The  Circuit  Courts,  on  appeal  from  the  District  Courts,  hare  power  by  theSM 
section  of  the  judiciary  act,  to  allow  any  amendments  of  defects  in  form  oc- 
curring  in  the  Court  below,  which  could  have  been  amended  there,  or  to  dis- 
regard them  in  giv^ing  judgment. 

But  this  power  does  not  extend  to  defects  in  substance. 

Such  defects  may  however  be  amended  in  the  District  Court,  on  terms.  This 
power  more  extensive  than  any  given  to  the  English  Courts. 

But  the  amendments  must  be  made  before  final  judgment.  And  this  is  agreea- 
ble to  the  state  practice  in  such  cas^s. 

An  omission  of  the  averment  of  citicenship  is  a  defect  in  aubstince,  not  cured 
by  verdict,  and  which  cannot  be  amended  aAer  judgment. 

So  of  the  arerment  of  the  value  of  the  property  in  dispute  when  necessary  to 
give  jurisdiction. 

Amendments  at  common  law  were  for  trivial  ehrors,  and  where  there  was  some- 
thing to  amend  by.  Anciently  they  could  be  made  only  during  the  term 
when  the  error  occurred  in  the  record;  afterwards  they  were  allowed  at  any 
time  pending  the  suit;  but  never  after  final  judgment. 

Confusion  and  contradiction  in  the  English  cases  arising  upon  the  varioos  sta- 
tutes of  amendments  and  jeofails. 

A  judgment  was  entered  in  the  District  Court  of  the  Northern  District  of  New- 
York,  sitting  with  Circuit  Court  powers,  in  January,  1824,  the  record  filed 
and  execution  issued.  In  September  of  the  same  year  it  was  remored  by 
error  into  the  Circuit  Court,  and  in  January  following,  the  District  Court  al- 
lowed the  record  to  be  amended  by  inserting  in  the  declaration  the  aver- 
ments of  citixenship,  and  of  the  value  of  the  property  in  dispute,  which 
were  essential  to  jurisdiction :  Held,  that  the  amendments  were  irregular, 
and  that  this  Court  would  not  receive  them  after  the  original  record  had  been 
cent  up. 

There  is  no  practice  in  this  Court  of  service  of  papers  upon  the  agent  of  an 
attorney,  as  in  the  Supreme  Court  of  the  state. 

THOMPSON,  J.  This  is  a  motion  to  set  aside  the  jadg- 
ment  entered  in  this  cause  during  the  present  term,  reversing 
the  judgment  of  the  District  Court  of  the  Northern  District 
of  this  state.  The  motion  is  founded,  on  an  allegation  that 
the  judgment  was  irregularly  entered,  being  in  violation  of  an 
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order  to  stay  the  proceedings ;  and  the  motion  is  resisted  on 
the  ground,  that  the  order  was  not  duly  senred  on  the  plain- 
tiffs attorney.  The  service  was  upon  the  law  agent  of  the  at- 
torney in  the  Supreme  Court  of  this  state,  and  the  first  ques- 
tion is,  whether  this  was  a  good  service. 

I  think  it  was  not  The  rules  of  the  Supreme  Court  do 
not  govern  the  practice  of  this  Court.  But  admitting  they 
did|  the  service  was  bad.  The  rule  of  that  Court  would  re- 
quire the  attorney  to  appoint  an  agent ;  and  if  he  had  none» 
the  service  required  is,  by  putting  up  the  notice  in  the  clerk's 
o£Bce.  But  it  would  not  follow,  that  the  agent  in  that  Court 
would  be  the  agent  in  this. 

-  But  there  was  evidently  a  misapprehension  with  respect  to 
the  service  of  the  order,  and  this  Court  would  set  aside  the 
rule  for  judgment  on  payment  of  costs,  if  aily  merits  were 
shown  on  the  part  of  the  defendant  in  error,  of  which  he  could 
avail  himself. 

It  is  not  pretended  but  that  the  record  as  it  now  stands  is 
erroneous,  and  the  judgment  of  the  District  Court  must  be 
reversed,  unless  the  record  is  amended,  and  the  object  of  set- 
ting aside  the  judgment  of  reversal,  is  to  make  way  for  an 
application  for  a  certiorari,  to  bring  up  the  amendments 
which  have  been  made  in  the  District  Court.  The  question 
then  arises,  whether  those  amendments  would  be  received  here, 
and  attached  to  the  record  which  has  already  been  returned 
into  this  Court  upon  the  writ  of  errof ;  and  I  think  those  a- 
mendments  ought  not  to  be  received  here.  They  were  made 
according  to  my  judgment  irregularly,  and  without  authori- 
ty. The  judgment  in  the  District  Court  was  entered  in  Jan- 
uary term,  1824.  The  record  filed,  and  execution  issued  on 
the  3d  of  March  following.  The  writ  of  error  was  returned 
in  the  September  term,  1834,  of  this  Court,  and  in  the  January 
term,  1825,  of  the  District  Court,  the  amendments  were 
made,  which  were^  by  allowing  two  averments  to  be  insert- 
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ed  in  the  declaration.  1.  That  Smith  the  defendant  was  a 
citizen  of  the  state  of  New- York.  2.  That  the  vakie  of  the 
property  in  question  was  over  five  hundred  dollars ;  and  then 
receiving  proof  on  affidavit  to  support  these  averments.  It 
has  been  decided  by  this  Court,  at  the  present  term,  thai  it 
cannot  by  mandamus  compel  the  District  Court  to  yacate  the 
rules  for  amendment,  and  restore  the  record  to  its  original 
form ;  and  if  the  record  so  amended,  had  come  up  on  the  writ 
of  error,  it  would  present  a  very  di|ferent  question  from  the 
present.  This  Court  might  be  bound  to  receive  that  as  the 
-only  record  in  the  cause,  without  any  inquiry  about  the 
amendments.  But  as  the  record  or  a  transcript  thereof,  has 
been  returned,  and  as  this  Court  mutt  lend  its  aid  by  a  cer- 
tiorari, to  bring  up  the  amended  record,  if  it  is  brought  up, 
we  have  a  right  to  exercise  our  discretion,  whether  or  not  to 
lend  this  aid ;  and  if  the  amendments  were  improperly  made, 
the  certiorari  ought  to  be  denied. 

^  The  inquiry  then  properly  arises  as  to  the  power  of  the 
Court  over  amendments.  1.  At  Common  Law.  2,  By 
Statute. 

The  exercise  of  the  authority  of  Courts  to  amend  at 
Common  Law,  has  in  the  history  of  the  judicial  proceed- 
ings of  the  flnglish  Courts  undergone  very  considerable 
changes,  and  Courts  grew  much  more  liberal  on  that  subject, 
even  before  any  provision  was  made  by  statute. 

Anciently  the  amendment  could  be  made  only  in  the  term 
in  which  the  judicial  act  was  done  and  recorded ;  as  during 
this  term  the  proceeding  was  deemed  to  be  in  the  judges' 
breasts,  and  not  in  the  roll.  Afterwards  a  more  liberal  prac* 
tice  was  introduced,  and  amendments  were  allowed  at  any 
time  pending  the  suit  or  proceedings,  and  whilst  they  vrere 
considered  in  /ieri,  and  until  final  judjgment  was  rendered 
and  enrolled.  « 
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But  in  DO  instance  will  it  be  found,  I  believe,  that  the  Court 
made  any  amendment  whatever  after  the  escpiration  of  the 
term  in  which  final  judgment  was  given. 

And  as  to  what  amendments  the  Courts  would  make  at 
Common  Law^  there  seems  to  be  much  confusion  and  uncer- 
tainty.  As  it  was  a  matter  in  some  measure  of  discretion, 
liberal  judges  would  allow  amendments  that  more  scrupulous 
ones  would  not  The  ameadments,  however,  made  at  Com- 
mon Law  were,  generally  speaking,  of  trivial  errors,  and  thep 
only  where  there  was  something  to  amend  by. 

It  is  unnecessary  however  to  pursue  this  inquiry,  for  the 
amendments  made  in  this  ease  were  a  year  after  final  judg- 
ment, and  so,  clearly  not  within  any  Common  Law  powers  of 
the  Court. 

■  *  "  * 

2.  The  limited  powers  of  the  Courts  at  Common  Law,  gave 
rise  in  England  to  the  various  statutes  of  amendments  and 
jeofails^ 

Those  in  England  are  I  believe  twelve  pr  thirteen  in  num- 
ber, passed  at  various  periods,  from  the  time  of  Edward  the 
3d  to  George  1st. 

These  statutes  thus  passed  by  piecemeals,  and  in  reference 
to  the  successive  parts  and  steps,  in  the  pleadings  and  pro- 
ceedings in  the  cause,  gave  rise  to  almost  innumerable  cases 
on  this  subject,  which  has  occasioned  no  little  confusion,  if 
not  some  contradiction. 

With  these,  however,  we  have  no  concern,  any  farther  than 
they  are  decisions  upon  statutes  analogous  to  our  own.  So 
far  as  any  statutory  prbvision  goes,  we  must  be  governed  by 
the  act  of  Congress  on  this  subject. 

The  32d  section  of  the  judiciary  act  declares,  that  no 
summons,  writ,  declaration,  return,  process,  judgment,  or 
o^her  proceedings,  in  civil  causes  in  any  of  the  Courts  of  the 
United  States,  shall  be  abated,  arrested,  quashed,  ,or  reversed 
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for  any  defect  or  want  of  form  ;  but  judgment  shall  be  given 
without  regarding  matters  of  form,  except  such  as  shall  be 
specially  demurred  to.  And  authority  is  given  to  the  Courts 
to  amend  such  imperfections  and  wants  of  form^  except  such 
as  shall  be  specially  excepted  to  by  demurrer  ;  and  they  may 
at  any  time,  permit  either  of  the  parties  to  amend  any  defect  in 
the  process  or  pleadings,  upon  such  conditions  as  the  said 
Courts  respectively  shall,  in  their  dij^cretion  and  by  their  rules, 
prescribe. 

That  every  part  of  this  section,  except  the  last  clause,  re* 
lates  to  such  defects  as  are  deemed  matters  of  form,  cannot 
admit  of  a  doubt.  And  this  power  over  .such  defects  of  foror, 
extends  as  well  to  the  Appellate  Court,  as  to  the  Court 
where  the  proceedings  have  been  had  ;  not  that  the  amend- 
ment is  always  actually  made  in  the  Appellate  Court,  but  the 
defect  is  not  to  be  regarded  as  matter  of  error.  And  the  act 
declares,  that  judgment  shall  be  given  without  regard  to  such 
imperfections  or  want  of  form,  and  no  conditions  are  to  be 
imposed  on  parties  by  reason  of  such  formal  defects.  The 
last  clause  in  the  act,  however,  may  be  extended  farther,  and 
embrace  matters  of  substance ;  it  authorizes  the  Court  at 
any  time,  to  amend  any  defect  in  the  process  and  pleadings, 
upon  such  conditions  as  the  Court  shall  direct.  This  power 
is  confined  to  the  process  and  pleadings,  and  reaches  all  de* 
fects  ;  it  does  not  extend  to  the  judgment.  When,  therefore, 
an  amendment  is  made  in  substance,  it  must  be  whilst  the 
proceedings  are  injierif  and  before  judgment ;  and  the  Court 
then  does  it  upon  such  terms  as  shall  be  deemed  just  and 
equitable;  and  this  is  giving  much  greater  power  over 
amendments,  than  existed  at  Common  Law.  The  Court  be^ 
low  might  in  this  case  before  final  judgment,  have  permitted 
the  amendments  upon  terms  as  to  costs,  pleading  anew,  or 
issuing  a  venire  de  novoy  &c.  Under  the  English  statuteft  of 
amendments  and  jeofails,  neither  the.  aid  of  a  verdict,  nor  an 
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amendment  can  extend  to  matters  of  substance,  or  whatever 
is  essential  to  the  gist  of  the  action,  but  only  to  defects  in  mat- 
ters of  form.  All  matters  of  substance  must  be  stated  in  the 
pleadings;  and  if  stated,  may  occasion  a  different  verdict 
from  that  given  when  not  stated.  Hence,  whatever  is  thus 
essential,  cannot  be  cured  by  verdict,  nor  introduced  by  way 
of  amendment ;  but  by  the  express  intent  of  some  statute 
allowing  the  amendment,  or  aiding  the  defect.  It  is  a  gene- 
ral and  essential  rule  of  law,  that  all  substantial  facts  be  stated 
in  proper  time  and  place,  so  that  the  other  party  may  know 
what  in  substance  he  has  to  answer  to,  and  prepare  according- 
ly. Every  material  matter  must  be  so  clearly  and  directly 
stated,  that  the  opposite  party  may  put  it  in  issue  if  he 
pleases. 

Much  nicety  may  bo  found  in  the  books,  as  to  what  is  to 
be  deemed  form  and  what  substance.  But  as  it  respects  the 
present  case,  no  doubt  can  exist  but  that  the  amendments 
were  in  matters  of  substance.  That  it  was  essential  to  aver, 
that  the  defendant  was  a  .citizen  of  a  state  different  from  that 
of  the  plaintiff,  has  been  repeatedly  decided  by  the  Supreme 
Court  of  the  United  States  ;  and  many  judgments  have  been 
reversed  for  this  defect.  This  was  a  fact  that  might  have 
been  denied,  and  an  issue  joined  thereon,  and  must  be  tried 
by  a  jury.  If  there  be  no  such  averment,  there  need  be  no 
such  proof;  and  the  verdict  of  the  jury  can  therefore  afford 
ho  inference,  that  there  was  any  such  proof  on  the  trial. 

In  the  Supreme  Court  of  this  state  amendments  have  been 
made  in  matters  of  form,  after  writ  of  error  brought;  the 
Couri  saying,  as  the  record  remains  in  the  Supreme  Court, 
and  only  a  transcript  is  sent  up,  it  has  power  to  make  the 
amendnient.  The  statutes  of  this  state  in  relation  to  amend- 
ments are  very  analogous  to  the  English  statutes.  But  I  am 
persuaded  tlie  Supreme  Court  of  this  state  would  not  have 
made  the  amendments  which  were  made  in  this  cause,  and 
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received  affidavits  to  establish  the  truth  of  the  averments ;  for 
by  the  express  terms  of  the  statute,  such  amendments  on]y 
ate  to  be  made^  either  in  the  Court  where  the  judgment  is 
given,  or  to  which  the  record  is  removed  by  writ  of  er- 
ror, as  are  not  against  the  right  of  the  matter  of  ih€  suit, 
nor  whereby  the  issue  or  trial  are  altered.  And  this  is  evi- 
dent, from  the  course  adopted  in  the  case  of  Pease  v.  Mor- 
gan.* The  note  on  which  suit  was  brought  was  drawn  by  one 
of  a  firm  ;  but  in  the  declaration  it  was  alleged  to  have  been 
made  by  the  two,  without  any  averment  of  the  partnership. 
The  Court' decided,  that  the  note  was  not  admissible  in  evi- 
dence, without  an  averment  of  the  partnership,  and  that  the 
judgment  must  be  reversed,  unless  the  defendant  in  error 
would  have  the  necessary  amendment  made  on  certain  tennsj 
vie. :  To  pay  all  costs  in  the  Court  below  after  the  declara- 
tion, with  leave  to  the  plaintiff  in  error  to  plead  anew,  and  a 
venire  de  novo  to  issue.  And  the  Court  expressly  admitted, 
that  this  was  going  farther  than  any  case  had  as  yet  gone. 

Had  the  Court  adopted  the  rule  which  the  District  Court 
pursued  in  the  present  case,  the  amendment  would  have  been 
made,  and  affidavits  admitted  to  support  the  averment,  with- 
out directing  a  venire  de  novo  to  be  issued.  The  Court  doubt- 
less considered,  that  a  jury  must  pass  upon  the  fact  contained 
in  the  averment. 

So,  in  the  present  case,  the  averment  that  the  defendant 
was  a  citizen  of  New- York,  was  a  material  averment,  and  upon 
which  the  defendant  might  take  issue,  and  was  proper  matto* 
for  a  jury*  As  to  the  question  of  the  value  of  property  in 
dispute,  I  do  not  see  why  the  same  rule  should  not  prevail ; 
it  is  taiatter  essential  to  give  jurisdiction  to  the  Court,  and  a 
fact  that  might  be  put  in  issue,  and  which  must  be  proved. 
It  would  seem,  however,  from  the  case  of  Den  v.  Wright,^ 
that  after  verdict  in  ejectment,  affidavits  were  admitted  as  to 
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the  value  of  the  property.  Were  it  necessary  to  decide  this 
pointy  I  should  reluctantly  yield  my  assent  to  the  doctrine  of 
this  case.  But'  if  affidavits  are  admissible^  it  must  undoubt- 
edly be  before  final  judgment  is  given ;  and  the  case  of  Den 
and  Wright  goes  no  farther.  The  practice  of  the  Supreme 
Court,  in  admitting  affidavits  of  the  value  of  the  matter  in  dis- 
pute, in  order  to  sustain  its  jurisdiction  on  writs  of  error,  do^ 
not  apply.  That  Court  has  no  other  mode  of  ascertaining  the 
value.  But  admitting  that  affidavits  might  have  been  received 
by  the  District  Court  as  to  the  value  of  the  property,  at  a  proper 
stage  of  the  cause,  no  authority  or  practice  has  been  shown 
that  affidavits  are  admissible  to  prove  that  the  parties  were  citi- 
zens of  different  states.  And  numerous  cases  have  occurred 
in  the  Supreme  Court  where  this  would  most  likely  have  be^n 
done,  if  such  a  course  had  been  deemed  proper.  I  am  accord- 
ingly of  opinion,  that  the  amendments  in  the  District  Court 
were  improperly  made,  and  tliat  no  certiorari  ought  to  be  al- 
lowed to  bring  them  up  as  a  part  of  the  record  in  this  cause. 

The  motion  to  set  aside  the  judgment  of  reversal  must, 
therefore,  be  denied. 


494  HSW-YORX^ 

■■     ■  — ^^^W— ^— ^■^■^^^■^^^^^—^^^^^-^^^M"      ■  ■■■■-.■■  ■  ■■  —  ■ 

Jackion  ex  dem.  Haveni  v.  Sprague. 


Jackson  ex  dsm.  Hatens  v,  Spraoue. 

Where  (be  quantity  of  a  tract  of  land  is  given  as  well  as  the  metes  and  bounds, 
the  latter  will  control  the  location,  although  they  contain  less  than  the  giTen 
quantity,  if  they  can  be  ascertained  with  certainty. 

And  this  rule  applies  in  all  cases,  wh«>ther  the  lands  have  been  surveyed  or  not. 

As  where  land  was  granted  to  be  run  mpon  a  given  base,  which  had  never  been 
surveyed,  but  could  be  ascertained  from  a  known  point,  and  parallel  lines 
were  to  be  run  from  each  extremity  of  the  base,  until  a  certain  quantity  was 
obtained,  but  a  portion  of  the  base  had  been  cut  off  by  a  prior  grant  so  as  to 
narrow  the  extent  between  the  parallel  lines,  it  was  held,  that  the  lines  could 
not  be  continued,  in  order  to  make  up  the  deficiency  out  of  the  lands  of  the 
grantor,  beyond  the  limits  which  they  would  hare  reached,  to  make  up  the 
quantity,  if  the  base  had  remained  undiminished. 

Where  the  different  parts  of  a  description  of  the  metes  and  bounds  are  repug- 
nant and  contradictory  to  each  other,  such  parts  are  to  be  rejected,  and  such 
retained  as  will  leare  enough  plainly  and  clearly  to  designate  the  land  In- 
tended to  be  conveyed. 

THOMPSON,  J.  This  case  comes  up  on  a  writ  of  error 
to  the  District  Court  for  the  Northern  District  of  this  state. 
And  the  question  presented  for  consideration  v  arises  out  of  a 
special  yerdict,  upon  which  judgment  has  been  giyen  for  the 
defendant 

The  result  depends  entirely  upon  the  construction  and  lo- 
cation of  the  deed  from  Robert  Morris  to  Andrew  Craigie,  of 
the  6th  of  April,  1797,  under  which  the  lessors  of  the 
plaintiff  claims.  The  description  of  the  land  conveyed 
by  this  deed  is  as  follows:  "Beginning  at  the  southwest 
comer  of  a  certain  tract  of  land  of  one  hundred  thousand 
acres  granted  to  Craigie,  Watson,  and  Greenleaf,  on  the  18th 
of  February,  1792,  thence  extending  east  along  the  southern 
boundary  of  said  tract  six  miles,  thence  sfoutherly  so  far.,  as 
by  lines  to  be  drawn  from  those  two  points,  parallel  to  the 
eastern  and  western  boundaries  of  the  said  one  hundred  thou- 
sand acre  tract,  will  include  therein  the  quantity  of  thirty- 
three  thousand  seven  hundred  and  fifty  acres  of  land/'    This 
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deed  retoites  an  agreement  made  on  the  5th  of  August,  1795, 
between  the  parties,  by  which  Morris  covenanted  to  conyej 
a  tract  of  land  corresponding  in  description  with  that  contain- 
ed in  the  deed. 

Morris,  by  a  deed  bearing  date  the  87th  of  February,  1793, 
had  conveyed  to  Leroy,  Sincklair,  and  Boon,  a  certain  tract  of 
land,  which  cut  off  two  miles  in  width  along  the  western  side 
of  the  tract  conveyed  to  Craigie,  comprising  eleven  thousand 
six  hundred  and  ninety-four  acres.  And  the  real  question  in 
the  case  is,  whether  the  location  of  Craigie's  deed  can  be  ex- 
tended south  so  as  to  make  up  this  deficiency.  .  When  the 
agreement  of  the  5th  of  August,  1795,  was  entered  into  with 
Craigie,  Morris  owned  the  land  sodth  of  the  tract  covenanted 
to  be  conveyed ;  but  on  the  1st  of  May,  1796,  before  the  deed 
was  given,  he  conveyed  that  land  to  Samuel  Ogden,  under 
whom  the  defendant  claims,  and  proved  title  to  the  premises 
in  question,  as  found  by  the  special  verdict 

Whatever  claim  the  lessors  of  the  plaintiff  may  have  upon 
the  covenants  in  the  deed  to  Craigie,  for  an  indemnity  for  this 
deficiency,  there  is  no  principle  of  law  that  will  uphold  a  con- 
struction of  the  deed  extending  it  so  far  south  as  to  make  up 
the  deficiency,  so  as  to  entitle  the  plaintiff  to  recover  in  this 
case.  There  is  no  uncertainty  in  the  description,  nor  any 
part  of  it,  which  can  be  rejected,  so  as  to  favour  the  jAaintiff's 
construction,  even  if  Morris  now  owned  the  land  on  the 
southern  bounds  of  the  Craigie  tract.  A  Court  of  law  has  no 
authority  by  way  of  compensation  to  substitute  qUe  tract  of 
land  for  another.  But  the  legal  title  of  Ogden,  under  whom 
the  defendant  claims,  is  older  than  that  of  Craigie.  What  a 
Court  of  Equity  would  do  as  between  Craigie  and  Ogden,  if 
the  latter  had  notice  of  the  articles  of  agreement  of  the  5th  of 
August,  1795,  cannot  now  be  taken  into  consideration. 

But  if  no  impediments,  growing  out  of  the  rights  of  third 
persons^  were  presented  against  the  plaintiff's  claim,  there  is' 
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no  principle  of  law  upon  which  it  could  be  suictioned.  The 
place  of  begioniag  ia  the  description  of  the  land,  appean  from 
the  deed  and  the  finding  of  the  jurjr^  with  so  much  certain^ 
and  precision,  that  it  cannot  be  rejected.  And  when  this  is 
once  fixed,  the  residue  of  the  lo^cation  is  plain  and  simple^  ad- 
mitting of  no  doubt.  It  begins  at  the  southwest  comer  of 
the  one  hundred  thousand  acre  tract,  granted  to  Watsim, 
Craigie,  and  Greenleaf ;  and  the  jurj  have  located  thisltract, 
as  laid  down  on  the  diagram  set  out  in  the  special  venlict, 
and  about  the  correctness  of  which  thore  does  not  appear  to 
have  been  any  question.  All  the  deeds  and  conveyances  set 
out  in  the  special  verdict  were  given  without  any  actual  sur- 
vey. But  in  one  of  them  reference  is  had  to  a  certain  Indian 
deed,  and  an  Indian  village,  which  must  have  been  a  place  of 
public  notoriety ;  and  which  afibrded  a  point  from  which  the 
location'  of  the  one  hundred  thousand  acre  tract  could  be 
ascertained.  Assuming  theq,  as  I  think  I  am  warranted  in 
doing,  that  this  tract  is  correctly  laid  down  on  the  diagram, 
the  grant  to  Graigie  must  be  located  in  reference  to  that  It 
iji  to  extend  along  the  southern  boundary  of  that  tract  six  miles 
so  as  to  make  the  same  width ;  and  then  from  the  extremities 
of  this  six  miles  line  as  a  base,  lines  are  to  be  extended  so  far 
south  as  to  include  the  thirty-three  thousand  seven  hundr^ 
and  fifty  acres. 

In  this  description  there  is  no  ambiguity  nor  uncertainty. 
It  was  said,  however,  that  the  description  requires  these  ex- 
tended lines  to  be  parallel  with  the  east  and  west  bounds  of 
the  one  hundred  thousand  acre  tract,  and  which  could  not  be 
the  case  if  it  was  a  mere  extension  of  those  lines.  This  is  un- 
doubtedly mathematically  true.  But  this  part  of  the  descrip- 
tion may  be  rejected  as  repugnant  to  other  parts,  consistently 
with  the  soundest  rules  of  interpretation.  Whatever  is  repug- 
nant and  contradictory  may  be  rejected,  if  enough  is  left  plain- 
ly and  clearly  to  designate  the  land  intended  to  be  conveyed. 
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To  retaip  this  and  reject  the  other  parts  that  are  repugnant  to 
it|  the  description  would  be  left  imperfect  and  unintelligible. 

It  is  worthy  of  remark  that  Craigie  is  one  of  the  grantees  in 
the  one  hundred  thousand  acre  tract ;  and  if  the  location  of 
that,  as  laid  down  on  the  diagram,  has  been  with  his  assent, 
it  goes  very  far  to  conclude  him,  as  to  the  location  of  the 
grant  to  himself  alone.  It  has  been  urged,  that  as  there  was 
no  actual  survey,  tlie  quantity  of  land  was  the  material  jiart  of 
the  description,  and  that  such  location  ought  to  be  made  as  to 
embrace  this  quantity.  The  mere  fact  of  no  survey  having 
been  made,  cannot  change  the  settled  rules  of  interpretation. 
Where  metes  and  bounds  are  given,  which  can  be  satisfactori- 
ly ascertained,  they  will  control  the  effect  and  operation  of  a 
deed,  without  regard  to  quantity.  It  was  no  doubt  the  under- 
standing and  expectation  of  the  parties,  that  thirty-three  thou- 
sand seven  hundred  and  fifty  acres  of  land  were  conveyed  by 
the  deed.  And  in  all  cases  where  quantity  is  mentioned, 
there  is  the  like  understanding ;  but  this  cannot  control  the 
construction.  The  intention  is  to  be  collected  from  the  deed, 
and  the  language  of  the  parties  must  be  understood  according 
to  the  settled  rules  of  interpretation. 

But  if  we  were  to  travel  out  of  the  deed  to  ascertain  the  in- 
tention of  the  parties,  as  to  the  location,  it  is  very  evident  it 
would  not  support  the  plaintiff's  construction;  for  it  was 
clearly  understood  that  the  Craigie  tract  was  to  be  located  di- 
rectly south  of  the  one  hundred  thousand  acre  tract,  and  to 
be  of  the  same  width.  The  diagram  contained  in  the  margin 
of  the  deed  to  Cottinger  as  set  out  in  the  special  verdict,  is  a 
strong  confirmation  of  this,  showing  the  relative  situation  of 
these  several  tracts. 

The  remedy  in  this,  as  in  all  other  cases  where  there  is  a 
breach  of  the  covenants  in  a  deed,  must  be  for  compensation 
in  damages,  especially  if  recourse  is  had  to  a  Court  of  Law. 

This  case  is  not  to  be  distinguished  from  that  of  Jackson 
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ex  dem.  Craigie  v.  WilkiosoD,*  decided  in  the  Sapreme  Court 
of  this  state,  in  which  a  constniction  and  location  is  given  to 
the  grant  now  in  question.  This  being  the  direct  and  only 
point  before  that  Court,  the  decision  would  be  entitled  to  great 
weight,  if  not  of  controlling  influence,  even  if  the  point  admit- 
ted of  doubt^  in  order  to  preserve  harmony  of  construction  in 
relation  to  the  same  title.  But  it  is  not  a  question  upon  which 
I  entertain  the  least  doubt  or  hesitation. 

The  judgment  of  the  District  Court  is  accordingly  ar> 
finned. 

T.  A.  EvK£T  for  the  plaintiff. 
S.  Jones  for  the  defendant. 

a  17  John.  14«. 
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The  spirit  of  the  reyenue  laws  is,  not  to  create  a  forfeiture  of  property,  except 
for  acts  of  the  owner  attended  with  fraud,  misconduct,  or  negligence. 

He  is  not  to  suffer  for  the  fraud,  misconduct,  or  negligence  of  the  rerenue  offi- 
cers, in  which  he  does  not  participate. 

Spirits,  wines,  and  teas  a^e  not  subject  to  seizure,  under  the  43d  section  of  the 
collection  law,  which  declares,  that  **  if  any  chest,  &c.  shall  be  found  in  the 
possession  of  any  person,  unaccompanied  with  such  marks  and  certificates,  it 
shall  be  presumptive  evidence  that  the  same  is  liable  to  forfeiture,"  unless 
the  certificates  and  marks  are  both  wanting. 

"  Possession  of  any  person,"  as  used  in  this  section,  means  the  possession  of 
the  purchaser,  to  whom  th4  certificates  are  required  to  be  delivered  on  a  sale, 
and  not  the  possession  of  a-wrong  doer. 

The  collection  law  is  adapted  to  a  regular  and  usual  course  of  business,  and 
extraordinary  cases  where  a  compliance  with  its  letter  is  impracticable,  do 
not  come  within  its  sense  and  meaning. 

The  information  alleged,  that  the  teas  were  unaccompanied  by  marks  and  cer- 
tificates; but  the  proof  was,  that  the  certificates  only  were  wanting:  Held, 
that  the  averment  was  unsupported  by  proof. 

And  the  necessity  of  thn  allegation  shows,  that  the  true  construction  of  the  act 
is,  that  both  mutt  be  wanting. 
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The  want  of  marks  and  certificates,  and  not  the  illegal  importatioD  or  non^-paj- 
ment  of  duties,  is  the  specific  cause  of  forfeiture  under  this  section. 

And  this  is  erident^  from  its  not  being  necessary  to  allege  in  the  informatioo, 
that  the  teas  were  illegally  imported,  or  the  duties  unpaid,  but  only  that  they 
were  uoaccompanied  with  marks  and  certificates. 

So  of  the  other  proTisions  of  the  act  *,  Iheir  object  is  to  guard  agarast  iHfgal  im* 
portation  and  the  non-payment  of  duties;  but  the  forfeiture  which  they  create 
is  incurred  only  by  a  Tiolation  of  the  special  regulations  which  the  law  has 
provided  as  guards  and  Checks. 

The  marks  and  certificates,  being  evidence  only  of  a  lawful  importationy  the 
want  of  them  afibcds  no  presumption  of  the  non-payment  of  duties. 

Impolicy  of  allowing  a  forfeiture  where  it  is  to  be  the  consequence  of  the  fraud 
or  negligence  of  such  revenue  officers^  as  might  entitle  themselves  to  a  share 
of  It. 

The  generaJ  bond  of  the  importer  for  duties  on  teas,  accompanied  with  a  depe- 
site  of  the  teas,  as  provided  for  by  the  62d  section  of  the  collection  law,  is  a 
securing  of  the  duties,  within  the  meaning  and  true  Interpretation  of  the  43d 
section. 

And  if  this  were  not  such  a  securing  of  the  duties,  the  teas  could 'not  have  been 
landed. 

A  deposite,  in  all  cases  under  this  act,  is  in  effect  a  pledge,  and  in  lieu  of  the 
personal  sureties  dispensed  with,  unless  special^  declared  to  be  other- 
wise.- 

Whether,  if  government  regain  the  possession  ef  teas,  inregnlarly  obtained  from 
their  keeping  without  the  payment  of  duties,  they  can  enforce  their  lien  tar 
the  duties,  or  how  long  such  lien* continues  after  the  teas  have  got  Into  circa* 
lation  in  the  market.'    Quere. 

A  forfeiture  for  the  embesalement  of  wines,  &c.  under  the  6th  section  of  the  act 
of  April,  20, 1818,  is  incurred  Only  by  the  act  of  the  owner,  and  not  of  aoMrs 
stranger,  or  the  inspectors  of  the  revenue.    But  the  provisions  of  this  act 

have  no  application  to  a  case  arising  under  the  ^d  section  of  the  coUec|ioii 
law. 


Error  to  the  District  Court  for  the  Southern  District  of 
New-York. 


This  was  an  information,  under  the- 43d  section  of  the  col« 
lection  law,  against  651  chests  Hyson  Skin  Tea,  for  being  found 
unaccompanied  with  the  marks  and  certificates  required  hy 
law. 
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At  th«  trial  in  the  Court  below,  the  jury  found  a  special 
yerdiet,  upon  which  judgment  of  condemnation  was  entered, 
and  a  writ  of  error  brought  for  ita  reversal. 

The  information  alleged,  that  the  teas  in  question  were,  on 
the  1st  day  of  July,  1825,  imported  from  China,  in  the  ship 
Benjamin  Rush,  at  Philadelphia,  and  were  unladen  without 
having  been  entered  and  without  any  permit,  and  that  the 
duties  had  not  been  paid  or  secured  to  be  paid. 

That  the  said  teas,  being  subject  to  the  payment  of  duties, 
were  found  concealed  in  a  store  in  Pearl-street,  New- York, 
unaccompanied  with  the  marks  and  certificates  prescribed  by 
law,  the  duties  not  having  been  paid  or  secured  to  be  paid. 

That  the  said  teas  were  found  in  a' store  in  Pearl-street,  in 
the  possession  of  Smith  and  Nicoll,  unaccompanied  by  such 
marks  and  certificates  as  are  prescribed  by  law,  the  dutiea 
not  having  been  paid  or  secured  to  be  paid. 

The  claim  of  Joshua  Lippincott,  William  Lippincott,.and 
Benjamin  W.  Richards,' set  forth,  that  they  were  merchants 
of  Philadelphia,  in  the  auction  and  commission  business,  and 
that  the  teas  iu  question  were  their  property :  That  said  teas 
were  imported  at  the  time  and  place  stated  in  the  information 
by  Edward  Thompson,  in  his  ship  the  Benjamin  Rush,  and 
were  duly  entered  and  permits  obtained  to  land  the  same,  and 
were  thereupon  duly  landed  and  inspected,  weighed,  marked, 
and  numbered  by  the  proper  ofiScers :  That  said  Thompson 
gave  his  bond  to  the  Collector  for  double  the  amount  of  duties 
due  upon  the  teas,  conditioned  for  the  payment  of  the  duties 
in  two  years  thereafter ;  and  the  said  teas  were  thereupon,  by 
an  agreement  with  the  Collector,  at  the  risk  of  Thompson, 
deposited  and  stored  in  a  custom-house  store,  upon  which 
were  affixed  two  locks,  the  key  of  one  of  ^hich  was  given  to 
Thompson,  and  of  the  other  was  taken  by  the  Inspector;  and 
that  all  the  before-mentioned  acts  were  done  as  the  law  di- 
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reets ;  and  as  evidence  that  the  teas  were  lawfoUj  imported^ 
a  certificate,  in  due  form  of  law  and  daly  signed  and  sealed, 
was  then  issued  toaccompt^y  each  of  said  chests  of  tea,  and 
delivered  to  Thompson ;  which  certificates  afterwards  came 
into  the  hands  of  the  claimantS|  and  are  now  held  by  them : 
That  th6  claimants  being  in  the  practice  of  making  advances 
on  teas  received  by  them  for  sale,  the  teas  hang  a  pledge  for 
their  reimbursement,  Thompson,  on  the  12th  of  July,  1825, 
applied  to  them,  and  proposed  to  transfer  a  large  lot  of  teas,, 
to  be  sold  by  them,  among  which  were  those  in  question,  on 
their  making  him  an  advance ;  and  that  they  accordingly  ad- 
vanced to  him  100,000  dollars,  and  soon  after  other  large 
sums.  The  claim  then  set  forth  the  instrument  by  which 
said  teas  were  conveyed  to  the  claimants,  from  which  it  ap- 
peared, that  17,274  packages  of  tea  were  assigned  as  collate- 
ral security  for  certain  notes  granted  and  to  be  granted  by  the 
claimants  to  Thompson,  with  power  to  enter  the  same  from 
custom-house  stores,  and  to  secure  the  duties  (hereon,  should 
it  be  deemed  necessary.  The  claim  further  stated,  that 
Thompson  at  the  same  time  endorsed  and  delivered  to  the 
claimants  the  bills  of  lading  and  invoice  of  said  teas,  and  also 
delivered  to  them  his  key  of  the  custom-house  store,  contain- 
ing said  teas,  among  which  were  the  teas  in  question :  That 
the  claimants  having  long  dealt  with  Thompson,  in  selling 
teas  for  him  at  public  and  private  sale,  and  knowing  the  man- 
ner in  which  he  had  bonded  and  stored  the  teas  in  question, 
and  that  they  could  not  be  delivered  from  the  store  until  the 
duties  had  been  paid  or  secured  to  be  paid,  and  that  a  permit 
must  be  obtained  for  the  delivery  of  the  same,  they  occasion- 
ally delivered  to  Thompson  their  key,  that  he  might  deliver 
the  teas  to  purchasers,  believing,  as  the  officers  had  the  other 
key,  no  teas  would  be  delivered  improperly.  That  on  the 
5th  of  November^  1825,  Thompson  applied  to  them,  inform- 
ing them,  that  he  was  about  selling  the  651  chests  of  tea  to 
Smith  and  Nicoll,  for  which  they  were  to  give  their  Botes, 
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and  which  he  would  give  to  the  claimants  in  part  payment 
of  their  said  advances ;  and  that  they  thereupon  delivered 
Thompson  the  key  to  obtain  the  teas.  That  Smith  and  Nicoll 
knew  of  the  claimants'  property  in  the  tea^y  and  understood 
that  the  notes  were  to  be  paid  to  them  ;  but  that  after  the 
arrival  of  the  teas  in  New- York,  they  called  on  Smith  and 
Nicoll,  and  demanded  the  teas,  or  that  they  should  pay  for 
them ;  the  claimants  not  then  suspecting  that  they  had  been 
improperly  obtained  from  the  public  stores.  The  claim  also 
stated,  that  the  teas  were  shipped  from  Philadelphia  to  New- 
York,  and  entered  and  cleared  at  those  ports  by  the  custom- 
house. 

The  special  verdict  found,  that  the  teas  were  imported,  en- 
tered, landed,  and  inspected  according  to  law,  and  as  set  forth 
in  said  claim  and  answer. 

That  the  duties  imposed  by  law  on  the  said  teas,  on  being 
so  imported,  have  not  been  paid  ;  but  that  the  same  had  been 
secured,  to  be  paid  in  no  other  way  than  by  said  Thompson's 
general  bond,  and  by  storing  said  teas  as  provided  by  law, 
and  in  manner  set  forth  in  the  answer  and  claim. 

That  at  the  time  said  teas  were  found  in  said  store,  the  cer- 
tificates provided  by  law  to  accompany  each  chest  did  not  ac- 
company each  chest  of  said  tea ;  but  that  each  chest  of  tea 
was  duly  marked,  and  then  bore  all  the  marks  on  each  chQSt 
which  the  law  requires ;  and  that  the  certificates  were,  at  the 
time  when  said  teas  were  found  in  Philadelphia,  in  the  hands 
of  the  claimants,  as  set  forth  in  the  claim. 

That  said  teas  were  not  concealed  in  manner  and  form  as  is 
set  forth  in  said  information. 

That  the  claimants,  until  after  the  teas  were  found  in  said 
store  in  New- York,  were  wholly  ignorant  of  the  manner  in 
which  they  had  been  obtained  from  the  store  in  Philadelphia 
without  paying  the  duties  due  thereon^  or  giving  further  bond 
to  secure  the  same. 
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And  that  said  teas  were  transported  to  tlie  ei^  of  New* 
York,  in  manner  set  forth  in  the  claim. 

B.  B.  OoDEN  and  S.  P.  Staples  for  the  plaintiib. 
R.  T11XOTSOV9  D.  A.  for  the  defendants. 

THOMPSON,  J.  This  case  comes  up  on  a  writ  of  eiror 
to  the  District  Court  of  the  Southern  District  of  New- York. 
The  seizure  of  the  teas  having  been  made  upon  land,  the  in- 
formation was  filed  in  that  Court,  as  a  Court  of  Commoa 
Law,  and  the  cause  tried  by  a  jury,  and  a  special  Terdict 
found,  which  ascertains  and  settles  all  matters  of  fact  in  the 

cause. 

« 

The  information  sets  out  that  the  teas  were  imported  into 
the  United  States  in  July,  1825,  from  Canton,  in  the  ship 
Benjamin  Rush,  and  were  subject  to  the  payment  of  duties ; 
and  then  alleges  the  following  grounds  upon  whieh  the  for- 
feiture is  claimed : 

1st  That  the  teas  were  unladen  and  deliyered  from  the 
ship  or  vessel  in  which  they  had  been  imported  at  Philadel- 
phia, without  having  been  entered  at  any  custom4iouse  or  in 
the  office  of  any  Collector  of  the  customs  in  the  United 
States,  and  without  any  permit  from  any  Collector  and  Naval 
(Officer ;  and  that  the  duties  imposed  by  law  on  the  said  tess 
had  not  been  paid  or  secured  to  be  paid  to  the  United  States. 

2d.  That  the  teas  so  imported  ought,  according  to  the  jHt)- 
visions  of  the  act  in  such  cases  made  and  provided,  to  have 
been  marked,  and  accompanied  with  the  certificates  required 
by  the  act ;  and  were  found  concealed  in  a  store  in  Pearl- 
street,  in  the  city  of  New- York,  in  the  possession  of  some 
person  unknown  to  the  District  Attorney,  unaccompanied 
by  the  marks  and  certificates  prescribed  by  law^  and  that  the 
duties  had  not  been  paid  or  secured  to  be  paid. 

dd.  That  the  said  teas,  so  imported,  &c.  ought  to  have 
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been  marked^  and  accompanied  with  certificates,  as  required 
by  the  act  in  such  cases  made  and  provided  ;  and  were  found 
in  a  store  in  Pearl-street^  in  the  city  of  New-York,  in  the 
possession  of  Smith  and  Nicoll,  unaccompanied  by  such  marks 
and  certificates  as  are  prescribed  by  law,  on  which  said  teas 
the  duties  had  not  been  paid  or  secured  to  be  paid. 

To  this  information,  Lippincott  and  Co.  interpose  their 
claim  and  ^answer,  setting  out  particularly  and  circumstantial- 
ly the  importation  of  the  teas  by  Edward  Thompson ;  that 
they  were  duly  entered  at  the  custom-house  in  Philadelphia^ 
and  unladen  and  landed  in  the  presence  of  a  custom-house 
officer,  under  a  permit  from  the  Collector,  and  each  chest  du* 
ly  inspected,  weighed,  marked,  and  numbered,  and  a  certifi- 
cate issued  accompanying  each  chest,  as  by  law  required  : 
That  Thompson,  the  importer,  gave  his  bond  for  the  duties : 
That  the  teas  were  deposited  in  store  according  to  the  provi- 
sions of  the  62d  section  of  the  collection  law  of  2d  March, 
1799  ;*  and  then  setting  out  the  purchase  and  transfer  of  the 
teas  to  the  claimants,  and  denying  all  knowledge  of  the  teas 
having  been  illegally  or  in  any  improper  manner  taken  from 
the  stores  where  they  were  deposited.  And  traversing  the 
allegations  in  the  information ;  that  the  teas  were  unladen, 
and  delivered,  without  having  been  duly  entered,  or  without 
a  permit,  or  without  the  duties  having  been  paid  or  secured 
to  be  paid,  or  that  the  teas  were  concealed,  unaccompanied 
with  the  marks  and  certificates  prescribed  by  law. 

The  special  verdict  finds,  that  the  teas  were  imported,  en- 
tered,  landed,  and  inspected  according  to  law,  and  as  set  forth 
in  the  claim  and  answer. 

That  the  duties  imposed  by  law  on  the  teas,  had  not  been 
paid,  nor  secured  to  be  paid  in  any  other  manner,  than  by 
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said  Thompson's  genenl  bond,  and  by  storii^  said  teas  as 
provided  by  iaw>  and  in  the  manner  set  £uth  in  the  elaiA 
and  answer. 

That  when  the  teas  were  found  in  NeW-Tork,  the  eertili- 
cates  provided  by  law  to  accompany  each  chest,  did  not  ae> 
company  them,  bat  were  in  Philadelphia,  in  the  hands  of  the 
claimants ;  but  that  each  chest  bore  all  the  marks  required  by 
law,  and  as  set  forth  in  the  claim. 

That  the  teas  were  not  concealed  as  set  forth  in  the  infor- 
mation. 

That  the  claimants^  until  after  the  teas  were  found  in  New- 
Tork,  were  wholly  ignorant  of  the  manner  in  ndiich  the  same 
had  been  obtained  from  the  store  in  Philadelphia,  withoat 
paying  the  duties  thereon,  or  giving  further  bond  to  secnre 
the  same. 

And  that  the  teas  were  transported  to  the  city  of  New- 
Tork,  in  the  manner  set  forth  in  the  claim. 

In  examining  the  questions  which  are  presented  by  this 
case,  it  is  to  be  borne  in  mind,  that  it  is  a  proceeding  a^nst 
these  teas  as  forfeited  to  the  United  States,  by  reason  of  an  al- 
leged violation  of  some  part  of  our  revenue  laws ;  and  not 
to  r^ain  the  possession  of  the  property,  of  which  the  United 
States  may  have  been  wronfgully  or  fraudulently  deprived, 
so  as  to  enable  them  to  enforce  payment  of  the  duties  for 
which  there  may  be  a  lien.  And  it  is  a  proceeding  to  en- 
force their  forfeiture  against  innocent  bona  fide  purchasers  of 
the  property,  who  are  not  chargeable  with  the  least  miscon- 
duct or  even  negligence,  by  which  the  government  lost  the 
possession  it  once  had  of  the  teas. 

The  manner  in  which,  or  the  means  by  which  that  posses- 
sion has  been  lost^  are  not  particularly  disclosed  by  the  re- 
cord. But  enough  is  shown  to  warrant  the  conclusion,  that 
it  must  have  been  effected  by  the  misconduct  or  negligence 
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of  some  of  the  custom-hou^  oflBcers  at  Philadelphia  and 
some  other  persons,  for  neither  of  whom  however  can  the 
claimants  be  held'  responsible,  or  be  in  any  manner  impli- 
cated by  their  acts.  If  under  such  circumstances,  the  teas  in 
question  have  become  forfeited,  it  ought  to  be  the  result  of 
some  plain  and  positive  provision  of  law. 

Whilst  on  the  one  hand,  security  to  the  revenue  of  the 
country  may  require  rigid  laws  to  g^ard  against  frauds,  yet  on 
the  other,  the  rights  of  the  innocent  ought  to  be  protected^ 
and  care  should  be  taken  not  so  to  shackle  trade  and  com- 
merce, as  to  check  the  industry  and  enterprise  of  the  mer- 
chant, and  render  hazardous  to  the  whole  community  the 
purchase  of  articles  which  may  have  been  subject  to  the  pay- 
ment of  duties.  .  I  9LTh  not  aware  of  a  single  instance,  where 
by  any  positive  provision  in  the  revenue  laws,  a  forfeiture  is 
incurred,  that  it  does  not  grow  out  of  some  fraud,  miscon- 
duct, or  negligence  of  the  party  on  whom  the  penalty  is  vi* 
sited. 

In  the  case  of  the  United  States  v,  the  Cargo  of  the  ship 
Favourite,^  to  which  I  shall  have  occasion  hereafter  more  par- 
ticularly to  refer,  the  Supreme  Court  of  the  United  States, 
in  speaking  of  the  provisions  in  the  collection  law  of  1799, 
relative  to  forfeitures,  say,  '^  that  the  law  is  not  understood  to 
forfeit  the  property  of  owners  or  consignees,  on  account  of 
the  misconduct  of  me;*e  strangers,  over  whom  such  owners 
or  consignees  could  have  no  control.''  And  if  not  on  ac- 
count of  the  misconduct  of  strangers,  much  less  justice  would 
there  be,  in  making  the  misconduct  of  the  custom-house  offi- 
cers, who  are  the  agents  of  the  government,  draw  after  it 
such  a  penalty  upon  the  innocent  owner. 

With  these  preliminary  observations,  I  shall  procted  to  a 
more  particular  examination  of  the  several  grounds  upon 
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which  the  forfeitare  of  these  teas  is  attempted  to  be  sustain- 
ed, and  which  may  be  done  under  the  foUowing  heads  : 

Ist  ^hat  certificates  did  not  accompany  each  chest  of  tea, 
when  found  in  New-York. 

2,  Whether,  by  the  general  bond  of  Edward  Thompson 
the  importer,  and  the  deposite  of  the  teas  in  store,  according 
to  the  proyisions  of  the  62d  section  of  the  collection  act  of 
1799,  the  duties  were  secured  within  the  meaning,  and  trcie 
interpretation  of  the  43d  section  of  the  same  act. 

By  this  law,  from  the  37th  to  the  43d  sections  inchisiTe, 
variou)  proyisions  are  made  with  respect  to  the  entry,  and 
landing  of  distilled  spirits,  wines,  and  teas;  and  among  other 
things,  it  is  required,  that  the  officers  of  inspection,  at  the 
port  where  the  same  shall  be  landed,  shall,  upon  the  landing 
thereof,  mark  in  durable  characters,  the  seyeral  casks,  cliests, 
vessels,  and  cases  containing  the  same,  showing  the  quantity 
and  quality  of  each  *,  the  port  of  importation,  the  name  of  the 
vessel,  the  surname  of  the  master,  the  date  of  the  importation, 
and  the  name  of  the  Surveyor  or  chief  officer  of  inqieotion 
for  the  port.  The  special  verdict  finds  that  all  this  was  done^ 
with  respect  to  the  teas  in  question,  and  that  such  marks 
were  upon  each  chest  when  they  were  seiaed. 

The  Surveyor  or  chief  officer  of  inspection,  within  the  port 
or  district  in  which  the  spirits,  wines,  and  teas,  shall  be  land- 
ed, is  required  to  give  to  the  proprietor,  importer,  and  eon- 
8ign%e,  or  his  agent,  a  general  certificate,  whidi  he  is  to 
retain,  showing  the  whole  quantity  so  imported ;  and  the 
name  of  the  proprietor,  importer,  consignee,  or  agent,  and  of 
the  vessel  from  on  board  which  the  spirits,  wines,  or  teas, 
«hall  have  been  landed,  and  the  marks  of  each  caak,  chest, 
vessel,  or  case,  containing  the  same. 
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In  addition  to  this  general  certificate,  the  Surveyor  or  . 
chief  officer  of  inspection  is  required  to  give  a  special  certi* 
ficate,  which  shall  accompany  each  cask,  ch^st,  &c.,  wher- 
ever the  same  may  be  sent  within  the  limits  of  the  United 
States,  as  evidence  that  the  same  may  have  been  lawfully  idi- 
ported.  It  is  the  latter  certificate,  that  the  special  verdict 
finds  did  not  accompany  each  chest  of  tea,  when  found  in 
New-York.  The  certificates,  however,  were  duly  issued  by 
the  Surveyor,  and  were  in  the  possession  of  the  claimants  in 
Philadelphia,  when  the  seizure  was  made. 

Then  comes  the  43d  section  under  which  the  forfeiture  is 
claimed,  which  declares  that  the  proprietor,  importer,  or  con- 
signee, or  his  agent,  who  may  receive  said  certificates,  shall 
upon  the  sale  or  delivery  of  any  of  the  said  spirits,  wines,  or 
teas,  deliver  to  the  purchaser  thereof,  the  certificate  that 
ought  to  accompany  the  same,  on  pain  of  forfeiting  the  sum 
of  fifty  dollars  for  each  cask,  chest,  &c.,  with  which  such 
certificate  shall  not  be  delivered.  And  if  any  cask,  chest, 
vessel,  or  case,  which  by  the  foregoing  provision  ought  to  be 
marked,  and  accompanied  with  certificates,  shall  be  found  in 
the  possession  of  any  person,  unaccompanied  with  such  marks 
and  certificates,  it  shall  be  presumptive  evidence  that  the 
same  is  liable  to  forfeiture,  and  it  shall  be  lawful  for  any 
officer  of  the  customs  or  of  inspection  to  seize  them  as  for- 
feited. 

The  form  of  this  special  certificate  is  given  in  the  act,  and 
contains  substantially  no  more  than  the  law  requires  to  be  ex* 
pressed  by  the  marks  on  each  cask,  chest,  vessel,  or  case,  and 
it  is  to  accompany  each  eask,  chest,  &c.  as  evidence  that  the 
same  has  been  lawfully  imported.  It  is  by  no  means  how- 
ever to  be  inferred,  that  this  is  the  only  document  or  evt^ 
dence  to  be  received  and  looked  to,  showing  a  lawful  impor- 
tation.   It  is  one  of  the  checks  which  the  law  has  provided, 
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to  guard  against  ill^al  importations.  The  marks  ne  for  the 
same  purpose,  and  of  at  least  equal  if  not  of  more  importaoee. 
They  are  required  to  be  made  in  durable  charaeters  on  each 
cask  or  chest,  &e.  and  must  of  course  accoinpany  it  wher- 
eyer  it  goes. 

The  certificate,  from  the  very  nature  of  the  doeument,  can- 
not always  accompany  the  cask  or  chesL  It  is  not  required 
to  be  nailed  to  it ;  and  the  act  only  requires  that  upon  the 
sale  or  delivery  of  the  teas,  &c.,  the  certificate  shall  be  deli- 
vered to  the  purchaser.  And  when  it  speaks  of  the  cadL  or 
chest  being  found  in  possession  of  any  person  unaeeompanied 
by  this  evidence,  it  must  be  intended  to  refer  to  the  perwn 
who  has  possession  as  purchaser. 

And  to  authorize  the  seizure,  the  cask  or  chest  must  be 
unaccompanied  with  such  marks  and  certificates.  The  ab- 
sence of  both  are  necessary.  This  is  not  only  made  so  by 
the  letter  of  the  act,  but  is  what  may  reasonably  and  fiurly  be 
presumed  to  have  been  the  intention  of  the  legislature.  And 
when  the  law  has  declared  that  two  concurring  circumstances 
shall  authorize  an  act,  and  produce  a  certain  efiect,  it  is  going 
great  lengths  in  the  construction  of  a  statute  so  highly  penal 
as  this,  to  say,  that  one  or  the  other  cireumstance  shall  pro- 
duce the  same  efiect,  and  that  both  need  not  concur.  It  was 
the  want  of  the  certificates  only  upon  which  the  seizure  was 
made,  and  if  the  condemnation  is  to  be  sustained,  it  must  be 
upon  this  alone,  for  the  chests  were  all  duly  marked  as  fay 
law  required. 

The  reasonableness  and  necessity  of  requiring  the  want  of 
both  marks  and  certificates,  to  warrant  a  seizure  and  condem- 
nation, may  be  illusttated  and  enforced  by  a  hypothetical  cue. 
Suppose  a  chest  of  tea  sold  in  the  usual  course  of  basinesS| 
and  the  certificate  delivered  as  the  law  requires  to  the  pur- 
chaser, and  the  tea  sent  by  a  cartman  to  the  place  where  it 
was  to  be  used  or  retailed,  unaccompanied  biy  the  certificate  ; 
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would  a  custom-house  officer  be  authorized  to  seize  this  chest 
of  tea^  and  would  condemnation  follow  thereupon  ?  I  gre^ 
sume  no  one  would  contend  for  such  a  construction  of  the 
act ;  and  yet,  would  it  be  more  extravagant  than  a  construc- 
tion must  be  which  sustains  the  forfeiture  in  the  present  case  ? 
The  claimants,  as  owners  of  the  teas,  were  entitled  to  the  pos- 
session of  the  certificates,  and  in  fact  bound  to  have  them,  as 
one  of  the  vouchers  of  their  title ;  and  not  having  sold  the 
teas,  there  was  no  purchaser  to  whom  the  certificates  could  be 
delivered  as  the  law  requires.  It  is  upon  the  sale  or  deli- 
very of  the  tea,  that  the  law  requires  the  certificates  to  be 
delivered  over  to  the  purchaser.  And  if  the  owner  is  wrong- 
fully or  fraudulently  deprived  of  the  possession  of  his  teas, 
it  would  involve  a  great  absurdity  to  say,  he  is  bound  under 
the  penalty  of  forfeiting  his  property  to  hand  over  the  certi- 
ficates to  the  wrong  doer. 

Have  the  claimants  incurred  the  penalty  of  fifty  dollars  for 
each  chest  which  the  law  imposes  upon  the  proprietor  for 
'  not  delivering  the  certificates  to  the  purchaser  upon  the  sale 
of  the  teas  ?  Certainly  not.  It  would  seem  to  me  that  the 
claimants  might  with  equal  justice  be  subjected  to  a  forfeiture 
of  their  property,  if  it  had  been  stolen  and  afterwards  found 
in  the  possession  of  some  person  unaccompanied  with  the  cer- 
tificates. But  these,  and  the  like  extraordinray  cases,  do  not 
come  within  the  sense  and  meaning  of  the  law,  which  is 
adapted  to  a  regular  and  usual  course  of  business,  and  where 
it  is  in  the  power  of  a  party  to  comply  with  the  requirements 
of  the  law  ;  and  not  to  cases  where  from  the  nature  of  things^ 
a  compliance  with  the  letter  of  the  law  is  impracticable.  The 
want  of  the  certificates  was  open  to  explanation,  and  was  sa- 
tisfactorily accounted  for.  In  the  case  of  the  cargo  of  the 
FtfVourite,*^  the  Court  say,  **  it  is.  unquestionably  a  correct  le- 
gal principle,  that  a  forfeiture  can  only  be  applied  to  those 
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cases  in  which  the  meafts  that  are  prescribed  for  the  preven- 
tion of  a  forfeiture  may  be  employed.*'  To  apply  this  prin- 
ciple to  the  present  case ;  the  claimants  were  ignorant  of 
the  fact  that  these  teas  had  been  illegally  taken  from  the  stores* 
in  Philadelphia  :  nor  is  it  pretended  that  this  was  done  by 
any  one  for  whom  they  are  responsible.  What  means  then 
were  in  their  power  to  guard  against  the  forfeiture  now 
claimed  ? 

These  considerations  show  the  propriety  of  requiring,  that 
in  order  to  make  out  a  prima  Jade  case  of  seizure  and  forfei- 
ture, the  teas  should  have  been  unaccompanied  with  both 
marks  and  certificates.  But  this  will  appear  in  a  still  more 
obvious  point  of  light,  by  an  inquiry  as  to  the  necessary  alle- 
gations in  the  information.  Would  it  have  been  sufficient  to 
have  alleged  that  the  teas  were  found  in  the  possession  off« 
Smith  and  Nicoll,  unaccompanied  with  the  certificates  only  ? 
I  think  it  would  not.  And  such  must  have  been  the  under- 
standing of  the  District  Attorney  in  framing  this  informa- 
tion, otherwise  he  would  not  have  alleged  the  want  of  both 
marks  and  certificates,  in  the  language  of  the  act,  as  it  must 
have  been  known  that  the  proof  would  not  sustain  such  an 
allegation.  The  want  of  marks  is  certainly  not  kn  immate- 
rial allegation,  and  having  been  made,  it  was  necessary  to  be 
proved.  The  reverse  of  which,  however,  is  found  by  Uie 
special  verdict,  which  establishes  the  fact,  that  each  chest 
when  found  bore  all  the  marks  which  the  law  requires.  The 
proofs  therefore,  did  not  support  the  allegation  (and  as  I  think 
a  necessary  allegation,)  in  the  information. 

But  it  is  said  the  want  of  marks  and  certificates  is  not  the 
ground  of  forfeiture,  but  only  authorizes  the 'seizure  ;  but  that 
the  condemnation  is  for  illegal  importation  and  non-payment 
of  duties. 

This  I  apprehend  is  not  a  correct  view  of  the  43d  section 


AFRIi*   TERM,    1826.  513 


661  CbeiU  of  Tea  t>.  United  Stateg. 


of  the  act;  nor  is  it  the  consltruction  assumed  in  the  informaf« 
tion*  The  want  of  marks  and  certificates,  is  alleged  as  the 
substantive  ground  of  forfeiture.  The  marks  and  certificates 
have  no  connexion  whatever  with  the  payment  of  duties. 
They  relate  altogether  to  the  importation.  With  respect 
to  the  certificates,  the  41st  section  of  the  act  expressly  de^ 
clares,  that  it  is  to  accompany  each  chest,  as  evidence 
that  the  same  has  been  lawfully  imported,  and  the  mark^ 
ing  is  by  the  officers  of  inspection,  who  are  under  the.super^ 
intendence  of  the  surveyor,  under  whose  direction  the  teas 
are  to  be  landed ;  the .  duties,  however,  or  security  for  the 
same,  are  received  by  the  Collector.  The  existence  of  marki^ 
and  certificates  being  np  evidence  of  the  payment  of  duties, 
the  want  of  them  can  afford  no  presumption  of  the  non-pay* 
ment  And  if  the  want  of  the  certificates  in  the  present  case, 
was  presumptive  evidence  of  illegal  importation,  that  presump- 
tion is  rebutted  by  the  special  verdict,  which  finds  expressly^ 
that  the  teas  were  legally  imported.  The  condemnation^ 
therefore,  cannot  be  sustained  on  any  presumption  of  illegal 
importation.  And  if  the  certificate  has  no  connexion  with  the 
payment  of  duties,  the  want  of  it,  as  has  been  already  observ- 
ed, afibrds  no  presumption  of  non-payment. 

But  let  us  look  a  little  more  particularly  into  the  provisions 
of  this  43d  section,  and  see  whether  the  want  of  marks  and 
certificates  is  not  the  substantive  ground  of  forfeiture.  And 
one  of  the  surest  tests  by  which  to  ascertain  this,  is,  to  see 
what  allegations  the  information  must  contain.  And  I  think 
it  very  clear,  that  it  is  not  necessary  to  allege  any  thing  more 
than  that  the  teas  were  found  in  the  possession  of  some  person 
unaccompanied  with  marks  and  certificates.  This  the  act  de- 
clares shall  be  presumptive  evidence  that  the  teas  are  liable 
to  forfeiture,  and  may  be  seized  as  forfeited. 

The  act  does  not  declare  that  the  want  of  marks  and  certifi- 
cates shall  be  presumptive  evidence  of  illegal  importation,  or  the 
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non-payment  of  duties,  which  it  would  undoubtedly  have  done 
*if  this  was  made  the  substantive  ground  of  forfeiture  under 
this  section.  The  ultimate  object  of  the  provision  undoubt- 
edly iS|  to  guard  against  illegal  importations,  and  compel  the 
introduction  of  goods  through  the  regular  channel  provided 
by  law.  But  the  act  makes  the-want  of  marks  and  certificates 
prima  fcLCtCy  sufficient  to  sustain  the  forfeiture.  The  infor- 
mation need  not  allege  an  illegal  importation,  or  the  non- 
payment of  duties.  The  act  makes  it  matter  of  defence  to 
show  that  the  teas  were  legally  imported,  and  the  duties  paid  or 
secured  ;  and  it  is  never  necessary  to 'state  in  a  libel  any  fact 
which  constitutes  the  defence  of  the  claimants,  or  a  ground  of 
exception  to  the  operation  of  the  law  on  which  it  is  founded. 
This  has  been  expressly  so  laid  down  by  the  Supreme  Court 
of  the  United  States.' 

If  the  information  then  need  only  allege  that  the  teas  were 
found  unaccompanied  with  marks  and  certificates,  ho  more 
need  be  proyed prima /acie  to  warrant  a  condemnation;  and 
unless  the  claimant  should  set  up  as  matter  of  defence,  evidence 
in  relation  to  the  importation  or  payment  of  duties,  the  only 
ground  of  condemnation  would  of  course  be  the  want  of  marks 
and  certificates;  and  for  this  the  act  declares  the  teas  shall  be 
adjudged  to  be  forfeited,  unless  the  claimant,  upon  the  trial, 
shall  prove  the  same  to  have  been  imported  according  to  law, 
and  the  duties  paid  or  secured. 

So  with  respect  to  all  the  other  provisions  in  the  act,  where  the 
penalty  of  forfeiture  is  infiicted,  they  may  be  considered  as 
having  for  their  object,  to  guard  against  illegal  importations, 
and  to  secure  the  payment  of  duties ;  yet  it  cannot  with  pro- 
priety be  said  that'  the  illegal  importation  or  non-payment 
of  duties  is  the  ground  of  forfeiture.  This  is  incurred 
by  a  violation  of  the  special  regulations  which  the  law  has 
provided  as  guards  and  checks.     Thus  to  unlade  goods  before 
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the  vessel  comes  to  the  proper  place  for  the  discharge  of  the 
cargO|  or  without  authority  from  the  proper  officer,  subjects 
them  to  forfeiture ;  but  it  is  enough  to  allege  and  prove  the 
simple  facts  of  the  unlading  at  an  improper  place,  or  without 
a  permit,  without  alleging  or  proving  that  the  importation  was 
illegal  or  the  duties  not  paid,  (27th  section.)  So  under  the 
37th  and  38th  sections  of  the  act,  spirits,  wines,  and  teas  are  re** 
quired  to  be  landed,  under  a  special  permit  endorsed,  as  there- 
in prescribed,  and  under  the  inspection  of  the  Surveyor  or 
other  officer  acting  as  inspector  ot  the  revenue,  on  pain  of 
forfeiture.  In  these  and  many  other  cases  that  might  be  re- 
ferred to,  it  is  the  violation  of  the  special  regulation  that  is 
made  the  ground  of  forfeiture.  In  the  same  manner  as  the 
want  of  marks  and  certificates  is  the  ground  of  forfeiture  un- 
der the  43d  section. 

I  am  persuaded  that  under  the  extraordinary  circumstances 
of  this  case,  the  single  fact,  that  the  teas  were  unaccompanied 
by  the  certificates^  when  found  in  New- York,  is  not  sufficient 
to  sustain  the  condemnation.  It  is  neither  within  the  letter, 
nor  spirit  of  the  act ;  and  it  cannot  be  supported  under  any  rule 
of  construction  applicable  to  penal  statutes. 

The  case  of  the  United  States  v.  The  Cargo  of  the  Ship  Fa- 
Tourite,  already  referred  to,  contains  principles  and  rules  of 
construction  which  have  a  very  strong  bearing  upon  the  pre- 
sent case.  The  goods  libelled  in  that  case  consisted  of  wines^ 
spirits,  and  other  articles,  saved  from  a  wreck,  and  landed 
not  in  conformity  to  the  regulations  of  the  law  with  respect  to 
such  articles.  The  libel  alleged  as  grounds  of  forfeiture : 
1.  That  the  wines  and  spirits  were  unaccompanied  with  the 
marks  and  certificates  required  by  law ;  and  2dly.  That  they 
were  removed  without  the  consent  of  the  Collector,  before  the 
quantity  and  quality  of  the  wines  and  spirits  had  been  ascer- 
tained according  to  law.    The  facts  alleged  in  the  libel  as  the 
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grpunds  of  forfeiture  were  not  coatro  verted.  There  was»  there- 
fore,  clearly  a  forfeiture  according  to  the  letter  of  the  hw. 
And  it  was  urged  upon  the  Court,  that  the  remission  or  miti- 
gation of  the  forfeiture  could  only  be  exercised  by  the  Secreta- 
ry of  the  Treasury,  One  count  in  the  libel  in  that  case  was 
under  the  43d  section  of  the  act,  like  the  present,  and  the  want 
of  marks  and  certificates  alleged  as  the  ground  of  forfeiture. 
And  the  Court  said  the  legislature,  by  the  provisions  referred 
to,  did  not  intend  to  comprehend  wrecked  goods,  or  goods 
found  under  like  circumstances.  And  this  opinion  of  the  in- 
tention of  the  legislature,  was  formed  not  exclusively  upon 
the  extreme  severity  of  such  a  regulation,  but  also  on  what  is 
deemed  a  fair  construction  of  the  language  of  the  several  sec* 
tions  of  the  act,  which  seems  not  adapted  to  such  cases. 

And  with  respect  to  the  other  ground  alleged  as  sustaining 
the  forfeiture,  the  Court  said  the  removal  for  which  the  act 
punishes  the  owner  with  a  forfeiture  of  his  goods,  must  be 
made  with  his  consent  or  connivance,  or  with  that  of  some 
person  employed  or  trusted  by  him.  If  by  private  theft  or 
open  robbery,  without  any  fault  on  his  part,  his  property  should 
be  invaded  while  in  the  custody  of  the  officers  of  the  revenue^ 
the  law  cannot  be  understood  to  punish  him  with  a  forfeiture  of 
that  property.  The  acts  being  done  with  no  view  to  defraud 
the  revenue,  the  Court  would  not  be  inclined  to  put  a  strained 
construiction  on  the  act  of  Congress  in  order  to  create  a  for- 
feiture. 

May  it  not  with  equal  force  and  propriety  be  said^  that  the 
legislature  never  intended  to  apply  the  penalty  of  forfeiture  to 
goods  found  under  circumstances  like  the  present?  And 
indeed  this  is  a  stronger  case ;  for  it  does  not  come  witiltin  the 
letter  of  the  act.  The  marks  did  accompany  the  teas.  The 
certificates  only  were  wanting ;  and  they  wanting  under  oir^ 
eumstances  satisfactorily  showing  that  no  fault  or  negligence 
was  imputable  to  the  owners,  any  more  than  if  the  teas  had 


Avmt  TMBU,  1826.      '  5LT 


661  Chests  of  Tea  v.  United  Stuta. 


been  stolen  from  the  stores  in  Philadelphia.  And  the  princi- 
ples laid  down  by  the  Court,  in  the  case  referred  to,  apply  with 
peculiar  force—''  That  a  forfeiture  can  only  be  applied  to  those 
cases  in  which  the  means  prescribed  for  the  prevention  of  a 
forfeiture  may  be  employed  ;  and  that  the  law  is  not  under* 
stood  to  forfeit  the  property  of  owners,  on  account  of  the  mis- 
conduct of  mere  strangers,  oyer  whom  such  owners  could  have 
no  control/' 

I  abstain  from  any  remarks  in  relation  to  the  conduct  of  the 
officers  of  inspection,  who  had  charge  of  the  storehouse  in 
Philadelphia  in  which  the  teas  were  deposited,  except  barely 
to  observe,  that  the  teas  could  not  have  been  removed  without 
fraud  or  gross  negligence  in  them ;  and  it  would  be  dangerous, 
and  a  violation  of  all  sound  principles,  to  admit  a  construction 
of  the  law,  which,  in  its  consequences,  might  reward  such  mis- 
conduct with  a  portion  of  the  forfeiture.  For  if  these  teas  are 
forfeited,  they  would  have  been  equally  liable  to  forfeiture, 
if  they  had  been  seized  by  a  custom-house  officer  in  Philadel- 
phia whilst  on  their  way  from  the  store  to  the  vessel  in  which 
they  were  transported  to  this  city. 

So  far  as  the  forfeiture  may  be  claimed  on  the  allegation  of 
concealment,  it  is  sufficient  to  say,  the  fact  is  expressly  dis- 
proved by  the  special  verdict. 

There  was  not,  therefore,  made  out,  on  the  part  of  the  Unit- 
ed States,  the  presumptive  evidence  which  the  4dd  section  of 
the  act  declares  shall  render  the  property  liable  to  forfeitqre. 
And  the  claimants  were  under  no  necessity  of  proving  that 
the  teas  were  imported  into  the  United  States  according  to 
law,  and  the  duties  paid  or  secured. 

2,  This  would  supersede  the  necessity  of  examining  the  se- 
cond point  that  has  been  made  in  this  cause.     But  as  the  ques* 
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tion  has  been  fully  argued,  it  may  not  be  amiss  for  me  briefly 
to  state  the  view  I  have  taken  of  it.  The  special  verdict  pots 
at  rest  all  questions  that  could  arise  respecting  the  legility  of 
importation :  And  under  this  branch  of  the  case,  the  only  in- 
quiry is,  whether  by  the  general  bond  (as  it  is  called)  of 
the  importer,  and  the  deposite  of  the  teas  as  required  by  law, 
in  such  cases,  the  duties  were  secured  within  the  meaning 
and  true  interpretation  of  the  62d  section  of  the  act. 

If  we  look  at  this  question  upon  general  principles,  and 
judge  of  it  according  to  the  common  or  legal  understanding 
of  such  a  transaction,  independent  of  any  statutory  provision, 
no  doubt  could  arise.  To  say  that  a  bond,  fixing  the  amount 
of  a  debt,  and  limiting  the  time  of  payment,  accompanied  with 
a  deposite  of  godds  to  double  the  amount  in  value,  to  be  held 
as  a  pledge,  with  authority  to  sell  the  same  at  the  expiration 
of  the  time  limited  for  payment,  and  out  of  the  proceeds  to 
]pay  the  debt,  is  not  a  security  for  such  debt,  would  be  con- 
sidered an  extraordinary  proposition,  and  could  not  be  sanc- 
tioned. If  so,  is  there  any  thing  either  in  the  letter  or  in 
the  spirit  and  policy  of  the  collection  law,  calling  for  the  ap- 
plication of  other  and  difierent  principles? 

This  62d  section  of  the  act  declares,  that,  with  respect  to 
teas  imported  from  China  or  Europe,  it  shall  be  at  the  option 
of  the  importer  to  be  determined  at  the  time  of  making  the 
entry,  either  to  secure  the  duties  thereon,  on  the  same  terms 
and  stipulations  as  on  other  goods,  &c.  or  to  give  his  own 
bond  in  double  the  amount  of  the  duties,  with  a  condition  for 
the. payment  of  the  duties  in  two  years  from  the  date  of  the 
bond,  which  the  Collector  is  directed  to  accept  without  surety, 
(that  is  to  say,  personal  surety,)  upon  the  terms  particularly 
specified  in  the  act :  Which  are  substantially,  that  the  teas 
shall  be  deposited  at  the  expense  of  the  importer  in  a  store- 
house, to  be  agreed  upon  between  the  importer  and  inspector 
of  the  revenue,  upon  which  storehouse  the  inspector  is  requir- 
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ed  to  affix  two  locksy'the  key  of  one  to  be  kept  by  tbe  impor- 
ter, and  the  key  of  the  other  by  the  inspector,  who  shall  at- 
tend^ at  all  reasonable  timeSi  fdr  the  purpose  of  delirering 
the  teas  out  of  the  storehouse.  But  no  delivery  is  to  be  made 
without  a  permit  in  writing  from  the  Collector  and  Naval  Offi- 
cer. And  to  obtain  such  permit,  the  duties  upon  the  teas  so 
to  be  delivered  must  be  first  paid  to  the  Collector,  or  a  bond 
with  sureties  to  the  satisfaction  of  the  Collector,  given  in 
double  the  amount  of  the  duties,  payable  as  specified  in  the 
act.  And  if  the  duties  on  any  parcel  of  tbe  teas  shall  not 
have  been  paid  or  secured  to  be  paid  in  the  manner  last  speci- 
fied, (that  is  by  bond  with  sureties,)  within  the  term  of  two 
years,  the  Collector  is  authorized  and  Required  to  sell  so  much 
of  the  teas,  as  may  be  necessary  to  pay  the  duties  and  expen- 
ses on  the  teas  remaining  in  store,  and  to  return  the  overplus, 
if  any,  to  the  owner  or  owners  thereof. 

There  is  nothing  in  this  provision  essentially  to  vary  it 
from  the  ordinary  deposite  of  goods  between  individuals,  as 
a  pledge  to  secure  the  payment  of  a  deb^.  It  is  unimportant 
that  the  importer  was  liable  for  the  duties  without  his  bond, 
or  that  the  government  had  possession  of  the  teas,  and  a  lien 
for  the  duties  before  the  deposite.  Of  this  there  can  be  no 
doubt.  But  the  government,  by  the  provisions  of  this  act, 
has  agreed  to  hold  this  security  under  a  different  modifica- 
tion, and  with  different  powers,  than  it  possessed  before.  And 
whether  this  arrangement  is  exclusively  for  the  accommoda- 
tion and  benefit  of  the  importer>  or  not,  cannot  altei  the  ques- 
tion. The  possession  of  the  property  and  the  liability  of  the  im- 
porter constituted  the  security  which  the  government  had  for 
the  duties;  and  that  continues  until  discharged,  from  time 
to  time,  upon  different  parcels  of  teas  delivered  out  of  store, 
under  the  permit  of  the  Collector,  according  to  the  provisions 
of  the  act.  And  what  security  could  be  more  ample  and 
satisfactory  to  the  government?  It  is  much  more  safe  than 
the  personal  responsibility  of  individuals,  especially  upon  so 
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long  a  credit  as  two  y ear9.     This  security  cannot  be  lost  with* 
out  the  misconduct  of  the  agents  of  the  goyemment. 

I  do  not  mean  to  be  understood  that  the  lien  is  dischaxged 
by  any  such  misconduct,  if  possession  is  regained  so  as  to  en* 
able  the  government  to  enforce  the  lien.  But  ho^  long  such 
lien  continues,  after  the  teas  have  got  into  oireulatien  in  the 
market^  is  a  question  I  leave  untouched. 

If  the  teas  remain  in  store  for  the  two  years,  under  the  gie- 
neral  bond,  can  it  with  any  propriety  be  said,  that  the  govern"* 
ment  has  no  security  for  the  duties  ?  The  law  does  not  au- 
thorize the  landing  until  the  duties  are  paid  or  secured.  And 
if  the  general  bond  of  the  importer',  and  the  possession  of  the 
teas,  landed  and  held  uAder  the  inspection  and  control  of  the 
officers  of  the  customs,  (according  to  the  38th  section  of  the 
act,)  and  the  election  of  the  importer,  to  have  them  deposited 
in  stores,  do  not  constitute  the  security,  by  what  authority 
were  they  landed  ?  The  security  required  to  be  given,  upon 
granting  the  permit,  to  deliver  the  teas  out  of  store  in  pan^s, 
cannot  be  the  security  required  upon  landing.  That  is  an 
after  transaction,  and  totally  distinct  in  its  provisions.  The 
one  is  the  general  bond  of  the  importer,  on  a  credit  of4wa 
years,  and  a  deposite  of  the  teas  in  the  store.  The  other  the 
personal  security  of  individuals  for  the  duties  upon  the  parti* 
cular  parcels  delivered  out  of  store,  and  payable  at  much 
shorter  periods,  according  to  the  amount  of  duties.  The 
latter  is  pro  tanto  a  substitution  for  the  former.  If  at  the  ex- 
piraHon  of  two  years  the  duties  shall  not  have  been  paid,  or 
secured  by  bond,  with  sureties,  so  as  to  discharge  the  lien,  the 
teas  are  dealt  with  in  the  same  manner  as  property  pledged 
in  ordinary  cases  as  security  for  a  debt.  They  are  to  be  sold 
and  the  debt  and  expenses  paid,  and  the  surplus  returned  to 
the  owner ; — not  forfeited. 

The  acceptance  of  goods  as  a  deposite  for  the  securify  of 
duties  in  lieu  of  personal  security,  is  a  provision  incorporated 
in  all  our  collection  laws,  from  the  first  organization  of  the 
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government  to  the  present  time*^  The  Collector,  in  lieu  of 
suretiesi  is  authorized  to  accept  of  a  depoaite  of  so  much  of 
the  good9  as  shall  in  his  judgment  be  sufficient  security  for 
the  amount  of  the  duties  for  which  the  bond  shall  have  been 
given  ;  which  goods  are  to  be  kept  at  the  expense  and  ri^  of 
the  party  on  whose  account  they  have  been  deposited,  until 
the  bond  becomes  due ;  and  if  the  bond  shall  not  then  be 
paid,  so  much  of  the  deposited  goods  as  shall  be  necessary  to 
pay  the  same,  with  the  costs  and  charges,  are  to  be  sold. 

These  are  essentially  the  same  provisions  as  those  in  rela* 
tion  to  teas.  There  is  a  bond  in  both  cases  given  by  the  im* 
porter.  The  goods  are  substituted  in  place  of  sureties,  and 
are  called  a  deposite.  If  the  bond  in  each  case  shall  not  be 
paid  according  to  its  condition,  the  goods  are  to  be  sold,  and 
the  duties  and  expenses  paid,  and  the  surplus  returned  to  the 
owner.  There  can  be  no  reason  why  the  same  meaning 
should  not  be  attached  to  the  term  deposite  in  both  cases.  If 
in  the  one  case  it  has  a  technical  meaning,  and  signifies  a» 
pledge,  I  am  unable  to  discover  why  it  should  not  have  the 
same  meaning  in  the  other.  The  only  difference  between  the 
cases  is,  that  with  respect  to  teas,  there  is  a  deposite  of  the 
whole,  and  the  lien  continues,  until  discharged  by  a  subslitu* 
lion  of  personal  security,  as  they  are  delivered  out  of  store  in 
parcels  as  may  be  required.  And  with  respect  to  other  goods, 
a  part  of  the  importation  on  which  the  duties  were  payable^ 
are  received  as  a  substitute  for  sureties,  and  the  lien  on  the 
residue  is  at.  once  discharged.  But  this  cannot  materially 
change  the  essence  and  nature  ef  the  transaction.  The  depor 
site  in  both  cases  is  in  lieu  of  personal  sureties.  For  witj^ 
respect  to  teas  as  well  as  other  goods,  the  importer  has  an  opr 
tion  to  give  a  bond  with  sureties,  instead  of  making  a  depo* 
site. 

e  Sec  act«  178D  and  1790, 2  toI.  L.  U.  S.  23  and  161.  Act  17M,  8  ?ol.  Id.  liMk 
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The  diflerent  modes  of  secaring  duties,  when  not  paid  at 
the  time  of  the  entry,  are  all  preseribed  in  this  same  62d  sec- 
tion. It  miy,  in  all  cases  above  fifty  dollars  in  amount,  be 
done  by  the  bond  of  the  importer  with  sureties.  And  upon 
all  goods,  except  teas,  by  a  like  bond  for  the  amount  of  du- 
ties, with  a  deposiie  of  goods  sufficient  to  pay  such  duties  and 
expenses.  And  with  respect  to  teas,  a  bond  in  double  the 
amount  of  duties,  with  a  deposite  of  the  teas,  according  to  the 
special  r^ulations  pointed  out  in  the  act  This  appears  to 
me  to  be  the  plain  and  obvious  interpretation  of  this  section 
of  the  law.  And  whenever  the  terms  ^  duties  secured"  oc-' 
cur,  as  they  do  in  various  parts  of  the  collection  act,  they  em- 
brace t^ese  different  modes,  unless  restricted  to  one  or  the 
other,  as  they  sometimes  are. 

To  consider  the  deposite  of  teas  in  stores  as  done  merely 
for  safe  keeping,  and  because  the  importer  is  not  able  to  find 
personal  securities  for  the  duties,  does  not  strike  me  as  being 
^  just  construction  of  this  provision.  If  such  had  been  the 
sole  object,  and  possession  retained  by  the  government  with 
no  other  view,  that  possession  would,  as  in  other  cases  where 
duties  are  not  paid  or  secured  at  the  time  of  entry,  have  been 
held  exclusively  by  the  revenue  officers.  Instead  of  which, 
the  possession  is  held  jointly  by  the  importc^r  and  the  inspect 
tor,  at  a  store  agreed  upon  between  them,  and  under  two  locks, 
the  key  of  one  to  be  kept  by  the  importer  or  his  agent,  and 
the  key  of  the  other  by  the  inspector :  so  that  all  lawful  in- 
terference with  such  deposite,  until  the  expiration  of  two  years, 
by  one  party,  without  the  assent  of  the  other,  is  rendered  im- 
practicable. All  this  shows  an  arrangement,  with  the  con- 
currence of  two  parties,  having  the  right  and  the  power  to  act 
on  the  subject ;  and  not  the  act  of  one,  by  reason  of  the  ina- 
bility of  the  other  to  avoid  it-  It  is  a  course  submitted  by  law 
to  the  option  of  the  importer ;  and  to  say  he  was  driven  to  it 
on  account  of  his  inability  to  elect  the  other  alternative,  would 
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seem  rather  more  like  aggravating  his  necessities,  than  fairly 
presenting  to  him  an  option,  which  necessarily  implies  the 
ability  to  choose. 

The  construction  I  have  given  to  the  provision  is  in^very 
respect  calculated  for  the  security  of  the  revenue  and  the  ac- 
commodation of  the  merchant.  The  inspector  is  required  to 
attend  at  all  reasonable  times,  to  deliver  out  such  parcels  of 
teas  as  may  be  required,  under  the  permit  of  the  Collector, 
on  the  duties  being  paid,  or  secured  by  bond  with  sureties, 
which  i^  to  be  accepted  as  a  substitute  for  such  parcels ;  by 
which  the  government  is  amply  secured,  and  the'interest  and 
convenience  of  the  importer  greatly  promoted.  But  any 
other  construction  would  be  interposing  greater  restrictions 
and  embarrassments  with  respect  to  the  importation  of  teas 
than  any  other  articles,  which  was  clearly  not  the  intention 
of  the  law. 

The  duties  were,  therefore,  in  my  judgment,  secured  by  the 
general  bond  of  the  importer,  and  the  deposite  of  the  teas  in 
store,  according  to  the  provisions  of  the  act,  as  found  by  the 
special  verdict  And  if  so,  where  is  the  ground  of  forfeiture  ? 
No  fault  has  been  imputed  to  the  owner.  Forfeiture,  through- 
out the  act,  is  visited  only  upon  fraud,  misconduct,  and  gross 
negligence,  in  the  party  or  his  agents.  Admitting  the  lien 
for  the  duties  still  continues,  and  that  the  government  has  a 
right  to  recraim  the  possession^  and  enforce  the  payment  of 
the  duties,  (which  by  the  by  are  not  yet  due ;)  that  would 
seem  to  be  all  that  justice  would  demand,  or  policy  require 
against  an  innocent  party.  But  to  follow  this  up  with  the 
penalty  of  forfeiture  under  such  circumstances,  is  what  I 
should  be  very  unwilling  to  sanction.  I  find  no  special  pro* 
vision  in  any  act  of  Congress  calling  for  the  application  of 
such  a  severe  rule,  and  it  is  certainly  utterly  at  variance  with 
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the  general  principles  of  law.  All  that  can  be  claimed  oot  of 
property  pledged  or  mortgaged,  is  satisfaction  of  the  debt,  for 
which  it  is  held  as  security,  and  the  expenses  incurred  by  rea- 
son of  a  non-compliance  with  the  condition  upon  which  it  is 
CO  held. 

It  was  said  at  the  bar,  that  the  same  principle  which  is  ex- 
pressly adopted  in  the  5th  section  of  the  act  of  the  20th  of 
April,  1818,^  with  respect  to  wines  and  distilled  spirits,  is  by 
implication  applicable  to  the  teas  in  question.  Should  this 
be  conceded,  (which  however  is  not)  it  would  not  draw  after 
it  a  forfeiture  in  the  present  case. 

That  act  adopts  substantially  the  same  provisions  with  re- 
spect to  the  deposite  of  wines  and  distilled  spirits,  as  are  con- 
tained in  the  62d  section  of  the  collection  law  with  respect  to 
teas.  And  then  the  5th  section  declares^  ^'  That  if  any  wines 
or  other  spirits,  deposited  under  the  provisions  of  this  act, 
shall  be  embezzled  or  fraudulently  removed  from  any  store 
wherein  they  shall  have  been  deposited,  they  shall  be  forfeit- 
ed :  And  the  person  or  persons  so  embezzling,  hiding,  or  re- 
moving the  same,  or  aiding  therein,  shall  be  liable  to  the  same 
penalties,  as  if  such  wines  had  been  fraudulently  unshipped 
or  landed  without  payment  of  duty.''  The  forfeiture  here 
can  only  arise  upon  the  fraudulent  removal  by  the  owner,  or 
some  person  for  whom  he  is  responsible.  It  would  surely 
not  be  incurred  by  ,the  acts  of  mere  strangers,  or  the  inspec- 
tors of  the  revenue,  who  are  the  agents  of  the  government. 

The  rule  I  have  before  referred  to,  would  apply  with  pecu- 
liar force  to  such  a  case,  '*  that  the  law  is  not  understood  to 
forfeit  the  property  of  owners  on  account  of  the  misconduct 
of  mere  strangers,  over  whom  such  owners'  could  have  no 
control.'^ 

/  6  Vol.  L.  U.  8.  864. 
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Upon  the  whole  then,  after  the  most  mature  and  deliberate 
examination  of  this  case,  I  am  of  opinion,  that  no  forfeiture 
of  the  teas  in  question  has  been  incurred,  and  that  the  sen- 
tence or  decree  of  condemnation  must  be  reyersed. 


The  United  States  v.  Stubges  et  al.' 

Where  a  mortgage  is  given  by  a  debtor  to  his  co-debtor  to  secure  the  latter 
against  the  debt  of  their  creditor^  Equity  considers  the  mortgagee  as  a 
trustee  for  the  creditor,  and  where  a  judgment  has  been  recovered,  will  apply 
the  mortgaged  property  in  satisfaction  of  the  Judgment,  or  remove  the  encum- 
brance, so  that  It  may  be  subjected  to  execution. 

The  principle  which  governs  such  cases  is,  that  the  coUateraf  security  is  a  trust 
created  for  the  protection  of  the  debt,  and  that  it  is  the  duty  of  a  Court  of 
Equity  to  see  that  it  fulfils  the  purpose  for  which  it  was  intended. 

A  judgment  creditor  who  applies  to  a  €^urt  of  Equity  for  its  aid  to  enforce  a 
judgment  at  law,  if  he  asks  its  aid  to  reach  a  chattel,  must  show  that  he  has 
taken  out  execution  at  law,  and  pursued  it  to  every  available  extent,  in  order 
to  show  a  lien  upon  the  chattel ;  but  if  the  aid  is  sought  as  to  land,  it  is  enough 
to  show  a  judgment  creating  alien  upon  the  land. 

Although  a  mortgage  be  absolute  upon  the  face  of  it,  a  Court  of  Equity  will  in- 
quire into  the  real  purpose  for  which  it  was  given,  and  apply  ft  to  thaf  use. 

It  is  a  rule  of  Equity  that  a  judgment  creditor  at  law  is  entitled  to  redeem  an 
encumbrance  upon  land,  and  thereby  secure  his  legal  priority. 

The  assignee  of  a  mortgage  or  other  chose  in  action,  takes  it  subject  to  the  same 
equity  that  it  was  subject  to  in  the  hands  of  the  assignor. 

And  the  rule  that  it  is  only  an  equity  residing  in  the  original  debtor,  and  not  the 
equities  of  third  persons,  against  the  assignor  that  have  this  eifpct,  does  not 
exclude  a  judgment  creditor,  claiming  to  redeem :    He  stands  in  the  place  of  . 
the  debtor,  and  has  his  equity. 

An  assignee  who  might  have  obtained  notice,  and  ought  to  have  sought  it,  stands 
in  no  better  situation  than  if  be  bad  actually  obtained  it. 

A  mortgage  was  given  in  reality  to  indemnify  the  mortgagee,  but  purporting  to 
secure  a  «um  of  money  payable  in  one  year,  and  five  years  after^vards  it  was 
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assigned,  th«  whole  sum  appearing  from  the  tnstrament  to  be  unpaid  :  Heldy 
thnt  the  circumstances  of  the  case  should  have  put  the  assignee  upoo  an  hi- 
quiry,  from  whicli  he  woaM  have  learnt  the  true  consideration  of  the  mort- 

An  objection  to  the  equity  of  the  bill,  which  might  hare  been  taken  advantage 

of  on  demurrer,  is  not  favourably  received  at  the  hearing  of  the  cause  after 

answer. 
A  discharge  from  imprisonment  by  the  Secretary  of  (he  Treasury,  of  a  debtor 

to  the  United  States,  binder  the  act  of  1798,  does  not  discharge  hh  co^bUgors 

and  sureties  in  the  bond  from  their  liability. 

THOMPSON,  J.  By  the  bill  and  answers  in  this  cause 
it  appears,  that  on  the  9th  of  October,  1815,  the  defendants, 
Butler  and  Sturges,  became  security  for  M inturn  and  Champ- 
lin,  in  a  bond  for  the  payment  of  duties,  to  a  large  amount : 
That  the  bond  not  being  paid  at  the  time  stipulated,  separate 
suits  were  prosecuted* against  the  principals  and  sureties,  and 
separate  judgments  obtained,  in  Deceinber,  1816  :  That  pay- 
ments had  been  made  from  time  to.  time  upon  the  judgments, 
leaving,  however,  a  large  balance  still  due  :  That  after  the 
execution  of  the  bond,  and  before  the  judgments  were  obtain- 
ed thereon,  viz.  on  the  12th  of  August,  1816,  Butler  and  his 
wife  executed  a  mortgage  on  certain  property  in  the  city  of 
New- York,  to  Josiah  Sturges,  for  the  payment  of  twenty- 
seven  thousand  dollars.  The  mortgage  was  duly  registered 
on  the  16th  of  August,  1816. 

The  mortgage  upon  its  face  purports  to  be  an  absolute  mort- 
gage to  secure  the  payment  of  twenty-seven  thousand  dollars. 
The  bill  alleges,  that  it  was  in  fact  given  to  indemnify  Sturges 
against  the  bond  he  had  executed  as  surety  for  M inturn  and 
Champlin,  and  for  no  other  purpose  :  That  Sturges  had  paid 
no  monies  on  the  bond,  or  towards  the  judgment  recovered 
against  him  upon  it ;  and  that  none  had  been  realized  from 
his  property :  That  the  mortgage  remained  uncancelled  of 
record  ;  and  that  by  reason  thereof,  the  house  and  lots  so 
mortgaged  could  not  be  sold,  under  the  judgment  obtained  by 
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the  United  States  against  Butler,  as  no  person  would  bid  for 
the  same,  so  long  as  the  property  remains  covered  by  the 
mortgage.  And  the  bill  seeks  to  have  the  mortgage  cancelled 
and  discharged  of  record,  or  the  benefit  thereof  applied  to  the 
use  of  the  United  States,  or  such  other  relief  as  shall  seem  fit 
and  proper. 

The  original  bill  was  filed  against  Butler  and  Sturgea  only, 
and  they  answer  separately. 

Butler  admits  the  execution  of  the  mortgage,  as  stated  in 
the  bill ;  that  he  never  received  any  consideration  for  it  from 
Sturges ;  alleges,  that  the  bond  referred  to  in  the  mortgage 
was  never  delivered  to  Sturges,  and  denies  that  the  mortgage 
was  given  for  the  purpose  of  securing  Sturges ;  but  alleges, 
that  it  was  executed  and  recorded,  and  retained  by  him  for 
Upwards  of  two  years,  solely  with  the  view  of  raising  mo- 
ney upon  it  to  pay  ofi*  the  judgments  against  him  on  the 
Minturn  and  Champlin  bond ;  denies  that  at  the  time  of  exe* 
cuting  the  mortgage,  or  at  any  time  since,  he  was  indebted 
to  Sturges :  And  he  sets  up,  in  discharge  of  his  liability  on  the 
judgment  in  favour  of  the  United  States,  that  in  the  fall  of 
.  the  year  1819,  Minturn  and  Champlin,  the  principals,  were 
committed  to  prison  on  a  capias  ad  satis/udendunif  and 
were  afterwards  discharged  from  imprisonment  by  the  Secre- 
tary of  the  Treasury,  without  his  consent. 

Sturges,  in  his  answer,  admits  the  execution  of  the  mort- 
gage, but  denies  that  it  was  given  to  secure  him  against  the 
Minturn  and  Champlin  debt  exclusively,  but  that  it  was  also 
intended  to  secure  him  for  all  monies  owing  to  him  by  But- 
ler, and  for  all  other  liabilities  incurred  by  him  for  Butler, 
as  well  as  for  monies  he  might  be  compelled  to  pay  on  account 
of  Said  bond ;  and  alleges,  that  Butler  was  indebted  to  him  in 
a  large  sum  of  money,  and  that  he  had  become  responsible 
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for  him  eodorsar  of  promiKoiy  notes,  and  aeoqitor  of  bills  of 
eaehange  to  a  large  amount ;  and  also  all^esy  that  he  had 
been  damnified  by  reason  of  his  becoming  seeority  for  Min- 
turn  and  Champlin,  and  that  his  property  had  been  sold  and 
sacrificed  under  the  judgment  obtained  against  him :  And  also 
insists  on  the  discharge  of  Mintum  and  Champlin  bj  the  Se- 
cretary of  the  Treasury,  as  in  Butler's  answer  set  forth. 
Sturges  also  sets  up,  that  being  indebted  to  OUrer  Sturges 
and  Benjamin  Burroughs  in  the  sum  of  fifteen  thousand  dol* 
lars,  he  on  the  9th  of  October,  in  the  year  1821,  assigned  the 
said  mortgage  to  them  in  full  and  complete  satisfaction  of  said 
debt,  and  was  thereupon  released  and  discharged  by  them 
from  the  said  debt. 


In  consequence  of  the  disclosure  in  the  answer  of  Stuiges, 
that  the  mortga^  had  been  assigned  to  Sturges  and  Bur- 
roughs, a  sup[]4emeotal  bill  was  fikd  against  Burroughs,  the 
sunriving  partner,  calling  upon  him  to  answer  the  allegations 
in  the  bill,  and  set  forth  his  knowledge  in  rdation  to  die  as- 
signment, &c.,  and  praying  that  said  assignment  might  be  de- 
livered up  to  be  cancelled,  or  such  release  executed  by  Bur- 
roughs, as  survivor  of  Sturges  and  Burroughs,  as  might  be 
deemed  proper  and  necessary,  to  enable  the  United  States  to 
enforce  their  judgment  against  the  mortgaged  premises. 

Burroughs,  in  his  answer,  alleges,  that  on  the  9th  of  Octo- 
ber, 1821,  Josiah  Sturges  was  indebted  to  Sturges  and  Bur- 
roughs in  the  sum  of  eighteen  thousand  eight  hundred  and 
sixty-six  dollars :  That  the  assignment  of  the  mortgage  was 
made  in  satisfaction  of  fifteen  thousand  dollars,  part  of  the  said 
sum  so  due  from  him :  That  the  mortgage  has  not  been  trans^ 
ferred  by  him  to  any  other  person :  That  no  part  of  the  interest 
on  the  fifteen  thousand  dollars  has  been  paid ;  and  that  the 
fifteen  thousand  dollars  is  now  due  and  unpaid,  except  so  far 
as  it  has  been  paid  by  the  assignment  of  die  mortgage,  and 
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that  he  has  no  security  except  the  said  assignment ;  and  de* 
nies  any  knowledge  of  the  suits  of  the  United  States  on  the 
Minturn  and  Champlin  bond,  or  of  the  judgments,  or  that  the 
mortgage  was  executed  to  indemnify  Josiah  Sturges  against 
said  debt,  or  that  Josiah  Sturges  was  indebted  to  the  United 
States;  and  avers  that  the  assignment  of  the  mortgage  was 
executed  bona  fide  by  Josiah  Sturges,  to  secure  the  debt  of 
-Sturges  and  Burroughs,  and  for  no  other  purpose. 

I  have  been  thus  pai*ticular  in  noticing  the  material  allega- 
tions in  the  bill,  and  the  admissions  in  the  several  answers, 
because  it  is  upon  these  alone  that  whatever  relief  is  given, 
must  be  founded  so  far  as  the  rights  of  Butler  or  Sturges  are 
concerned.  No  testimony  has  been  taken  in  the  cause  that 
can  vary  such  a  result.  Butler,  orie  of  the  defendants,  is  tlie 
only  witness  examined  on  the  part  of  the  plaintiffs.  The 
reading  of  his  examination  has  been  objected  to  on  the  ground 
of  interest.  J'he  validity  of  this  objection  will  be  hereafter 
noticed,  when  I  come  to  consider  the  cause  as  it  relates  to  the 
rights  of  Burroughs.  It  is  there  alone  it  can  be  of  any  impor- 
tance ;  for  it  is  unavailing,  so  far  as  it  contradicts  the  answer 
,  of  Sturges.  It  is  but  the  testimony  of  one  witness,  which  will 
not  outweigh  the  answer,  asserting  a  fact  responsive  to  the 
bill,  there  being  no  corroborating  circumstances  to  take  .the 
case  out  of  the  general  rule  on  this  subject. 

The  rights  and  interests  of  the  several  defendants  being 
somewhat  at  variance  with  each  other,  it  becomes  necessary 
to  consider  the  case  as  it  stands  between  the  United  States 
and  each  one  separately.  The  effect  and  operation  of  the  dis- 
chslrge  of  Minturn  and  Champlin  from  imprisonment  by  the 
Secretary  of  the  Treasury,  is  a  branch  of  the  defence  set  op, 
both  by  Butler  and  Sturges,  and  will  be  afterwards  consi- 
dered. 
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In  the  first  place  then,  as  it  respects  Butler,  he  admits  that 
he  never  received  any  consideration  for  the  mortgage.  That 
although  it  was  duly  executed  and  registered,  it  was  retained 
by  him,  and  was  given  solely  with  the  view  of  enabling  him 
to  raise  money  upon  it,  to  pay  off  the  judgment  of  the  United 
States  against  him  upon  the  Minturn  and  Champlin  bond.  If 
no  consideration  was  given  by  Sturges  for  the  mortgage,  it  is 
either  a  mere  nominal  or  a  fraudulent  encumbrance,  and  upon 
either  ground  cannot  be  upheld  as  any  impediment  to  the  ob- 
taining satisfaction  of  the  judgment  of  the  United  States. 
And  if  it  was  a  bona  fide  transaction,  intended  for  the  pur- 
poses set  out  in  Butler's  answer,  the  United  States  were  bene- 
ficially interested  in  the  use  to  which  it  was  to  be  applied. 
It  was  to  raise  money  to  satisfy  their  judgment ;  and  Sturges, 
in  this  view  of  the  case,  would  become  the  trustee  of  the  judg- 
ment creditor.  And  although  the  mortgage  is  absolute  upon 
the  face  of  it,  a  Court  of  Equity  may  inquire  into  the  real 
purpose  for  which  it  was  given,  and  apply  it  to  that  use.* 

The  allegation  in  the  bill  is,  that  the  mortgage  was  given 
by  Butler  to  indemnify  Sturges,  his  co-surety,  against  the 
bond  entered  into  for  Minturn  and  Champlin.  Although  the 
admission  in  Butler's  answer  does  not  support  this  allegation 
in  terms,  yet  it  is  such  as  to  warrant  the  granting  of  the  relief 
prayed  for,  either  to  have  the  mortgage  delivered  up  and  can- 
celled of  record,  or  that  the  mortgaged  premises  may  be  sold, 
and  the  proceeds  applied  towards  payment  of  the  judgment  of 
the  United  States ;  and  such  application  of  the  proceeds  would 
operate  by  way  of  indemnity  to  Sturges.  And  besides,  there 
is  a  general  prayer  for  relief,  under  which  any  relief  may  be 
granted,  which  the  proofs  or  admissions  will  warrant 

It  is  objected,  however,  that  there  is  a  want  of  equity  ap- 
parent on  the  face  of  the  bill  in  two  particulars. 

a  1  John.  Ch.  Moses  r.  Mur^troyd. 
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1.  It  seeks  the  aid  of  a  Court  of  Equity  against  sureties, 
without  showing  that  the  United  Stotes  have  attempted  to 
collect  the  debt  of  the  principals,  or  alleging  that  they  are  in- 
solvent. 

2.  The  bill  is  filed  to  obtain  the  aid  of  a  Court  of  Equi^ 
to  enforce  a  judgment  of  a  Court  of  Law,  without  showing 
that  the  United  States  have  exhausted  their  legal  remedy. 

There  are  several  answers  to  be  given  to  these  objections. 
If,  admitting  the  charges  or  facts  stated  in  the  bill  to  be  true, 
there  is  no  foundation  in  equity  for  the  relief  prayed ;  it  was 
a  proper  case  for  a  demurrer,  and  the  objection  comes  now 
with  less  weight  than  it  would  at  an  earlier  stage  of  the 
proceedings.  But  admitting  the  first  branch  of  the  objection 
to  be  well  founded  in  principle,  it  is  waived,  and  the  omission 
supplied  by  the  answer,  which  shows,  that  the  United  States 
have  attempted  to  collect  the  debt  of  the  principals,  Minturn 
and  Champlin ;  that  a  judgment  had  been  recovered  against 
them,  and  execution  issued,  upon  which  they  were  imprison- 
ed and  discharged  by  the  Secretary  of  the  Treasury,  uoder  the 
act  of  Congress  of  the  6th  of  June,  1798,^  which  could  not 
have  been  done  until  it  had  been  ascertained  that  they  were 
insolvent,  and  unable  to  pay  the  debt.  And  it  is  to  be  pre- 
sumed, that  all  the  examination  required  by  the  act  to  be  made 
by  the  Secretary  of  the  Treasury,  was  made  before  he  dis- 
diarged  them  from  imprisonment  At  all  events  it  does  hot 
lie  in  the  mouth  of  the  defendants,  who  set  up  this  discharge 
as  a  part  of  their  defence,  to  say  it  was  not  given  pursuant  to 
the  requirements  of  the  act  of  Congress. 

The  second  branch  of  the  objection  is  not  supported  by  au- 
thority to  the  extent  in  which  it  is  laid  down.  The  rule 
seems  to  be,  that  if  a  judgment  creditor  wants  relief  in  equity^ 
as  to  a  chattel,  he  must  show  that  he  has  taken  out  execution  at 
law,  and  pursued  it  to  every  available  extent,  before  he  can 
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resort  to  a  Court  of  Equity  for  relief.  This  is  necessary  in 
order  to  show  a  lien  upon  the  chattel.  If  the  aid  is  sought  as 
to  real  estate,  it  is  enough  to  show  a  judgment,  creating  a  lien 
upon  the  land.     And  this  the  bill  does  show.* 

The  objection,  therefore,  that  there  is  a  want  of  equity  ap- 
parent on  the  face  of  the  bill,  cannot  be  sustained. 

As  against  Butler  then,  there  can  be  no  reason  why  the 
relief  prayed  should  not  be  granted.  If  the  mortgage  was 
giren  without  consideration,  and  merely  as  he  alleges,  to  en  a* 
ble  him  to  raise  money  to  pay  off  the  judgment ;  he  and  the 
United  States  were  the  only  parties  who  had  any  interest  in 
it,  and  there  is  no  principle  on  which  it  can  be  upheld  as  a 
valid  outstanding  encumbrance. 

2.  The  next  inquiry  is,  how  stands  the  case  as  it  relates  to 
Sturges  ? 

He  sets  out  many  matters  as  between  him  and  Butler,  not 
called  for  by  the  bill,  and  which  can  avail  nothing,  either 
against  the  United  States^  or  agairist  Butler.  His  rights  in 
the  present  case,  must  be  determined  from  his  admissions^ 
which  are  responsive  to  the  bill.  He  admits  the  executioa 
of  the  bond,  and  the  recovery  of  the  judgments  as  alleged  in 
the  bill,  and  also  the  execution  of  the  mortgage  ;  but  denies 
it  was  given  solely  for  the  purpose  of  indemnifying  him 
against  the  bond  as  one  of  the  sureties  of  Mintorn  and 
Champlin,  but  was  given  as  much  to  secure  him  for  monies 
owing  him  by  Butler,  and  against  all  other  lialrilities  incur- 
red by  him  on  Butler's  account,  as  against  the  Minturn  and 
Champlin  bond.  He  denies  the  allegations  in  the'bill,  that 
he  had  paid  no  money  on  account  of  the  bond,  or  that  none 
had  been  realized  out  of  his  property ;  but  alleges,  that  his 
property  had  been  sold  at  a  sacrifice  under  the  judgment 
against  him,  and  great  damage  thereby  sustained  by  him. 

r  4  John.  Cb.  676. 
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The  admissions  then  of  Sturges,  show  that  the  mortgage 
was  not  given  to  secure  the  payment  of  twenty-seyen  thou* 
sand  dollars  as  it  purports  upon  its  face^  but  that  it  was  given 
as  collateral  security,  and  to  indemnify  Sturges  against  re- 
sponsibilities he  was  under  for  Butler,  including  the  Min- 
turn  and  Champlin  debt  Had  the  admission  of  Sturges  been 
that  the  mortgage  was  given  solely  for  the  purpose  of  indem- 
nifying him  against  this  debt,  there  can  be  no  doubt  but  that 
it  would  have  been  within  the  proper  province  of  a  Court  of 
Chancery,  either  to  remove  the  encumbrance,  or  apply  it  to- 
wards payment  of  the  debt  for  which  it  was  intended  as  col- 
lateral security. 

The  principle  which  governs  such  cases  is,  that  the  colla- 
teral securities  are  trusts  created  for  the  better  protection  of 
the  debt,  and  that  it  is  the  duty  of  the  Court  to  see  that  they 
fulfil  the  purpose  for  which  they  were  intended.*'  But  the 
admission  of  Sturges  in  the  present  case,  shows  that  this 
mortgage  was  given  as  security  for  whatever  debt  there  was 
due  from  Butler  to  him,  and  as  an  indemnity  against  the 
Minturn  and  Champlin  debt,  and  all  other  responsibilities  he 
bad  come  under  for  Butler.  If  the  United  States  ask  for  a 
decree  upon  this  admission,  without  any  other  proof,  it  must 
all  be  taken  together,  so  far  as  it  is  responsive  to  the  bill ; 
and  it  would  be  inequitable  to  take  from  Sturges  this  indem- 
nity, without  inquiry  into  the  state  of  these  accounts,  and 
the  responsibilities  he  is  under  for  Butler  3  and  the  only 
course,  therefore,  that  can  be  adopted,  as  between  the  United 
States  and  Sturges,  is  to  refer  the  subject  to  a  Master,  to  make 
the  proper  inquiries.  If  it  was  a  mortgage  for  the  payment 
of  money  absolutely,  all  that  the  United  States  could  claim, 
would  be  to  redeem  the  mortgage.  And  in  the  present  case, 
all  the  legal  purposes  for  which  the  mortgage  was  given  must 
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te  fulfilled,  befinre  it  cAn  be  removed  out  of  the  way  of  the 
judgment  of  the  United  States. 

3.  The  next  inquiry  is,  as  to  the  rights  of  Burroughs,  who 
is  an  assignee  of  the  mortgage,  without  notice  of  the  special 
purposes  for  which  it  was  given.  He  took  the  assignment 
in  payment  and  satisfaction  of  a  debt  of  fifteen  thousand  dol- 
lars, due  from  Sturges  to  htm  ;  and  the  question  is,  whether 
he  stands  in  any  better  situation,  or  has  acquired  any  great- 
er rights  under  the  mortgage  than  Sturges  himself  possess- 
ed. The  mortgage  is  only  a  pledge  or  security  for  the  pay- 
ment of  a  sum  of  money ;  it  does  not  purport  upon  its  face  to 
be  an  absolute  and  unconditional  conveyance  of  the  land.  It 
is  subject  to  redemption  by  the  mortgagor,  and  those  claiming 
under  him  acquire  all  his  rights  in  that  respect ;  and  the  as- 
signee of  the  mortgage  stands  in  the  place  of  the  mortgagee, 
and  can  claim  no  greater  rights  under  the  mortgage  than  he 
could. 

It  is  a  general  and  well  settled  principle,  that  the  assignee 
of  a  chose  in  action  takes  it  subject  to  the  same  equity  it  was 
subject  to  in  the  hands  of  the  assignor.  This  was  the  doc- 
trine laid  down  in  the  case  of  Turtin  v,  Benson  ;*  and  in  nu- 
merous other  cases  in  the  English  Courts.^  The  same  prin- 
ciple was  fiiUy  adopted  and  sanctioned  by  the  Court  of  Ap- 
peals in  the  state  of  Virginia,  in  the  case  of  Norton  v.  Rose  ;^ 
and  by  the  Court  of  Chancery  in  this  state  in  the  case  of 
Murray  v.  Lylburn.*^  The  qualification  of  the  rule  as  laid 
down  by  the  Chancellor  in  the  latter  case,  does  not  affect  the 
question  now  before  the  Court  The  rule  he  says  is  gene- 
rally understood  to  mean  the  equity  residing  in  the  original 
obligor  and  debtor,  and  not  an  equity  residing  in  some  third 
person  against  the  assignor.     All  the  United  States  claim 
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here,  is  the  equity  residing  in  Butler,  the  original  debtor  and 
mortgagor.  They  ask  only  to  be  placed  in  his  shoes,  and  to 
redeem  the  mortgage,  or  have  it  stand  only  as  an  encum- 
brance to  the  same  extent  that  it  would  have  stood  against 
him^  It  is  a  rule  of  equity,  that  a  judgment  creditor  at  law 
is  entitled  to  redeem  an  encumbrance  upon  real  estate,  and 
thereby  secure  his  legal  priority.^  ^. 

Although  Burroughs  is  an  assignee  without  notice  of  the 
equity  now  claimed,  he  is  chargeable  with  negligence  in  not 
seeking  for  information.  By  proper  inquiries  from  Sturges, 
he  could  have  ascertained  the  natitte  and  extent  of  his  inte-  . 
rest  in  the  mortgage.  An  assie^nee  cannot  found  an  equity 
on  his  own  negligence.  If  he  might  have  had  notice,  and 
ought  to  have  sought  it,  he  stands  in  no  better  situation  than 
if  he  had  actually  obtained  it. 

And  there  are  circumstances  in  this  case  that  ought  to  have 
excited  his  diligence,  and  put  him  on  inquiry.  The  mort- 
gage is  dated  the  12th  of  August,  1816,  and  the  twenty-se- 
ven thousand  dollars  which  it  purports  to  secure,  is  made 
payable  on  the  12th  of  February  thereafter ;  and  the  mort- 
gage was  not  assigned  to  Burroughs  until  October,  1821. 
The  cause  of  the  delay,  and  whether  any,  and  what  payments 
had  been  made,  were  very  natural  inquiries  for  him  to  have 
made,  and  it  is  hardly  presumable,  that  he  did  not  make 
them  ;  and  if  he  did,  it  is  most  likely  he  was  fully  informed 
as  to  the  situation  of  the  mortgage  ;  and  if  he  did  not,  it  was 
a  negligence  which  is  entitled  to  no  favourable  consideration 
in  a  Court  of  Equity.  Had  the  mortgage  been  really  given 
to  secure  the  payment  of  twenty-seven  thousand  doUai:^  as  it 
purports,  and  the  whole,  or  any  part  of  it  had  been  paid  be- 
fore the  assignment ;  it  could  not  be  pretended  that  the  as- 
signee, although  ignorant  thereof^  could  again  enforce  pay- 
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ment ;  and  still  such  a  claim  would  be  sustained  with  the 
same  equity  as  is  set  up  in  the  present  case. 

Burroughs  in  his  answer  does  not  deny  the  allegations  in 
the  bill,  as  to  the  purposes  for  which  the  mortgage  was 
given  ;  he  only  alleges  his  ignorance  thereof.  It  requires, 
therefore,  but  one  witness  in  support  of  these  allegations  ;  and 
as  Butler  is  the  otilj  witness  who  has  been  examined  for  that 
purpose,  it  becomes  necessary  to  decide  upon  his  competency. 
He  is  not  objected  to  because  a  party  in  the  cause :  one  de* 
fendant  may  be  examined  in  equity  for  the  plaintiff,  or  for 
his  co-defendants  if  he  has  no  interest  in  the  event  ;^  tbou^ 
ordinarily  this  cannot  be  done  at  law. 

In  whatever  point  of  light  Butler  is  considered  as  standing, 
he  does  not  appear  to  me  to  have  such  an  interest  as  to  ex- 
clude his  testimony.  If  the  mortgage  is  to  be  considered 
as  given  without  consideration,  and  for  the  purposes  alleged 
by  Butler,  he  is  interested  to  uphold  it ;  as  he  would  thereby 
protect  his  own  property  against  the  judgment  of  the  United 
States ;  and  in  this  view  of  the  case,  his  interest  is  against 
the  party  calling  him.  If  the  mortgage  is  considered  as  a 
real  security  for  the  twenty-seven  thousand  dollars,  Butler 
stands  indifferent  between  the  parties.  His  property  is  at  all 
events  swept  away,  either  by  the  judgment  or  the  mortgage ; 
and  it  is  immaterial  to  him  under  which  it  is  taken  ;  and  so 
far  as  respects  his  liability  to  costs,  his  interest  is  against  the 
complainants,  and  to  defeat  the  suit. 

Burroughs  must,  therefore,  under  the  allegations  in  the  bill 
supported  by  the  testimony  of  Butler,  be  considered  as  stand- 
ing in  the  place  of  Sturges ;  and  the  extent  of  his  interest  as 
assignee  of  the  mortgage,  must  depend  on  the  result  of  the 
reference  to  a  Master,  in  relation  to  the  matters  between 
Butler  and  Sturges. 

^1  Phil.  Ev.  6. ;  2  John.  Ch.  530. ;  3  Atk.  401. 
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4.  The  only  remaining  question  is,  as  to  the  effect  of  the 
discharge  of  Minturn  and  Champlin  from  imprisonment  by 
the  Secretary  of  (he  Treasury ,  under  the  act  of  Congress  of 
the  6th  of  June,  1798.  This  act,  although  it  authorizes  the 
discharge  of  the  party  from  imprisonment,  expressly  pro- 
vides, that  the  ju,dgment  shall  remain  good  and  sufficient  in 
law,  and  may  be  satisfied  out  of  any  estate,  which  may  then 
or  at  any  time  afterwards  belong  to  the  debtor.  The  effect 
and  operation  of  such  a  discharge  upon  the  liability  of  the  co- 
obligors  in  the  bond,  has  received  the  direct  decision  of  Mn 
Justice  Story,  in  the  case  of  Hunt  v.  the  Uxiited  States.'  The 
leading  cases  in  the  books'  on  this  sabject  are  referred  to,  and 
it  is  fully  and  explicitly  admitted,  that  the  operation  of  the 
discharge  at  common  law,  would  be  to  exonerate  the  co-obli- 
gors :  But  under  the  special  provisions  of  the  statute,  such  is 
held  not  to  be  the  effect.  It  is  there  said  that  the  sole  ground 
upon  which  a  co-obligor  is  discharged  is,  that  the  debt  or 
judgment  has  been  oil^e  satisfied  ;  but  that  when  the  law  has 
declared  that  a  particular  act  shall  not  be  deemed  a  satisfae- 
tion  of  the  debt  or  judgment,  it  would  seem  to  follow,  that  it 
could  not  be  pleaded  as  a  discharge  of  any  party  to  such  debt 
or  judgment. 

I  do  not  mean  to  enter  into  an  examination  of  this  point 
as  an  open  question ;  nor  would  1  be  understood  as  intimating 
any  doubt  as  to  the  correctness  of  the  decision.  Bat  finding 
the  point  directly  adjudicated  in  one  of  the  Courts  of  the 
United  States  of  co-ordinate  jurisdiction  with  this,  I  shall 
adopt  it  as  governing  the  present  case.  It  is  of  the  highest 
importance  that  there  should  be  a  uniformity  of  decision  in 
the  const!  uction  of  statutes  :  and  i  the  more  readily  adopt  the 
qunstruction  as  laid  down  in  the  cas.e  of  Hunt  v,  the  United 
States  3  because  although  in  that  case  the  question  could  not 
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have  been  carried  to  the  Supreme  Court  of  the  Uoited  States ; 
yet  in  the  present  case,  should  there  be  any  dissatisbction 
with  the  decision,  it  may  be  reviewed  by  the  Supreme  Couit, 
and  a  construction  settled  which  will  be  obligatory  upon  all 
the  other  Courts  of  the  United  States. 

Upon  the  whole,  therefore,  the  ciuse  must  be  referred  to  a 
Master,  to  take  and  state  an  account  between  BotJer  and  Stur- 
ges  ;  showing  the  balance,  if  any,  due  to  Sturges,  and  also  to 
inquire  into  and  state  the  responsibilities  he  is  under  for  But- 
ler; and  the  testimony  taken  upon  the  reference  must  be  cer* 
tified  to  this  Court,  to  be  used  on  the  final  hearing  of  this 
cause  :  and  all  matters  of  equity  and  further  directions,  are 
reserved  until  such  hearing  and  the  coming  in  of  the  report 
of  the  Master. 

R.  TiLLBTSoN,  D.  A.  for  the  complainants. 

H.  Wheaton  and  E.  Paine  for  the  defendants.  Burroughs 
and  Sturges. 

E.  Slosson  for  the  defendant,  Butler. 
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*    The  United  States  v.  John  Willard  et  al. 

If  a  plea  which  purporls  to  answer  aU  the  breaches  in  the  declaration  is  a  good 
answer  to  some  of  them  only,  the  objection  cannot  be  taken  advantage  of  on 
error,  but  on  special  demurrer  only, 

Tl'anscripis  of  accounts  in  the  Treasury  Department  are  written  documents,  and 
their  construction  is  matter  bf  law. 

Witnesses  acquainted  with  the  mode  of  accounting  at  the  Treasury,  cannot  be 

.  called  to  give  their  opinion  as  to  the  effect  of  particular  charges.  If  there  is 
any  obscurity  which  requires  explanation,  the  officers  of  the  Treasury  should 
be  examined. 

As  where  sums  were  charged  as  advanced  to  a  paymaster  of  the  militia,  and 
witnesses  were  examined  to  prove  that  they  believed,  from  the  manner  in^ 
which  the  charges  were  made,  that  a  part  of  such  sums  were  to  pay  the  regu- 
lar troops,  their  testimony  was  held  iuadmissible. 

The  duties  and  powers  of  a  military  officer  of  the  United  States  are  regulated 
by  law,  and  for  the  Court  to  determine. 

Monies  were  advanced  to  a  militia  paymaster,  under  the  acts  of  Congress  of 
20th  of  January  and  3d  of  March,  1813,  and  charged  to  him  in  account  un- 
der the  words  "  pay  of  the  army  :"  Held,  that  these  words  were  evidence  of 
the  appropriation  out  of  which  the  advances  were  made,  and  not  that  such 
advances  were  to  be  disbursed  to  regular  troops,  but  not  to  the  militia. 

Error  to  the  District  Court  for  the  Northern  District  of 
New-York. 

The  plaintiffs  brought  an  action  of  debt  in  the  Court  below, 
on  a  bond  executed  by  Thomas  P.  Baldwin,  Seth  C.  Baldwin^ 
and  John  Willard^  conditioned  that  the  said  Thomas  P.  Bald- 
win^ who  had  been  appointed  District  Paymaster  of  the  mili- 
tia of  the  state  of  New- York  in  the  service  of  the  United 
States,  in  the  county  of  Saint  Lawrence,  should  faithfully 
discharge  the  duties  of  his  office,  and  regularly  account  wheo 
thereto  required  for  all  monies  received  by  him  as  such  pay- 
master, with  the  persons  thereto  authorized  by  the  United 
States,  and  pay  into  their  treasury  such  balance  as,  on  a  final 
settlement  of  his  accounts,  should  be  found  due^o  them. 
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Different  breaches  were  assigned  in  the  declaration,  charg- 
ing Baldwin  with  not  having  paid  the  troops  the  monies  he 
had  receiyed  for  that  purpose;  with  not  haying  accounted; 
and  with  not  haying  paid  the  balance  due  the  plaintiffs,  on  a 
final  settlement 

Judgment  by  default  was  entered  against  Thomas  P.  Bald- 
win and  Seth  C.  Baldwin. 

The  defendant,  Willard,  pleaded  ten  pleas.  The  eighth 
plea  averred  a  faithful  payment  of  all  monies  received  by 
Baldwin.  The  ninth  plea  averred  a  like  payment,  and  also 
that  Baldwin,  as  such  paymaster,  had  never  received  more  than 
20,000  dollars,  with  which  sum  he  had  been  charged,  and  on 
accounting  with  the  officers  of  the  Treasury,  he  had  been  cre- 
dited with  payments  to  that  amount  The  tenth  plea  averred, 
that  Baldwin  had,  as  such  paymaster,  received  no  more  than 
90,000  dpllars,  for  which  he  had  in  like  manner  duly  account- 
ed. Each  of  these  pleas  purported  to  answer  all  the  breaches 
in  the  declaration. 

On  the  trial  the  plaintiffs  offered  in  evidence  a  certified 
transcript  of  the  account  of  Baldwin,  audited  at  the  Treasury, 
in  which  he  was  charged  as  follows :  ^'  On  account  of  militia, 
20,000  dollars."  "  Pay  of  the  army,  29,732  dollars  42  cents.*' 
Both  sums  paid  him,  as  District  Paymaster  of  the  5th  Brigade 
of  New- York  Militia,  by  Governor  Tompkins.  He  was  cre- 
dited in  said  account  for  disbursements  made  to  said  brigade, 
including  his  own  pay  and  emoluments  for  services  rendered 
the  United  States  in  1812  and  1813,  as  follows :  '<  On  account 
of  militia,  20,000  dollars:  Pay  of  the  army,  21,391  dollars 
59  cents:  and  for  subsistence,  forage,  clothing,' and  contin- 
gencies, 6,858  dollars  33  cents ;"  leaving  him  indebted  to  the 
United  States  this  sum,  1,482  dollars  50  cents. '* 

The  defence  set  up  by  Willard  was,  that  Baldwin  had  re- 
ceived only  the  20,000  dollars  to  pay  to  the  militia,  which  he 
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hid  applied  to  that  purpose ;  but  that  the  residue  of  the  money 
received  by  him  was  to  pay  the  regular  troops,  which,  so  far 
as  it  had  been  accounted  t  for  as  paid,  appeared  to  have  been 
applied  to  pay  them  ;  and-  that  he,  WiUard,  as  surety,  was  not 
liable  for  any  sums  advanced  to  Baldwin^  except  such  as  were 
advanced  to  pay  the  militia. 

To  maintain  this  defence  he  called  two  witnesses,  Eli^a 
Jenkins  and  Robert  Swartwout,who  testified,  that  they  were 
skilled  in  accounts,  were  quarter-masters  during  the  war,  and 
hi.d  seen  accounts  made  out  at  the  Treasury  Department  in 
relation  to  the  quarter-masters'  department :  That  they  had 
examfined  the  account  in  evidence,  and  should  understand 
from  it  that  20,000  dollars  qnly  had  been  advanced  to  Bald- 
win to  pay  the  militia,  and  that  29,732  dollars  42  cents  had 
been  advanced  to  pay  the  regular  troops,  and  not  the  militia; 
and  that  the  sum  of  20,000  dollars  had  been  disbursed  in  pay- 
ment of  the  militia ;  and  that  the  residue  of  the  disbursements 
were  'in  payment  of  the  regular  troops,  and  not  the  militia. 
They  also  testified, 'that  Brigadier  General  Brown,  of  the  mi- 
litia^  commanded  said  5th  brigade  of  militia  in  the  county  of 
St  Lawrence,  and  was  commanding  officer  of  the  district : 
That  said  Brown  would  have  had  the  command  of  all  the  re- 
gular  troops  in  that  county,  unless  there  had  been  an  officer 
tiiere  of  the  regular  army  of  equal  grade ;  and  that  it  would 
have  been  Baldwin's  duty,  if  so  directed  by  General  Brown, 
to  pay  the  regular  troops  as  well  as  the  militia ;  and  that  such 
regular  troops  would  have  been  properly  called  and  consider- 
ed a  part  of  said  5th  brigade.  They  also  stated,  that  a  regi- 
ment of  regular  troops  were  stationed  in  said  county  during 
the  period  in  question. 

This  testimony  was  objected  to  by  (he  plaintifis,  but  admit- 
ted by  the  Court,  who  charged  the  Jury  that  they  were  to  de- 
termine, from  the  account  and  the  testimony  ofiered,  whether 
any  monies  had  been  advanced  and  paid  on  account  of  the  re- 
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gular  troops,  and  if  they  should  be  of  that  opinion,  that  Wil* 
lard  as  surety  was  not  liable  therefor.  The  jury  found  for 
the  plaintiffB  on  the  seven  first  issues,  and  for  the  defendant 
on  the  three  last. 

The  cause  came  up  to  this  Court  on  exceptions  taken  by 
the  plaintifis  to  the  admission  of  the  testimony  of  the  defen- 
dants' witnesses,  and  the  charge  of  the  Court 

R.  TiLLOTsoN,  D.  A,  for  the  plaintiffs. 
T.  A.  £mm£T  for  the  defendant  *    . 

THOMPSON,  J.  This  case  comes  up  on  a  writ  of  error 
to  the  District  Court  for  the  Northern  District  of  the  state 
of  New- York.  It  is  an  action  of  debt  upon  a  bond  in  the 
.  penalty  of  fifteen  thousand  dollars,  dated  the  23d  of  December, 
1812,  with  a  condition  reciting,  that  Thomas  P.  Baldwin  had 
been  appointed  District  Paymaster  of  the  Militia  in  the  state 
of  New- York  in  the  service  of  the  United  States,  in  the  c&unty 
of  St  Lawrence  of  said  state,  and  that  he  had  receiyed  forty- 
nine  thousand  seven  hundred  and  thirty-two  dollars  forty-two 
cents  of  Daniel  D.  Tompkins,  Governor  of  said  state,  for  that 
purpose,  and  would  as  such  paymaster  receive  more  from 
time  to  time.  The  obligation  to  be  void  if  the  said  Thomas 
should  well  and  truly  execute  and  faithfully  discharge  ac- 
cording to  law,  all  instructions  received  by  him  from  proper 
authority,  his  duties  as  paymaster  aforesaid,  and  account,  when 
required,  for  all  monies  received  by  him  as  paymaster  afore- 
said, and  pay  into  the  Treasury  of  the  United  States  such  ba- 
lance as  on  a  final  settlement  should  be  found  Justly  due. 

In  the  declaration  upon  this  bond,  five  breaches  are  assign- 
ed. Judgment  by  default  has  been  entered  against  the  two 
Baldwins,  and  Willard  interposed  ten  pleas,  upon  which  is- 
sues were  joined.  And  on  the  trial  a  verdict  was  found  ip 
favour  of  the  plaintiffs  upon  the  first  seven  issues,  and  in  fa- 
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vour  of  the  defendftnts  upon  the  three  last.  And  upon  the 
trial)  a  bill  of  exceptions  was  taken,  on  the  part  of  the  United 
States,  to  the  admission  of  certain  tcsstimony  offered  by  the 
defendant  in  support  of  his  three  last  pleas. 

Upon  the  argument  in  this  Court,  exceptions  have  been 
taken  to  the  sufficiency  of  the  three  last  pleas,  as  well  as  to 
the  admission  of  the  testimony  in  support;  of  them.  If  the 
exception  to  the  pleas  is  well  founded  and  available  after  ver- 
dict, there  is  no  doubt  but  that  the  objection  can  be  taken 
here  upon  the  writ  of  error.  The  whole  record  is  before  this 
Court,  and  if  substantially  erroneous  in  any  part,  the  judg- 
ment muKt  be  reversed. 

I  have  tiad  occasion  frequently  to  notice,  that  reeords  com- 
ing from  the  Northern  District  of  this  state  are  unnecessarily, 
and  sometimes  have  appeared  to  me  to  be  vexatiously,  volu- 
minous^ containing,  in  some  instances,  nearly  thirty  pleas, 
which  never  could  be  necessary  for  any  purpose  of  real  d«5- 
fence,  and  was  obviously  an  abuse  of  pleading;  and  I  would 
respectfully  intimate  to  that  Court  the  propriety  of  applying 
some  corrective  to  such  a  practice.  The  observation  is  not 
intended  to  apply  in  its  full  extent  to  the  present  oa^,  although 
I  cannot  discover  the  least  necessity  for  ten  pleas,  in  order  to 
let  in  all  the  defence  which  appears  to  have  been  set  up. 

The  only  objection  Uken  to  the  sufficiency  of  the  pleas,  is, 
that  they  only  aver  that  the  paymaster  had  duly  paid  out  and 
disbursed  all  the  monies  received  by  him,  but  do  not  allege 
that  he  had  accounted  for  the  same. 

The  exception  is  not  true  in  pointof  fact,  so  far  as  respects 
the  ninth  and  tenth  pleas,  which  do  set  out  specially,  an  ac- 
counting with  the  proper  officer,  for  all  monies  received  by 
him  5  ^nd  the  eighth  plea,  although  it  does  not  allege  any  ac- 
counting, yet  it  is  a  plea  to  the  whole  declaration,  purporting^ 
to  be  an  answer  to  all  the  breaches,  some  of  which  do  not 
allege  as  a  breach  of  the  condition  of  the  bond,  an  omission 


544  NEW-TOte, 

United  SCalea  v.  John  Wilbnl  el  at 


to  account  The  plea  is,  theref(H«,  a  good  answer  to  loiiao  of 
the  breaches,  and  if  defective  by  reason  of  not  eztendiog  to 
and  meeting  ail  the  breaches,  it  is  a  defect  which  required  a 
special  demurrer,  and  cannot  be  taken  advantage  of  on  writ 
of  error ;  and  is,  at  all  events,  amendable,  should  a  vemre  dc 
novo  be  awarded. 

The  result  of  the  question  now  before  tiiis  Court  must, 
therefore,  depend  upon  the  validity  of  the  exception  taken  to 
the  admission  of  the  testimony  of  Jenkins  and  Swartwout,  as 
appearing  upon  the  bill  of  exceptions. 

The  question  before  the  jury  was,  whether  Thomas  P. 
Baldwin  had  duly  expended  and  accounted  for  all  the  monies 
he  had  received  as  District  Paymaster  of  the  militia  of  the 
state  of  New- York  in  the  service  of  the  United  States,  in  the 
county  of  St.  Lawrence  of  said  state.  It  being  contended  by 
Willard,  that  he  was  security  only  for  the  faithful  expendi- 
ture of  monies  received  by  the  paymaster  in  that  capacity, 
and  to  be  expended  for  that  object ;  and  that,  although  lie 
might  have  received  money  for  other  purposes,  and  (ailed 
duly  to  expend  it,  yet  he,  as  security  in  this  bond,  was  not 
accountable  for  such  default.  The  correctness  o£  this  con- 
struction of  the  bond  is  not  denied  on  the  part  of  the  United 
States.  Nor  is  it  denied  on  the  part  of  the  defendants,  but 
that  the  paymaster  has  failed  to  account  for  all  the  monies  re- 
ceived by  him,  and  that  a  balance  to  a  considerable  amount 
now  stands  against  him  on  the  books  of  the  Treasury  of  the 
United  States.  But  it  is  said  this  balance  arises  out  of  monies 
received,  and  to  be  expended  for  other  purposes  than  those 
mentioned  in  the  bond  of  the  defendant,  and  with  which  the 
defendant,  Willard,  has  no  concern. 

The  real  points  of  inquiry,  therefore,  were,  how  much  mo- 
ney Thomas  P.  Baldwin  had  received  in  his  capacity  as  Dis- 
trict Paymaster,  as  described  in  the  bond,  and  how  much  he 
*had  expended  for  the  purposes  therein  mentioned* 
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To  A{yw  this  there  was  introduced,  on  the  part  of  the  Unit- 
ed States,  certain  transcripts  from  the  records  of  the  Treasury 
Departmenti  duly  authenticated,  containing  a  statement  of  the 
debits  and  credits  appearing  on  the  Treasury  books  against 
Thomas  P.  Baldwin :  and  to  explain  these  accounts  was  the 
purpose  for  which  the  evidence  was  offered  and  received* 

The  witnesses  swore,  that  they  had  frequently  seen  accounts 
relative  to  the  quarter-masters^department,  as  made  out  at  the 
Treasui*y  Departments  That  they  had  examined  the  accounts 
in  question,  and  should  understand  from  them  that  twenty 
thousand  dollars  had  been  advanced  to  Baldwin  to  pay  the 
militia,  and  twenty-nine  thousand  seven  hundred  and  thirty- 
two  dollars  forty-two  cents,  advanced  for  the  purpose  of  pay- 
ing the  regular  army,  and  not  the  militia;  and  that  they 
should  understand  from  the  accounts,  that  Baldwin  had  fully 
expended  the  twenty  thousand  dollars  in  payment  of  the  mi- 
litia, and  that  the  residue  of  the  disbursements  with  which  be 
was  credited,  had  been  made  in  payment  of  the  regular  troops; 
and  also,  that  General  Brown  would  have  had  the  command 
of  all  the  regular  troops  in  the  county  of  St.  Lawrence,  unless 
an  officer  of  the  regular  army,  equal  in  grade  to  a  brigadiar- 
general,  had  been  there ;  and  that^  under  such  circumstances, 
it  would  have  been  the  duty  of  Baldwin,  had  he  been  so  di- 
rected by  General  Brown,  although  not  strictly  within  the  line 
of  his  duty  without  such  directions,  to  have  paid  the  r^ular 
troops  as  well  as  militia  in  the  county  of  St.  Lawrence ;  and 
that  such  regular  troops  would  have  been  properly  called  and 
considered  a  part  of  the  6th  brigade ;  and  that  a  battalion  of 
riflemen  of  the  regular  army  of  the  United  States,  command- 
ed by  Colonel  Forsyth,  was  stationed  during  the  period  in 
question  in  the  county  of  St.  Lawrence. 

The  testimony  I  think  was  improperly  admitted.  It  was 
in  the  first  place  calling  upon  witnesses  to  explain  the  l^al 
effect,    operation,   and   construction  of  written  documents. 

-^   69 
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This  was  the  province  of  the  Court.  The  mode  ind  mamifsr 
of  drawing  money  and  keeping  the  accoimts  at  the  Treasury 
Department,  is  regalaled  by  Uw.  And  it  was  for  the  Court 
to  say,  with  reference  to  such  laws,  what  was  the  legal  cod- 
stmction  to  be  given  to  such  accounts ;  and  if  any  obscurity  rest- 
ed upon  them  that  required  or  admitted  of  ezplanatioa,  it 
should  have  been  given  by  ofiBcers  in  the  Treasury  DqMirt- 
ment,  where  the  accounts  were  kept  and  made  out  The  evi- 
dence did  not  relate  to  any  professional  matters,  or  questions 
of  art,  science,  or  trade,  upon  which  the  opinion  of  witnesses 
are  sometimes  received  in  evidence ;  nor  are  any  facts  stated 
upon  which  the  opinion  of  the  witnesses  was  given. 

And  whether  (^enerai  Brown  would  have  had  the  command 
of  the  regular  troops  in  the  county  of  St.  Lawrence,  in  the 
absence  of  an  army  oflScer  of  equal  grade,  was  a  question  of 
law,  and  for  the  Court  to  decide.  And  whether  he  had  au- 
thority to  direct  Baldwin  to  pay  the  regular  troops,  was  also 
a  question  depending  upon  the  laws  of  the  country,  and  upon 
which  the  opinion  of  the  witnesses  was  not  admissible.  There 
was  no  evidence  that,  in  point  of  fact,  General  Brown  ever 
gave  any  directions  to  Baldwin  to  pay  the  regular  troops,  or 
that  he  ever  had  expended  any  money  in  such  payment,  ex- 
cept what  is  to  be  inferred  from  the  accbunts  from  the  Trea- 
sury Department 

And  I  cannot  say  that  such  conclusion  is  necessarily  to  be 
drawn  from  those  accouats,  when  taken  with  reference  to  the 
laws  regulating  the  Treasury  Department,  and  making  the 
appropriations  out  of  which  the  monies  were  drawn.  By  the 
act  of  Congress  of  the  3d  Marchj  1809,*  all  warrants  drawn 
by  the  Secretaries  of  the  different  Departments  •upon  the 
Treasurer,  must  specify  the  particular  appropriation  to  which 
tiie  same  is  to  be  charged.    And  the  money  paid  under  such 

»  a  4  Vol.  L.  U.  S.  220. 
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warrant,  must' be  charged  to  such  appropriation  in  the  books 
of  the  proper  officer  in  the  Treasury  Department,  and  the  of* 
Acer  who  receives  such  money  for  disbursement,  is  required 
to  render  distinct  accounts  of  the  appiicatiop  of  the  money^ 
according  to  the  appropriation  under  which  the  same  shall 
hare  been  drawn. 

By  an  act  of  the  12th  of  December,  1812,  there  was  an  ap- 
propriation of  a  million  of  dollars  towards  defraying  the  ex- 
penses incurred,  or  to  be  incurred,  under  certain  laws  therein 
mentioned,  authorizing  the  calling  out  of  the  militia.  This 
was  therefore  an  appropriation  on  account  of  the  militia,  and 
all  advances  under  it  would  be  properly  chargeable  to  the  ap- 
propriation under  that  name. 

The  bond  in  question  was  given  a  few  days  afterwards, 
(23d  Qecember,  1^12,)  and  recites,  that  money  had  been  ad- 
vanced to  Baldwin  to  pay  the  militia  of  the  state  of  New- York, 
in  the  service  of  the  United  States,  in  the  county  of  St.  Law- 
rence. The  amount  advanced  is  left  blank  in  the  bond,  but 
the  Treasury  account  shows  it  was  twenty  thousand  dollars: 
And  the  law  required  it  to  be  charged  to  the  appropriation  on 
account  of  militia,  which  fully  explains  the  reason  why  that 
advance  stands  so  charged. 

The  other  charge  of  advances  to  Baldwin  is  twenty-nine 
thousand  seven  hundred  and  thirty-two  dollars  forty-two  cents, 
pay  of  the  army.  And  the  opinion  of  the  witnesses  was  ad- 
mitted to  establish  the  fact,  that  this  was  to  be  expended  on 
account  of  the  regular  army,  excluding  the  militia.  But  the 
account  j9er  se  warrants  no  such  conclusion,  as  will  be  evident 
from  the  laws  making  the  appropriation. 

By  the  acts  of  the  20th  of  January,  1813,  and  of  the  3d 
March  of  the  same  year,^  the  appropriations  are  to  defray  the 
expenses  of  the  military  establishment  of  the  United  States 

b  4  Vol.  L.  U.  S.  487.  627. 
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for  the  year  1813|  including  volunteers  and  militia  in  the  ser- 
vice of  the  United  States — and  there  was  no  separate  and 
distinct  appropriation  for  the  expenses  of  the  militia.  All  ad- 
vances under  this  appropriation  would  be  pi^operly  chargeable 
to  the  appropriation  for  the  army  generally,  including  the 
militia ;  and  expenditures  would  be  properly  made  under  it 
for  account  of  the  militia. 

The  appropriations  for  I8I4  are  in  like  manner  for  the 
military  establishment  generally.  The  appropriations  for  this 
year  do  not  properly  come  under  consideration  in  the  present 
case,  as  the  accounts  apply  only  to  expenditures  in  1812  and 
1813 ;  but  they  serve  to  show,  that  after  the  first  distinct  ap- 
propriation for  militia  in  1812,  there  were  no  separate  ap- 
propriations for  the  regular  troops  and  the  militia,  but  they 
were  united  under  the  deQomination  of  the  military  establish- 
ment of  the  United  States,  the  militia  being  particularly  men* 
tinned  and  included.  And  unless  the  expenses  of  the  militia 
were  to  be  paid  out  of  these  appropriations  of  1613  and  1814, 
there  was  no  appropriation  to  defray  such  expenses. 

It  does  not  therefore  follow,  that  because  the  advances  were 
made  to  the  paymaster  under  the  appropriation  for  the  anayf 
(in  which  I  understand  the  militia  to  be  included,)  that  he  was 
to  expend  the  money  on  account  of  the  regular  troops ;  so 
that  if  the  testimony  was  admissible,  the  witnesses  I  think 
have  drawn  a  conclusion  not  warranted  from  any  thing  appear- 
ing on  the  face  of  the  accounts,  in  connexion  with  the  laws 
of  the  United  States  making  the  appropriations. 

The  judgment  must  therefore  be  reversed,  and  a  venire  dt 
novo  awarded,  returnable  in  this  Court ;  and  the  doubt  which 
at  present  seems  to  hang  over  the  case  may  be  easily  expluned 
by  proper  inquiry  at  the  Treasury  Department. 
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a  judgnwent  m-- decree  of  a  Court  can  bie  used  at  evidence  in  another  suit  only 
ai  againft  parties  and  priTies ;  and  if  in  the  second  suit. there  are  new  par*^ 
tics,  against  whom  tbe  jadgment  could  not  have  been  used,  bad  it  been 
adverse,  they  cannot  introduce  it  in  their  favour. 

And  it  makes  no  difference  that  the  new  parties,  as  assignees  of  a  chose  in  ac- 
tion, are  endeavouring,  together  with  the  assignor,  to  enforce  the  same  right 
that  was  established  in  the  former  suit  in  favour  of  the  asiigaor. 

■N 

And  in  such  a  case,  where  a  C^rt  of  Chancery  had  ordered  an  account,  and 
made  a  decree  thereupon  in  favour  of  the  assignor,  it  was  held  not  to  be  a 
matter  decided  ex  direeto,  by  a  Court  of  competent  jurisdiction,  so  as  to  bring 
it  wiUiin  the  exception  to  the  general  rule. 

At  the  hearing  of  this  cause,  it  was  referred  to  a  Master 
to  take  an  account  between  the  parties ;  and  on  the  coming  in 
of  the  report,  exceptions  were  taken  thereto  by  the  defen- 
dants, and  now  argaed. 

The  case  made  by  the  bill  was  as  follows : 

On  the  20th  December,  1609,  Ck>nsequa,  one  of  the  com- 
plainants, a  Hong  merchant,  residing  at  Canton,  shipped  at 
that  place,  on  board  the  Chinese,  a  ship  belonging  to  the 
defendants,  a  cargo  of  m^chandise,  the  cost  of  which  was 
43,025  dollars  87  cents,  consigned  to  the  defendants,  who 
were  merchants  of  New- York,  to  be  sold  for  the  account  of 
Consequa.  The  cargo  having  been  received,  on  the  26th  of 
September,  1810,  Consequa  assigned  the  cargo  and  its  pro- 
ceeds to  die  other  complainants,  William  Baring,  James  Ma* 
looy,  and  James  T.  Roberts,  composing  the  firm  of  William 
Baring  &  Co.,  and  on  the  24th  of  December,  1810,  advised 
the  defendants  of  this  assignment,  by  letter,  and  desired 
them,  in  case  they  had  made  any  remittance  to  him  on  ac- 
count of  the  shipment,  or  otherwise  disposed  of  the  fimds 
arising  from  it,  to  make  good  to  Baring  &  Co.,  or  their  agents^ 
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ont  of  any  other  funds  of  his  in  their  hands,  the  full  nett  i»i>- 
ceeds  of  the  shipment  Baring  &  Co.  transmitted  this  letter 
to  their  agents.  Willing  &  Francis,  of  Philadelphia,  with  an 
endorsement  reqtiesting  the  defendants  to  pay  the  contents 
to  Willing  &  Francis.  They  communicated  this  letter  to  the 
defendants  on  the  27th  of  April,  1811,  and  on  the  29th,  the 
defendants  replied,  informing  them  that  remittance  had  been 
made  on  the.  shipment,  and  that  whatever  balance  should  ul- 
timately be  found  due  td  Consequa,  would  be  paid  to  any  one 
authorized  to  receive  it  On  the  24th  of  November,  1811, 
Consequa,  by  another  letter,  ordered  the  defendants  to  pay 
to  the  order  of  any  one  holding  the  before-mentioned  assign- 
ment, any  balance  of  any  of  his  property,  to  an  amount  not 
exceeding  43,025  dollars  87  cents,  which  letter  was  in  like 
manner  delivered  to  Baring  &  Co.,  and  by  them  endorsed, 
and  transmitted  through  Willing  &  Francis  to  the  defendants, 
and  received  by  them  on  the  5th  of  August,  1811. 

The  bill  prayed  an  account  of  the  proceeds  of  the  ship- 
ment, and  of  the  payments  and  remittances  on  account  of  the 
same,  and  of  the  balance  in  hand ;  and  that  the  defendants 
might  admit  funds  in  their  hands  belonging  to  Consequa,  to 
the  amount  of  43,025  dollars  87  cents,  or  render  an.  account 
of  the  effects  of  Consequa,  in  their  hands,  at  the  time  they 
were  notified  of  the  assignment,  and  of  the  disposition 
thereof. 

The  cause  was  brought  to  a  hearing  on  bill,  answer,  and 
proofs,  and  an  order  made,  referring  it  to  a  master  to  take  an 
account  of  the  monies  arising  from  the  said  shipment,  and  of 
the  disposition  thereof  by  the  defendants ;  and  of  the  amount 
due  the  complainants  by  virtue  of  the  said  assignment :  And 
that  if  such  monies  should  have  been  remitted  tp  Consequa, 
or  otherwise  disposed  of  prior  to  the  5th  of  August,  1811,  so 
that  the  same  had  not  come  to  the  hands  of  the  complainants, 
that  then  an  account  should  be  taken  between  Consequa  and 
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the  defendan  to  to  that  time,  so  far  as  might  be  neeessary  to 
ascertain  whether  the  balance,  if  any,  due  by  the  defendants 
to  Consequa,  for  monies  or  merchandise,  which  might  have 
come  to  their  hands,  was  sufficient,  with  the  remaining  pro- 
ceeds of  said  shipment,  to  make  up  the  said  sum  of  43,025' 

dollars  87  cents. 
Upon  the  reference  the  complainants  exhibited  their  charges, 

claiming  the  invoice  cost  of  the  shipment,  with  interest  from 
the  5th  of  August,  1811  ;  and  in  support  of  their  charges,  of- 
fered in  evidence  the  decree  and  proceedings  in  the  Court  of 
Chancery  of  the  state  of  New- York,  in  a  cause  between  Con- 
sequa,  the  complainant,  and  the  defendants,  in  which  a  balance 
was  established  against  the  latter  of  upwards  of  100,000  dol- 
lars. .  This  evidence  was  objected  to  by  the  defendants.  In 
order  to  take  the  opinion  of  the  Court,  it  was,  however,  ar- 
ranged by  the  parties,  that  the  Master  should  admit  it,  and  re- 
port the  whole  amount  of  the  complainant's  charges. 

Exceptions  were  taken  to  this  report  by  the  defendants, 
and  now  on  the  argument,  it  was  agreed,  that  the  decree  and 
proceedings  offered  in  evidence,  were  to  be  found  in  the  re- 
port of  the  case,  in  4  Johnson's  Chancery  Reports,  587,  and 
17  Johnson's  Reports,  511. 

R.  Emm£T  for  the  defendants,  insisted. 

That  as  Consequa  was  the  only  one  of  the  present  com- 
plainants who  was  a  party  to  the  suit  in  Chancery,  the  pro- 
ceedings and  decree  in  that  suit  could  not  be  given  in  evi- 
dence in  this,  because  the  other  complainanto  were  neither 
parties  nor  privies  thereto,  and  if  the  decree  had  been  against 
Consequa  instead  of  in  his  favour,  they  would  not  have  been 
bound  by  it ;  and  that  if  such  had  been  the  case,  the  defen- 
dants could  not  have  availed  themselves  of  it  as  Evidence  in 
this  suit :  That  therefore,  as  the  decree  could  not  have  been 
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used  equally  for  the  benefit  of  both,  it  was  not  erideDce  hj 
the  settled  rules  of  law.* 

.  That  this  ease  could  not  be  brought  within  any  of  the  ex- 
ceptions to  this  general  rule  of  eridence.  It  was  not  like  the 
cases  of  custom,  toll,  tithes,  settlement  of  paupers,  elections, 
&c.  where  the  rule  was  dispensed  with  in  favour  of  the  settle- 
ment <»f  rights  of  a  public  character.  Nor  was  the  decree 
in  a  court  of  exclusive  jurisdiction,  like  the  Ecclesiastical 
Courts,  or  the  Admiralty  or  Exchequer  Courts,  proceeding 
m  rem,  whose  judgments  directly  upon  a  point,  were  con* 
elusive  upon  the  same  point  arising  incidentally  in  another 
court.^  That  the  indebtedness  of  the  defendants  to  Consequa^ 
as  it  resulted  on  the  taking  of  the  account,  and  aiqiears  in  the 
decree,  was  not  a  matter  of  fact  found  tx  directo  by  the  Court 
of  Chancery.  A  matter  decided  ex  directo,  is  where  the  ques- 
tion, admits  of  a  simple  negative  or  affirmative,  such  as  devas- 
tavit vel  fion,  marriage  or  no  marriage,  prize  or  no  prize, 
adultery  or  no  adultery,  &c. — Nor  does  the  question  of  the 
defendants'  indebtedness  to  Conaequa  arise  incidentally  in  tbi^ 
cause.     It  is  the  very  foundation  of  the  suit. 

But  if  the  decree  and  proceedings  are  admissible  in  thics 
cause, they  are  not  conclusive  against  the  defendants;  because 
the  bill  in  that  suit  was  filed  for  specific  claims,  and  not  for  a 
general  account,  and  a  general  accounting  was  not  gone  into. 

T.  L.  Ogden  for  the  complainants,  contended, 

That  the  bill  filed  in  Chancery  was  to  ascertain  the  state  of 
accounts  in  reference  to  the  property,  of  which  the  partial 
assignment  had  been  made  to  Baring  &  Co.  That  it  did  not 
embrace  any  transactions  subsequent  to  that  assignment,  but 

a  Gilb.  £t}  34. ;  Cases  Temp.  Hok,  (Farresly,)  136. ;  Bui.  N.  P.  233. ',  16 
John.  Rep.  61. ;  1  Mumf.  Rep.  3d4.  398. ;  Phil.  £▼.  226  to  234. 
h  4  Price's  Cases  in  Ezch.  164,  n.:  Phil.  £v.  226.  234. 
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referred  exclusively  to  those  whioh  were  prior  ;  and  that  de- 
cree therefoj^  precluded  ihe  necessity  of  again  litigating  the 
same  points  which  were  involved  and  decided  in  the  suit  with 
Consequa. 

The  objection  that  that  suit  was  res  inter  alios  acta  can- 
not be  sustained.  The 'decree  was  of  a  Court  of  competent 
and  exclusive  jurisdiction,  deciding  ex  directo  on  the  matters 
in  controversy,  and  conclusive  as  to  the  same  matters  in  any 
other  Court.  The  question  was  a  single  one,  whether  the  de« 
fendants  were  debtors  to  Consequa  to  some  and  what  amount?^ 

Again,  the  complainants,  Baring  &  Co.  claim  under  Con- 
sequa, and  are  on  that  ground  entitled  to  the  benefit  of  the 
decree.^  Consequa  is  a  mere  trustee  for  them,  and  they 
would  be  entitled  to  file  their  bill  claiming  the  benefit  of  the 
decree  in  his  favour.*' 

The  account  before  the  Master  must  be  taken  on  the  prin- 
ciples of  that  taken  in  the  Court  of  Chancery,  without  any 
reference  to  the  pretended  counter  claims  of  the  defendants  ; 
for  the  existence  of  such  claims  was  not  set  up  when  the  as- 
signment was  notified  to  the  defendants ;  no  proof  has  been 
exhibited  of  their  existence,-  and  the  order  of  reference  does 
not  authorize  their  admission.  The  result  of  a  new  account 
would  therefore  be  the  same  as  the  former. 

THOMPSON,  J.  The  question  now  presented  for  deci- 
sion arises  on  an  exception  to  the  report  of  the  Master,^  un- 
der an  order  of  reference.  This  order  directed  aq  account  uy 
be  taken  of  the  monies  arising  from  the  merchandise,  shipped 
in  the  Chinese,  in  1809,  by  Consequa,  and  consigned  to  the 
defendants ;  and  of  the  disposition  of  the  said  monies,  and  of 
the  amount  due  on  said  consignment  to  Baring  &  Co.,  by  vjf- 

c  Bui.  N.  P.  243,  244,  246. ;  2  Bac.  Ab.  630. ;  Amb.  766. ;  2  Eftp.  Rep.  607. 
d  BqI.  N.  p.  243. ;  2  Bac.  Ab.  629. ;  1  PhU.  Et.  230. 
t  2  Mad.  Cb.  406. ;  4  Br.  Pari.  Caiei,  33. 
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tue  of  the  assignment  of  Consequa  to  them,  set  out  in  the  bill. 
And  if  the  proceeds,  or  any  part  thereof,  shall  have  been  re- 
mitted to  Consequa,  or  otherwise  disposed  of  prior  to  the  5th 
of  August,  1811,  so  that  the  same  have  not  come  to  the  hands 
or  use  of  the  said  Baring  &  Co.,  that  then  an  account  be  also 
taken,  and  stated  between  Consequa  and  the  defendants,  down 
to  the  5th  day  of  August,  1811,  so  far  as  the  same  may  be 
necessary  to  ascertain  whether  the  balance,  if  any,  due  by  the 
defendants  to  Consequa,  for  monies  or  merchandise,  which 
may  have  come  to  the  hands  of  the  defendants,  be  sufficient 
with  the  remaining  nett  proceeds  of  the  said  merchandise,  to 
make  up  the  original  invoice  value  of  the  same  merchandise, 
amounting  to  forty-three  thousand  and  twenty-five  dollars 
eighty-seven  cents. 

Upon  the  reference,  the  complainants  oflered  in  evidence, 
a  certain  decree  heretofore  obtained  in  the  Court  of  Chancery 
of  the  state  of  New- York,  by  Consequa,  one  of  the  complain- 
ants in  this  cause,  against  the  above  <lefendants,  and  the  pro- 
ceedings in  the  suit  in  which  said  decree  was  obtained.  This 
evidence  was  objected  to  on  the  part  of  the  defendants,  but 
admitted  by  the  Master,  as  competent  and  conclusive  in  the 
present  case.  By  that  decree  a  balance  was  found  due  from 
the  defendants  to  Consequa,  of  upwards  of  one  hundred 
thousand  dollars ;  and  the  Master  has  accordingly  reported  in 
the  present  case,  that  there  is  due  to  Baring  &  Co.  the  whole 
balance  claimed  by  them,  including  interest,  amounting  to 
eighty-seven  thousand  one  hundred  and  forty  dollars  sixty- 
one  cents,  being  the  amount  of  the  forty-three  thousand  and 
twenty-five  dollars  eighty- seven  cents,  assigned  by  Consequa 
to  Baring  &  Co.,  and  the  interest  on  the  same. 

•The  objection  taken  to  the  admissibility  of  this  decree. is, 
that  it  was  res  inter  alios  acta.  The  general  rule  on  this 
subject  is,  that  judgments  and  decrees  are  evidence  only  be- 
tween parties  and  privies.  ,  But  it  is  contended,  that  there 
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are  exceptions  to  this  reneral  rule,  under  which  the  decree 
in  question  was  admissible,  and  the  broad  principle  is  assum- 
ed, that  the  final  decree  or  judgment  of  any  Court  of  compe- 
tent  jurisdiction,  deciding  ex  directo  on  any  matter,  is  con- 
clusive as  to  that  matter,  in  any  other  Court,  between  any 
other  parties. 

This  position,  if  admitted  to  embrace  the  present  case,  is 
not  supported  by  authority,  and  cannot,  I  think,  be  sustained 
on  any  sound  principle  applicable  to  the  rules  of  evidence. 
The  matters  in  controversy  in  the  Court  of  Chancery  of  this 
state,  related  to  the  mere  private  rights  of  the  parties.  The 
exceptions  to  the  general  rule,  (which  requires  that  verdicts  or 
judgments  should  be  admitted  in  evidence  only  between  par- 
ties to  the  suit,  or  privies,)  which  are  mentioned  in  the  books, 
relate  generally  to  some  question  of  custom,  right  of  common, 
right  of  way,  right  of  election,  &c.  In  such,  and  the  like 
cases,  a  former  verdict  in  an  action  between  any  other  par- 
ties, is  admissible  in  evidence,  when  the  point  there  directly 
decided  is  in  issue.  But  it  is  not  in  such  case  conclusive. 
The  common  reputation  of  the  place  would,  in  these  cases,  be 
evidence  of  the  right ;  and  the  verdict  of  twelve  men,  upon 
oath,  is  considered  at  least  of  equal  weight.^ 

Nor  are  the  cases  of  judgments,  or  decrees  in  rem,  or  of 
Courts  of  exclusive  jurisdiction,  applicable  to  the  present  case* 
The  Court  of  Chancery  of  New-York  had  not  exclusive  ju- 
risdiction of  the  matters  in  controversy,  nor  was  the  decree 
there  rendered  a  decree  in  rem.  There  is  nothing,  therefore, 
in  relation  to  the  subject  matter  in  controversy  in  that  suit, 
or  the  nature  and  operation  of  the  decree,  that  should  take  it 
out  of  the  general  rule. 

As  between  the  same  parties,  it  is  right  and  proper  that  the 
verdict  of  a  jury  finding  a  fact,  or  the  judgment  or  decree  of 
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a  Court  on  facts  found,  should  be  oonclusive,  and  operate  as 
estoppels. i^  But  such  estoppels  should  be  mutual,  and  no  one 
be  permitted  to  have  the  benefit  of  a  judgment  or  decree,  who 
would  not  have  been  prejudiced  by  it,  had  it  been  the  other 
way.''  Had  the  decree  been  in  favour  of  the  defendants,  it 
would  not  have  conchided  the  rights  of  Baring  &  Co.  They 
not  having  been  parties  to  that  suit,  had  no  opportunity  to 
set  up  and  maintain  their  claim  against  the  defendants.  There 
would,  therefore,  be  no  mutuality  of  benefit  to  the  parties  in 
the  present  suit.' 

The  case  of  Chapman  v.  Chapman,^  is  very  analogous  to 
the  present  suit.  It  was  there  laid  down  that  a  record  in  one 
suit  cannot  be  read  as  evidence  in  another,  on  the  ground  that 
the  defendant  and  one  of  the  plaintiffs  in  the  latter  suit,  were 
parties  to  the  former,  and  that  the  same  point  was  in  contro- 
versy in  both  *,  another  plaintiff,  and  the  person  under  whom 
both  the  said  plaintiffs  jointly  claimed,  not  having  been  par- 
ties to  such  former  suit.* 

But  i^  no  well  founded  objection  lay  to  the  admission  of 
that  decree  in  evidence,  by  reason  of  the  variance  of  parties 
in  that  and  the  present  suit,  I  am  unable  to  discover  that  the 
matters  in  controversy,  in  this  cause,  have  been  there  decid- 
ed. The  bill,  in  this  case,  seeks  a  particular  account  of  the 
proceeds  of  the  shipment,  by  the  Chinese,  on  the  2d  of  De- 
cember, 1809,  consigned  to  the  defendants,  and  which  had 
been. assigned  by  Consequa  to  Baring  &  Co. ;  the  first  cost 
of  which  cargo  amounted  to  forty-three  thousand  and  twenty- 
five  dollars  eighty-seven  cents,  and  also  of  the  payments  and 
remittances  on  account  of  the  same.  And  that  the  defen- 
dants might  admit  funds  in  their  hands  belonging  to  Conse- 
qua, to  the  amount  of  forty-three  thousand  and  twenty-five 

g  6  Wheat  1(19.        h  Gilb.  Ev.  34. ;  Cases  Temp.  Holt,  136. ;  Bui.  N.  P.  283. 

i  1  Mnm.  373.  Payne  r.  Coles.  k  1  Mum.  398. 
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dollars  eighty-seyen  ceDU,  or  render  an  account  of  all  othet 
goods,  monies,  and  effects  id  their  hands,  belonging  to  Con- 
sequa,  at  the  time  of  notice  t>f  the  assignment  to  Baring  &  Co^ 
on  the  5th  of  August,  1811,  and  of  the  sales,  paynaents,  and 
disposition  of  the  same. 

For  the  decree  and  proceedings  in  the  Court  of  Chancery 
of  this  state,  reference,  by  consent  of  counsel,  is  made  to  the 
report  of  the  case,  3  John.  Rep.  587.,  and  17  John.  Rep.  511. ; 
by  which  it  appears  that  the  shipnoent  of  the  2d  of  December, 
1809,  was  not  at  all  in  question,  but  was  excluded  from  the 
account  then  taken.  The  report  of  the  Master,  in  that  case, 
did  not,  therefore,  purport  to  state  an'account  of  the  proceeds 
of  the  shipment  now  in  question,  and  of  the  payments  and 
remittances  on  account  of  the  same,  which  was  a  direct  and 
particular  subject  of  reference  to  the  Master  in  this  case.  In 
this  case  any  inquiry  Into  the  state  of  the  accounts  between 
Consequa  and  the  defendants,  is  by  the  order  of  reference 
made  contingent,  depending  on  the  facts,  whether  the  pro- 
ceeds of  that  shipment,  or  any  part  thereof,  had  been  remit- 
ted by  the  defendants  to  Consequa,  or  otherwise  disposed  of 
prior  to  the  5th  of  August,  1811,  so  that  the  same  had  not 
come  to  the  hands  of  Baring  &  Co. ;  and  if  they  had,  then 
the  Master  was  directed  to  state  an  account  as  between  Con- 
sequa and  the  defendants,  down  to  the  5th' of  August,  1811. 
The  proceedings  in  the  case  of  Consequa  against  the  defen- 
dants, do  not  ascertain  these  facts ;  the  report  of  the  Master 
there  states  the  balance  as  it  stood  on  the  31st  of  January, 
1818,  and  not  as  it  stood  on  the  5th  of  August,  1811,  as  is  re- 
quired in  this  case ;  so  that  neither  of  the  inquiries  referred 
to  the  Master,  in  this  case,  were  directly  decided  in  the  case 
of  Consequa  against  the  defendants. 

The  proceedings  in  that  case  were  not  offered  in  evidence, 
to  show  admissions  by  the  defendants,  of  any  particular  facts 
necessary  to  be  established  in  the  present  case  ;  but  to  show 
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a  final  and  conclusive  balance  in  faroiir  of  Consequa^  to  an 
amount  sofficient  to  cover  the  plaintifb'  claim ;  and  for  this 
purpose^  and  to  this  extent,  the  evidence  was  received  by  the 
Master,  which  I  think  cannot  be  sustained. 

The  report  must  accordingly  be  set  aside,  and  the  cause  re- 
ferred again  to  the  Master,  under  the  orders  of  reference 
heretofore  entered  in  the  cause. 
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Where  a  statnte  of  the  state  of  New-Tork,  affecting  the  title  to  lands,  had  been 
in  existence  for  thirty  years,  and  bad  been  uniformly  sanctioned  by  the 
decisions  of  the  Courts  of  the  state  \  Held,  that  this  Court  was  bound  by  such 
decisions,  it  not  being  objected  to  the  statnte  that  it  was  repugnitnt  to  the 
constitution,  laws,  or  treaties  of  the  United  Sutes,  but  only  to  the  constitution 
of  the  state. 

The  act  of  the  state  of  New-Tork  of  tbp  24th  of  March,  1797,  entitled  "An  act 
to  settle  disputes  conc<>ming  the  titles  to  lands  in  the  county  of  Onondaga,"  is 
in  effect  only  a  statute  of  limitations,  and  a  valid  and  constitutional  law. 

The  commissioners  appointed  under  thi9  act  were  not  a  Court  within  the  mean- 
ing of  the  41st  section  of  the  constitution  of  the  state.  They  acted  in  the  cha- 
racter of  arbitrators,  to  hear  disputes  that  should  be  roluntarily  submitted  to 
them  ;  and  if  then:  award  was  not  specially  agreed  to  by  the  parties,  it  had  no 
buding  effect  upon  the  right.  It  was  not  necessary , therefore,  that  they  should 
proceed  according  to  the  course  of  the  Common  Law  or  by  jury  trial. 

This  act  is  a  laW  of  the  land  within  the  meaning  of  the  13th  article  of  the  con- 
stitution, although  it  does  not  extend  over  the  whole  state,  bat  is  confined  to 
lands  in  the  county  of  Onondaga. 
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Being  a  sutnte  of  limilationf  only,  it  retatet  to  the  remedy  and  not  the  oUigBtiM* 
of  cottiractoy  and  therefore  is  not  within  the  10th  section  of  the  1st  article  of 
the  conttitotion  of  the  United  States. 

Not  being  retrospective,  nor  taking  away  any  existing  rights,  it  is  no  sufficient 
objection  that  it  does  in  some  measore  affect  such  rights.  It  ailects  them  by 
hastening  a  party  in  the  assertion  of  them.  Most  statutes  of  limitation  are 
subject  to  tiie  same  objection. 

Ehrob  to  the  District  Court  of  the  Northern  District  of 
New- York. 

This  was  an  action  of  ejectment  brought  to  recover  the  pos- 
session of  a  part  of  lot  number  twelve,  in  the  township  of 
Hector.  The  premises  were  originally  granted  by  the  state 
as  military  bounty  lands. 

At  the  trial  in  the  Court  below,  the  jury  found  a  special 
verdict,  containing  the  following  facts: 

On  the  8th  of  July,  1790,  a  patent  of  said  lot  was  granted  by 
the  state  to  John.FoUiard,  a  soldier^  who  conveyed  the  same 
to  Abraham  Nelsoti,  a  native  of  Ireland,  who  came  to  the 
United  States  in  1778,  and  resided  here  until  1798,  when  he 
died.  The  lessors  of  the  plaintiff  were  his  heirs*,  but  they 
remained  British  subjects,  having  never  been  in  this  country. 
On  the  12th  day  of  April,  1800,  the  commissioners,  ap- 
pointed under  the  act  of  the  state  of  New- York,  entitled  an 
act  to  settle  disputes  concerning  the  titles  to  land  in  the  county 
of  Onondaga,  passed  March  24th,  1797/  made  the  following 
award : 

'^  Having  heard  the  proofs  and  allegations,  and  having  exa- 
mined the  titles  of  such  of  the  parties  interested  in  lot  number 
twelve,  in  the  township  of  Hector,  in  the  county  of  Cayuga, 
as  have  appeared  and  exhibited  claims  to  the  said  lot;  and 
having  also  inspected  the>  records  and  files  remaining  in  the 
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office  of  the  clerk  of  .the  county  aforesaid  relative  thereto,  and 
due  deliberation  being  thereon  had,  we,  the  commissioners 
appointed  by  and  in  pursuance  of  the  act  entitled  ''  an  act  t# 
settle  disputes  concerning  the  titles  of  lands  in  the  county- of 
Onondaga,''  do,  in  pursuance  of  the  authority  given  us  in  and 
by  said  act,  award  and  determine,  that  Benjamin  Willard  is 
entitled  to  and  stands  seised  in  his  demesne,  of  an  absolute 
estate  of  inheritance  in  and  to  one  undivided  moiety  of  said 
lot  ;•  and  that  Daniel  Wells,  James  Wells,  William  Wells,  and 
Israel  Wells,  children  of  Israel  Wells,  deceased,  are  entitled 
to  and  stand  seised  in  their  demesne,  as  of  an  absdlule  estate 
of  inheritance  in  and  to  the  other  moiety  of  said  lot,  subject 
to  the  reservations,  provisions,  and  conditions  contained  in 
the  original  grant." 

Which  award  was  duly  entered  in  a  book  provided  for  that 
purpose,  and  filed  in  the  clerk's  office,  agreeably  to  the  pro- 
visions of  the  third  section  of  said  act,  and  to  which  award 
no  dissent  has  been  entered.  The  lessors  of  the  plaintiff  did 
not  appear  personally  before  the  commissioners  at  the  time  of 
making  the  award,  nor  did  any  one  appear  on  their  behalf, 
although  duly  cited,  according  to  the  provisions  of  the  6th 
section  of  said  act,  by  a  publication  in  the  newspapers.  The 
defendant  was  in  possession  of  the  premises  in  question,  un- 
der a  title  regularly  deduced  from  the  title  obtained  under  the 
award  of  the  commissioners. 

The  verdict  also  found  the  said  law  of  1797,  and  the  41st 
article  of  the  constitution  of  the  state  of  New- York,  adopted 
in  1777,  and  the  2d  and  5th  articles  of  the  bill  of  rights  of 
that  year. 

The  Court  below  decided,  that  the  said  law  and  the  acts  of 
the  commissioners  under  it  were  unconstitutional  and  void, 
and  gave  judgment  for  th6  plaintiff. 
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A.  Van  Ybckten  and  A.  Gibbs  for  the  defendaots^  con* 

tended : 

That  the  act  appointing  the  eommissioners  is  unconstitu- 
tional)  and  that  all  the  proceedings  under  it  are  null  and  roid. 

1.  That  the  act  being  retrospective  in  its  operation^  stands 
opposed  to  that  part  of  the  constitution  of  the  United  States 
which  prohibits  individual  states  from  makiDg  any  law  im- 
pairing the  obligation  of  contracts. 

2.  That  the  act  is  in  contravention  of  the  13th  article 
of  the  constitution  of  New-York,  as  it  deprives  the  lessors  of 
their  freehold  without  the  judgment  of  their  peers,  and  with- 
out being  called  upon  to  answer  by  due  course  of  law. 

3.  That  the  act  is  repugnant  to  the  41st  article  of  the  con- 
stitution of  New- York,  and  also  is*prohibited  by  the  7th  arti- 
cle of  the  constitution  of  the  United  States,  as  it  institutes 
a  new  Couirt,  whose  proceedings  are  not  in  accordance  with 
the  course  of  the  common  law,  and  inasmuch  as  it  abolishes 
the  trial  by  jury, 

S.  M.  Hopkins  and  J.  King  for  the  plaintiflf,  insisted — 

That  the  act  in  question,  so  far  as  it  regards  the  present  ac- 
tion, is  an  act  of  limitation  merely ;  that  it  only  affects  the 
remedy  of  the  lessors  of  the  plaintiff,  without  aeeessarily  in- 
volving the  question  as  to  the  validity  of  the  award  of  the 
commissioners. 

THOMPSON,  J.  This  case  comes  up  on  a  writ  of  error 
to  the  District  Court  for  the  Northern  District  of  this  state. 
The  judgment  of  the  Court  below  was  given  upon  a  special 
verdict  found  by  a  jury.  By  which  finding  and  the  judgment 
of  the  Court  thereupon,  as  appearing  in  the  record,  the  only 
question  presented  to  this  Court  is,  whether  the  act  of  the 
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legislature  of  the  state  of  New- York,  entitled  *^  an  act  to  settle 
disputes  concerning  the  titles  to  lands  in  the  county  of  Onon- 
daga/' passed  24th  March,  1 797,^  and  the  acts  and  doings  of  the 
,  commissioners  underthat  law  are  Toid,  as  being  repugnant  to  the 
constitution  of  the  state  of  New- York,  or  of  the  United  States? 
This  act  and  the  proceedings  of  the  commissioners  were  ad- 
judged by  the  Court  below  to  be  unconstitutional  and  void. 
If  this  judgment  is  to  be  upheld  and  sanctioned,  and  the  titles 
in  that  part  of  the  state  usually  called  the  Military  Tract, 
again  thrown  open  to  litigation,  it  ought  tb  be  called  for  by 
the  «nodt  cogent  and  unyielding  considerations. 

This  act  has  been  in  force  for  nearly  thirty  years,  and  the 
value  of  ^e  lands  settled  and  held  under  its  provisions  is  al- 
most incalculable.  It  is  not  undeserving  of  consideration^ 
that  this  act,  before  it  could  become  a  law,  must  have  receiv- 
ed the  approbation  of  the  Council  of  Revision,  composed  of 
the  Governor,  the  Chancellor,  and  Judges  of  the  Suprehne 
Court  of  the  state,  whose  peculiar  duty  it  was  to  examineand 
guard  against  any  infringement  of  the  constitution.  And 
what  is  of  still  more  importance  is,  that  whenever  the  validi- 
ty of  this  law  has  been  in  any  manher  called  in  question,  it 
has  uniformly  received  the  sanction  of  the  Courts  of  Justice  in 
this  state ;  and  indeed  such  has  been  the  universal  understand- 
ing in  favour  of  its  validity,  that  the  opposite,  opinion  has  not 
been  deemed  worthy  of  an  argument.  The  only  case  in 
which  the  point  was  directly  made,  was  that  of  Jackson  ex  dem. 
Lepper  v.  Griswold,®  decided  in  the  year  1808.  And  this 
case  was  submitted  without  argument,  and  the  point  passed 
over  by  the  Court  as  not  susceptible  of  a  doubt. 

But  if  the  question  was  doubtful,  and  even  if  the  weight  of 
argument  was  against  the  validity  of  the  law,  after  the  lapse  of 
thirty  years,  and  the  uniform  sanction  of  the  Courts  of  the  state, 
this  Coiu't  would  feel  itself  bound  by  the  construction  of  tha 
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state  Courts.  This  law,  ia  its  operation  and  application  to  tbe 
rights  of  parties,  has  never  been  considered  by  the  atate  tribu- 
nals as  any  thing  more  than  a  statute  of  limitations ;  and  such 
deciaions  upon  a  local  law  which  forms  a  rule  of  property  ^haye 
always  been  held  by  the  Courts  jof  the  United  States  in  the 
highest  respect,  and  in  fact  have  been  considered  as  having  a 
decisive  and  controlling  influence. 

This  rule  is  very  broadly  laid  down  by  the  Supreme  Court 
in  the  case  of  Elmendorf  tf.  Taylor,**  where  it  \t  said,  "  This 
Court  has  uniformly  professed  its  disposition  in  cases  d^pendr 
ing  on  the  laws  of  a  particular  state,  to  adopt  the  construction 
which  the  Courts  of  the  state  have  given  to  those  laws.  This 
course  is  founded  on  the  principle  supposed  to  be  universally 
recognised,  that  the  judicial  department  of  every  goyernmeot 
where  such  department  exists,  is  the  appropriate  organ  for 
construing  the  legislative  acts  of -that  government  Thus  no 
Court  in  the  universe  which  professed  to  be  governed  by 
principle,  would,  we  presume,  undertake  to  say  that  the 
Courts  of  Great  Britain  or  of  France,  or  of  any  other  nation, 
had  misunderstood  their  own  statutes,  and  therefore  erect  it- 
self into  a  tribunal  to  correct  such  misunderstanding.  We 
receive  the  construction  given  by  the  nation  as  the  true  sense 
of  the  law,  and  feel  ourselves  no  more  at  liberty  to  depart 
from  that  construction  than  to  depart  from  the  words  of  the 
statute.  On  this  principle,  the  construction  given  by  this 
Court  to  the  constitution  and  laws  of  the  United  States  is  re- 
ceived by  all  as  the  true  construction ;  and  on  the  same  prin- 
ciple, the  construction  given  by  the  Courts  of  the  aeversd 
states  to  the  legislative  acts  of  those  states,  is  received  as  tritej 
unless  they  come  in  conflict  with  the  constitution^  laws,  or 
treaties  of  the  United  States.^' 

It  is  not  here  said  in  terms,  U)at  the  Courts  of  the  United 
States  will  folio  W  the  construction  given  by  the  state  Courts 
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to  their  statates,  when  the  objection  grows  out  of  a  supposed 
conflict  between  the  law  and  the  constitution  of  the  dtate,  but 
the  pnnciple  embraces  such  a  case,  and  all  the  reasoning  from 
it  necessarily  leads  to  the  same  result. 

As,  therefore,  the  settled  construction  given  to  this  law  hj 
the  state  Courts  is^  that  it  is  merely  a  statute  of  limitations, 
and  in  no  manner  repugnant  to  the  constitution,  I  might  dis- 
pense with  any  further  examination  of  the  question,  so  far  as 
the  state  constitution  may  be  inyol?ed ;  and  indeed,  if  it  is 
only  a  statute  of  limitations,  the  constitution  of  the  United 
States  can  have  no  bearing  upon  the  question. 

A  due  respect,  however,  for  the  opinion  of  the  Judge  who 
has  pronounced  this  law  unconstitutional  and  void,  may  make 
it  proper  that  I  should  give  to  the  question  some  further  con- 
sideration. 

The  principal  ground  of  objection  to  this  law,  arises  out  of 
the  41st  article  of  the  constitution  of  New- York  :  By  which  it 
is  declared,  ^^  that  trial  by  jury,  in  all  cases  in  which  it  has 
heretofore  been  used  in  the  colony  of  New -York,  shall  be 
established  and  remain  inviolate  for  ever.  And  further,  that 
the  legislature  of  this  state  shall  at  no  time  hereafter,  insti- 
tute any  new  Court  or  Courts,  but  such  as  shall  proceed  ac- 
cording to  the  course  of  the  common  law." 

The  first  inquiry  that  seems  naturally  to  arise  is,  whether 
the  board  oAK^ommissioners  appointed  and  organized  under 
this  act,  was  a  Court  within  the  sense  and  meaning  of  the  ar- 
ticle in  the  constitution  above  referred  to.  If  it  was,  it  is 
very  certain  that  their  proceedings  were  not  according  to  the 
course  of  the  common  law,  and  its  institution  was  in  viola- 
tion of  the  constitution  ;  if  it  was  not  a  Court,  the  constitu- 
tion has  no  bearing  upon  it. 

It  is  very  evident  that  the  legislature  did  not  consider  it  a 
Court,  nor  that  the  commissioners  were  in  any  sense  to  be 
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considered  officers,  any  more  than  arbitrators  or  referees 
would  be  90  considered  ;  for  they  were  named  and  appoint- 
ed in  the  act ;  whereas  if  they  were  officers,  they  most  haye 
been  appointed  by  the  Council  of  Appointment,  according  to 
the  provisions  of  the  23d  article  of  the  constitution;  and  to 
consider  this  board  a  Court  and  its  members  not  officers, 
would  be  contrary  to  all  legal  understanding  of  the  character 
of  the  members  of  a  Court.     Nor  does  the  act  in  any  part  of 
it  give  to  this  board  the  title,  or  denomination  of  a  Court ;  or 
vest  in  the  commissioners,  the  usual  and  ordinary  powers  of 
a  judicial  tribunal.     They  had  no  authority  to  compel  parties 
to  appear  before  them,  npr  are  required  to  give  them  personal 
notice;  all  appearances  were  voluntary,  and  optional  in  the 
parties  interested  in  the  land.     The  decision  of  the  commis- 
sioners is  called  an  award,  or  determination  ;  and  not  a  judg- 
ment or  decree.     No  power  is  given  to  the  commissioners  to 
enforce  their  award  or  determination,  by  execution  or  other- 
wise.    They  were  to  cause  their  award  to  be  entered  in  a 
book  for  that  purpose  to  be  provided  ;   and  with  this  ended 
their  functions. 

And  the  act  declares,  that  such  award  or  determination 
shall,  after  the  expiration  of  two  years  after  the  making  there- 
of, become  binding  and  conclusive  to  all  persons,  except  such  as 
conceiving  themselves  aggrieved,  shall  within  the  two  years 
dissent  from  the  same,  and  give  notice  thereof  to  the  commis* 
sioners,  or  file  the  same  in  the  office  of  the  clerk  of  the  coun- 
ty of  Onondaga  ;  and  shall  also,  if  not  in  the  actual  possession 
of  the  land,  within  three  years  after  such  award,  commence 
a  suit  either  at  law  or  in  equity,  to  recover  the  land,  or  to 
establish  his  or  her  right  to  the  same,  and  prosecute  the  same 
to  effect;  in  which  case  the  award  shall  not.  operate  as  a  bar 
to  the  suit  The  suit  required  to  be  commenced  within  the 
three  years,  was  to  establish  the  right  This  of  course  could 
not  have  been  settled  by  the  award ;  nor  can  this  suit  so 


i^mmmmmmmt^^mi^mmKm^mm^^m^^m^^^^^^f^t'^ 


»* 


OC^OBEB  T£RM^   1826.  567 


Barker  v.  Jackson  ex  d«m#  Henry. 


quired  to  be  commeneed,  with  any  propriety  be  considered 
an  appeal  from  the  determination  of  the  commissioners.  It 
is  not  so  called  in  the  act ;  nor  is  any  mode  prescribed  for 
the  appeal,  or  any  tribunal  designated  to  which  it  should  be 
made.  But  an  original  suit  is  required  to  be  brought ;  and 
if  this  is  done,  and  the  dissent  entered  within  the  time  li- 
mited by  the  act^  the  award  has  no  effect  upon  the  rights  of 
the  parties. 

That  these  commissioners  were  acting  in  the  character  of 
arbitrators,  to  hear  and  examine  disputes  and  controversies 
respecting  the  titles  to  these  military  lands,  that  should  be 
voluntarily  submitted  to  them,  and  without  any  binding  ef- 
fect upon  the  right,  unless  specially  agreed  to  by  the  con- 
tending parties,  is  very  evident  from  the  proviso  to  the  3d 
section  of  the  act ;  ^^  That  if  the  parties  in  any  case  will  enter 
into  an  agreement*  before  the  commissioners,  to  abide  by 
their  determination,  then,  a^d  in  every  such  case,  the  award 
and  determination  of  the  commissioners  shall  be  final  and  con- 
elusive,  as  to  such  parties,  and  their? heirs  for  ever."  Such  an 
agreement  entered  into  before  a  Court,  io  the  exercise  of  ju- 
dicial inquiry  into  the  rights  of  parties,  would  certainly  be 
an  anomaly  in  the  administration  of  justice. 

That  the  award  per  se  has  no  binding  effect  on  the  rights 
of  parties,  is  further  illustrated  by  the  provisions  of  the  7th 
section,  which  declares  that,  <<  if  the  party  dissenting  shall 
be  in  the  actual  possession  of  the  premises,  then  the  award  so 
dissented  from  shall,  as  to  the  party  dissenting,  be  consider- 
ed of  no  effect.  And  unless  the  party  in  whose  favour  such 
award  shall  be  made,  shall  within  three  years  commence  a 
suit  either  at  law  or  in  equity,  to  recover  the  land,  or  to  esta- 
blish his  right  to  the  same,  and  shall  prosecute  such  suit  with 
effect ;  then  such  person  in  whose  favour  such  award  is  made, 
and  his  heirs,  shall  be  for  ever  barred  of  all  right,  title,  or 
claim,  to  the  land  so  awarded.'^    Here  again,  even  the  party 
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haring  the  award,  is  required  to  briog  a  salt  to  establiidi  his 
right,  aad  if  he  n^leets  so  to  do  for  Aree  years,  he  is  bamd 
of  all  right 

The  raoge  of  examination  which  the  commissioners  were 
to  make,  shows  they  were  not  acting  as  a  Court,  and  judging 
upon  the  rights  of  parties  litigating  before  them  ;  for  where 
no  adrerse  claim  appeared,  they  were  required  to  make  an 
entry  to  that  effect  in  their  books.  They  could  not  be  con- 
sidered as  arbitrators,  except  in  the  cases  coming  uod^  the 
proviso  to  the  3d  section  of  the  act ;  and  are  therefcMre  dene* 
minated  commissioners,  to  hear,  examine,  award,  and  delov 
mine,  disputes  and  controversies  respecting  the  titles  to  these 
l^nds.  The  powers  here  given  are  adapted  to  the  varions 
objects  of  inquiry  committed  to  the  commissioners. 

The  peculiar  state  and  condition  of  die  titles  to  these  mili- 
tary lands,  rendered  some  special  legislation  on  the  subject 
indispensable.  The  evils  existing,  appear  from  the  recitals 
in  one  of  the  laws  in  relation  to  these  lands,  (which  requiied 
all  deeds  which  had  been  given  for  the  same,  to  be  deposited 
in  a  public  office  :^)  **  Whereas  it  is  represented  to  the  legisla- 
ture, that  many  frauds  have  been  committed*  respecting  the 
titles  to  the  lands  granted  by  this  state  as  bounty  lands  to  the 
officers  and  troops,  &c.  by  forging  and  antedating  cenveyan- 
ces,  and  by  conveying  the  said  lands  to  different  persons, 
and  by  various  other  contrivances,  so  that  it  has  become  very 
difficult  to  discover  in  whom  the  legal  title  to  some  of  the 
said  lands  is  now  vested,"  &c. 

To  meet  these  evib  as  far  as  was  practicable,  the  law  now 
In  question,  among  others,  was  passed ;  not  instituting  a  Court 
for  this  special  purpose ; — the  existing  Courts  of  Justice  in  the 
state  were  amply  sufficient,  so  £ur  as  mere  judicial  proceed* 
ings  were  necessary  ;•— *but  commissioners  were  appointed  to 
hear,  and  examine  into,  the  disputes  and  controversies  re« 
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qpecting  these  lands ;  as  a  kind  of  preliminary  step  to  the 
commencement  of  a  suit  to  try  the  right  Their  award  or 
determination,  however,  had  no  influence  upon  the  right,  un* 
less  the  parties  entered  into  an  agreement  before  them,  that 
it  should  have  a  binding  effect.  A  dissent  suspended  the 
avrard,  and  it  became  operative  only  in  case  of  neglect  te 
bring  a  suit  within  the  time  limited ;  and  of  course,  the  act 
is  nothing  more  in  its  application  to  these  lands  than  a  statute 
of  limitations. 

If  these  commfssioners  did  not  form  a  Court  within  the 
constitutional,  and  common  law  sense  of  such  a  tribunal ;  it 
was  clearly  no  viofation  of  the  constitution,  that  a  jury  was 
not  called  in  to  pass  upon  the  matters  of  fact  submitted  to  the 
commissioners.  The  constitution^^  secures  the  trial  by  jury 
in^  such  cases  only,  where  it  had  been  used  in  the  colony  of 
New-York.  So  far  as  these  commissioners  may  be  consider- 
ed arbitrators,  a  jury  would  not  be  required ;  no  such  usage 
was  ever  heard  of  uiid«r  Uie  colonial  government,  and  so  far 
as  respects  their  powers  other  than  those  of  arbitrators,  the 
commissioners  formed  a  new  tribunal,  unknown  to  the  colo- 
nial government ;  and  no  trial  by  jury  could  of  course  ever 
have  been  used  in  such  case  under  tfaAt  government. 

A  still  more  untenable  objection  against  this  law  has  been 
taken,  as  being  in  violation  of  the  Idth  article  of  the  constitu^ 
tion ;  which  declares,  that  ^<  no  memb^  of  this  stWe  shall  be 
disfranchised,  or  deprived  of  any  of  the  rights  and  privilegsf 
secured  to  the  subjects  of  this  state  by  this  constitution,  un- 
less by  the  law  of  the  land,  or  the  judgment  of  his  peers.'' 

The  objection  is,  that  the  law  in  question  is  not  a  law  of 
the  land,  because  it  is  not  general  and  extending  over  the 
whole  state  ;  but  is  confined  to  lands  in  the  county  of  Onon^ 
daga.  There  is  certainly  no  colour  for  this  objection  requi- 
ring any  serious  consideration.  If  well  founded,  it  wouU 
strike  at  a  great  portion  of  the  statutes  of  the  state ;  and  if 
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this  is  only  a  statute  of  limitatioDSy  no  one  is  deprived  by  the 
award,  or  has  his  freehold  taken  away  without  the  judgment 
of  his  peers.  All  these  rights  remain  untouched,  if  the  suit  be 
brought  within  the  time  limited  by  the  act. 

And  this  is  an  answer  to  the  objection,  that  the  right  c£ 
trial  by  jury  as  secured  by  the  constitution  of  the  United 
States,  is  taken  away.  The  proceedings  of  the  commission- 
ers is  not  a  trial  within  the  meaning  of  the  constitution.  The 
act  expressly  requires  a  suit  to  be  brought  to  establish  the 
right :  and  where  it  is  a  suit  at  law,  the  right  of  a  trial  by 
jury  remains  unimpaired  by  thb  law. 

Nor  does  this  act  violate  that  provision  in  the  constitqtion 
of  the  United  States/  which  prohibits  the  states  from  passing 
any  law  4mj>airing  the  obligations  oF  contracts.  Statutes  of 
limitation  relate  to  the  remedy,  and  not  to  the  obligation  of 
a  contract.  This  distinction  is  well  settled  by  the  decision 
of  the  Supreme  Court  of  the  United  States ;  and  that  the  state 
legislature  may  pass  such  laws,  under  such  modification  as 
their  wisdom  should'  direct,^^  without  infringing  the  constittt*- 
tion  of  the  United  States. 

No  objection  can  be  made  to  this  law,  because  it  does  in 
some  measure  afiect  existing  rights  :  It  is  not  retrospective^ 
and  does  not  take  away  from  a  party  any  existing  right :  It 
only  hastens  him  in  the  assertion  of  such  right.  But  if  he 
brings  his  suit  within  the  time  limited,  his  title  is  tried  in 
the  same  manner  as  if  this  law  had  never  been  passed.  This 
nay  be  thought  to  be  a  rigorous  statute  of  limitations,  but 
that  was  a  matter  resting  in  the  sound  discretion  of  the  l^is- 
lature ;  and  with  which  the  Courts  of  Justice  have  no  con- 
cern. The  condition  of  the  titles  to  the  land  in  the  military 
tract,  called  for  some  strong  legislative  measures. 

Most  statutes  of  limitation  do  in  some  measure  afiect  ex- 
isting rights.     Among  others,  the  law  of  this  state  limiUng 
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the  period  for  bringing  claims  and  prosecutions  against  for- 
feited estatesy*^  is  made  in  terms  to  apply  to  existing  rights. 
It  declares,  that  no  persons  who  now  have  any  estate, 
right,  or  title,  to  land  supposed  to  have  been  forfeited,  &c., 
shall>  after  the  expiration  of  five  years  from  the  passing  of 
the  act,  sue,  or  maintain  any  action  for  the  recovery  of  the 
same.  So  the  act  requiring  all  deeds  for  military  bounty 
hnds  to  be  deposited  in  the  clerk's  o£Sce,  though  not  a  sta- 
tute of  limitation,  yet  it  applies  to  existing  deeds.  It  de- 
clares, that  all  deeds  heretofore  made  for  such  lands,  shall 
within  a  limited  time  be  so  deposited ;  and  that  all  deeds  not 
deposited,  shall  be  adjudged  fraudulent  and  void :  And  many 
other  statutes  of  a  like  character  might  be  referred  to.  Yet 
the  validity  of  these  laws  have  not  been  questioned  because 
they  affect  existing  rights :  They  are  all  prospective  in  their 
application  to  such  rights,  and  the  effect  upon  them  grows 
out  of  a  neglect  to  comply  with  some  new  duty,  required 
thereafter  to  be  performed. 

I  am  accordingly  of  opinion,  that  the  judgment  of  the  Dis- 
trict Court  be  reversed,  and  judgment  entered  for  the  defend- 
ant in  the  Court  below. 

h  28  March,  1797,  1  L.  N.  T.  128. 
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The  mastrr  maj  hypothecate  refsel  and  freight,  ia  a  forei^  port,  for  adi 
neccHaiy  for  repairtDg  aad  provUionng  the  ▼etidy  if  meh  •dvaacei 
be  procured  on  the  credit  ttf  the  owner. 

Whether,  by  the  maritime  law,  the  coatractt  of  the  nmcry  imdor  sach  dr- 
cumstancefl,  for  Decettarief,  create  a  lien  without  an  exprew  hjpoChccation.' 
Qiiere. 

But  if  they  were  admitted  to  hare  toch  effsct,  an  cxpreis  eootraet  lor  pajMOit 
would  be  a  wairer  of  the  implied  lien. 

Ab  where  a  retsel  bound  from  New-Orleana  to  New-Tork,  pot  into  Wilmio|^- 
ton  in  a  damaged  state,  where  the  master,  having  no  other  meau,  obtained 
advances  from  the  tibellanu  for  the  neceuary  repairs,  aad  gare  them  a  draft 
lor  the  amount  on  his  coosigneef,  which  was  afletwardt  proleMed  lorao» 
acceptance.  On  a  libel  against  the  freight,  in  the  hands  of  the  ronsjpiwif, 
held,  that  the  taking  of  the  draft  was  a  wairer  of  the  lien  if  any  existed. 

The  draft  was  expressed  to  be  <*  for  value  received  in  disboisements,  and  re- 
pairs of  the  brig  Hannah,"  with  directions  to  charge  the  tame  to  her  ac* 
count,  and  signed  by  the  drawer  as  asaiter :  Held»  that  the  draft  was  atl 
an  hypothccatioa  of  the  freight,  as  it  wanted  all  the  raqaisitas,  tneh  as  «i 
express  pledge,  maritime  interest,  risk  of  the  lender,  of  an  instrameat  of 
hypothecation. 

Nor  has  such  draft  the  eflSect  of  an  e<|oitable  assigaaseat  of  the  ifeijgbt,  ag 
a  draft  on  a  specific  fund. 

This  was  an  appeal  from  a  decree  of  the  District  Court  of 
the  Southern  District  of  New-York,  establishing  a  lien  on 
freight  and  general  average,  for  necessary  repairs  and  sap- 
plies  for  the  vessel,  furnished  in  a  foreign  port. 

'The  libel  stated,  that  the  brig  Hannah,  Thomas  HiUyer, 
master,  of  Eastport,  in  Maine,  owned  by  Jonathan  Bartlett 
of  that  place,  sailed  from  New-Orleans  for  New-York,  on  the 
4th  of  March,  1886,  consigned  to  John  B.  Murray  &  Son,  of 
New- York,  having  on  board  a  cargo  consigned  to  different 
merchants  in  New- York  :  That  she  was  obliged,  on  account 
of  damages  occurring  on  her  passage  in  her  spars  and  rising, 
to  put  into  Wilmington,  North  Carolina,  in  distress :  That 
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the  master  or  owners  had  no  funds,  nor  eorrespondents  at 
Wilmington,  end  the  vessel  requiring  repairs  end  proTisiom 
for  the  voyage,  tlie  libellants,  at  the  request  of  the  master,  ex* 
pended  on  her,  end  to  enaUe  her  to  proseente  her  voyage, 
636  dollars  80  cents,  whereby  ahe  was  enabled  to  complete 
tier  voyage,  and  arrive  at  New- York. 

That  the  libellants,  as  a  voucher  for  their  expenditures,  and 
as  a  mere  mode  of  obtaining  payment,  took  from  the  master 
a  draft  upon  the  said  John  B.  Murray  &  Son,  the  consignees 
of  the  vessel,  and  agents  of  the  owner,  for  payment  to  them, 
or  their  order,  of  the  amount  due  them,  which  payment  was 
expected  and  intended  to  be  made  out  of  the  freight  of  the 
vessel,  and  the  contributions.for  a  general  average  on  account 
of  the  said  damages. 

That  John  B.  Murray  &  Son,  on  the  arrival  of  the  vessel 
at  New-York,  exacted  from  the  consignees  of  the  cargo  an 
obligation  for  the  payment  of  their  respective  shares  of  the 
general  average  which  they  still  held,  and  claimed  or  had  re- 
ceived the  payment  of  the  freight 

The  libel  also  stated,  that  payment  of  the  draft  wu  refused 
on  presentment ;  that  the  master  was  unable  to  pay  the*  debt, 
and  that  neither  he  nor  the  owner  could  be  arrested  on  pro- 
cess *,  that  the  vessel  had  been  transferred  to  Israel  Foot,  who 
had  not  yet  paid  the  whole  price,  and  that  all  the  parties  had 
received  notice  of  the  libellant's  claim. 

Process  of  attechment  was  prayed  against  the  monies  and 
credits  belonging  to  the  master  or  owner^  in  the  hands  of  any 
of  the  parties. 

The  answer  of  John  B.  Murray  &  Son  $ei  forth  the  follow- 
ing (acts  as  matters  of  defence :— That  the  libellants,  while 
the  vessel  was  at  Wilmington,  wrote  to  them,  informing  them 
that  she  required  repairs,  and  desiring  to  know  if  the  master's 
bill  on  them  for  SOO  or  400  dollars^  for  advances  to  him  for 


574  NJiW-TOUt, 


Mumiy  V.  Lunnw. 


that  objeet,  would  be  accepted :  That  they  replied,  throogli 
their  agent,  that  it  would  not  be  accepted  ;  which  reply,  they 
bellered,  was  duly  reeeired  by  the  libellants,  who^  however, 
made  the  advaoces  and  permitted  the  brig  to  depart  without 
waiting  for  it :  That  John  B.  Murray  &  Son  had  long  done 
the  business  of  the  said  owner,  Bartlett,  and  that  a  balance  of 
17,000  dollars  was  now  due  them  from  him  :    That  they  had 
receiyed  nothing  on  account  of  the  general  average,  and  only 
579  doUars  37  ceilts  of  the  freight,  of  which  they  had  paid 
122  dollars  38  cents  for  expenses  of  the  vessel  before  notice 
of  the  libellants'  claim,  and  337  dollars  32  cents  to  the  master 
before  notice  of  the  attachment,  and  that  a  balance  of  108  dol- 
lars 19  cents,  after  deducting  their  commissions,  remained  in 
their  hands.    The  balance  of  freight,  in  their  hands,  they  in- 
sisted on  retaining  for  their  general  balance  against  Birt- 
lett. 

The  bill  of  exchange  drawn  in  favour  of  the  libellants,  as 
mentioned  in  the  libel,  was  as  foDows  : — ^  Wilmington,  25th 
April,  1826.  Exch.  1^531  55  cts.  Five  days  tSter  sight  of 
this  first  of  exchange,  (second  unpaid,)  pay  to  the  order  of 
Lazarus  &  Whitmarsh,  five  hundred  and  thirty-one  dollars, 
fifty-five  cents,  for  value  received  in  disbursements  and  re- 
pairs of  brig  Hannah,  and  charge  the  same  to  her  accounU 
Your  obedient,  Thomas  Hellyer,  master  of  brig  Hannah. 
Messrs.  John  B.  Murray  &  Son,  New-York.'* 

The  consignees  of  the  cargo  not  having  appeared,  their  de- 
fault was  entered. 

The  Court  decreed  that  the  libellants  were  entitled  to  a 
specific  lien  on  the  contributions  for  general  average ;  and  to 
such  lien  on  the  freight  received  by  John  B.  Murray  &  Son, 
for  the  amount  of  said  bill  of  exchange  ;  and  that  the  general 
averages,  and  the  freight  after  deducting  therefirom  122  dol- 
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Ian  38  cento,  being  expenses  paid  at  iNew-York,  incurred 
after  the  arriTal  of  the  vessel,  and  as  payment  before  notice 
of  the  libellanto'  claim,  should  be  paid  into  Court  to  satisfy 
the  demand  of  the  libellants. 

From  this  decree  John  B.  Murray  &  Son  appealed.  The 
consignees  of  the  cargo  submitted,  and  paid  the  general  aver- 
age into  Court. 

R.  Sedgwick  for  the  appellants,  insisted, 

1.  That  Wilmington  was  not  a  foreign  port  within  the  rule 
of  law,  as  to  maritime  liens.* 

2.  That  by  taking  the  bill,  the  lien,  if  any  bad  existed, 
was  lost.** 

3.  That  by  the  payment  oyer  before  the  attachment  was 
laid,  the  defendanto  were  protected  ;  and  that  they  had  a  right 
to  retain  the  balance  on  their  general  account  with  the  owner, 

D.  Lord  for  the  respondents,  contended, 

1.  That  by  the  maritime  law,  the  claim  of  the  libellanto 
formed  a  lien  on  the  vessel  and  her  freight." 

2.  That  the  bill  in  question  was  an  instrument,  on  ito  face 
importing  payment  to  be  made  out  of  the  earnings  of  the  ves- 
sel, and  was  therefore  to  be  considered  either  an  assignment 
or  hypothecation  of  the  freight."^ 


«  Abbot  on  Ship.  186.  part  ii.  chap.  2.  pamm. 

h  Yateiv.  Groves,  1  Ves.  jr.  280.;  Roe  v.  Dawson,  1  Vcf.  331. ;  M'Monno- 
my  V.  Townsend,  3  John.  Rep.  71. ;  1  Pet.  Adm.  238. ;  MandeTille  v.  Welsh,  6 
Wheat.  Rep.  277. 

c  The  Jerusaleai,  2  GaDison,  347. ;  Watkinson  v.  BarDardiston,  3  P.  Wm. 
367. ;  Hussey  v.  Chrystie,  13  Ves.  jr.  609. ;  ex  parte  Shank,  1  Atk.  Rep.  434. ; 
the  Jacob,  4  Rob.  Adm.  262.^  Am.  edit 

dJSx  parte  Halkett,  3  Ves.  &  B.  136. ;  Peyton  o.  Hallet,  1  Cain.  Rep.  864. ; 
the  Rebecca,  6  Rob.  102.  12. 


47^  2ixw*Tomxy 

Morraj  •.  Lassnif. 

THOMPSON,  J.  Thb  only  inqoiiy  arisiD^  upon  the  ap- 
peal in  this  case,  is,  whether  the  respondents  hare  a  specific 
lien  upon  the  freight  monies,  tr^<^i^^  ^7  ^®  appellants,)  for 
the  advance  made  by  them  for  the  repairs  of  the  brig  Han- 
nah, at  Wilmington  in  North  Carolina. 

That  these  expenses  were  properly  and  necessarily  incurred^ 
is  not  denied  ;  nor  can  the  authority  of  the  master,  to  hy- 
pothecate the  freight  as  well  as  the  ressel  for  the  payment  of 
such  expenses,  be  questioned.  He  is  the  agent  of  the  owners, 
and  they  are  bound  by  all  lawful  contracts  made  by  him.  It 
is  indispensable  that  he  should  hare  a  right  to  contract  for  all 
necessary  repairs  and  supplies  for  the  vessel  on  the  voyage, 
and  may,  therefore,  indirectly  bind  the  owners  to  the  value 
of  the  vessel  and  freight  It  is  therefore  well  settled,  that  he 
may  for  like  purposes,  expressly  pledge  and  hypothecate  the 
vessel  and  freight,  and  thereby  create  a  direct  lien  upon  the 
same  for  the  security  of  the  creditor.®  But  this  being  a  high 
and  important  trust  reposed  in  the  master,  the  authority  is  to 
be  exercised  cautiously,  and  he  is  not  at  liberty  fo  subject  the 
ship  or  freight  to  this  expensive  and  disadvaatageous  lien,  if 
such  repairs  and  supplies  can  be  procured  upon  the  credit  of 
the  owner  independent  of  such  hypothecation. 

The  case  is  not  open  for  the  inquiry,  whether,  by  the  gene- 
ral maritime  law,  every  contract  made  by  the  master  for  re- 
pairs and  supplies  for  his  ship  whilst  on  a  foreign  voyage,  does 
not  import  an  hypothecation.  When  an  express  contract  has 
been  entered  into  for  the  payment  of  such  expenses,  that  most 
be  resorted  to,  and  will  be  considered  a  waiver  of  such  implied 
lien  if  any  existed.  And  a  party  who  has  waived  his  right 
in  this  respect  cannot  be  permitted,  at  a  subsequent  time,  and 
under  a  change  of  circumstances  to  reinstate  himself  in 
former  condition  to  the  injury  of  others. 

«  1  Wheat.  102. :  Abbot,  134. 
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In  this  case  there  was  a  special  agreement  between  the  mas- 
ter and  the  respondents  for  the  payment  of  their  advances. 
They  took  from  him  a  bill  of  exchange,  drawn  upon  the  ap* 
pellants,  for  the  amount  of  their  advances  and  commissions. 

If  this  is  to  be  considered  a  regular  and  ordinary  bill  of  ex* 
change,  it  was  a  substitution  for  any  lien  that  might  have  ex- 
isted, and  must  be  considered  a  relinquishment  thereof. 

But  it  is  contended,  that  from  the  language  of  the  bill,  taken 
in  connexion  with  the  condition  of  the  parties,,  it  must  be 
considered  a  lien  on  the  freight  in  the  hands  of  the  appellants. 

If  such  is  to  be  the  effect  and  operation  of  this  bill,  it  must  be 
either  as  an  hypothecaljion  of  the  freight,  or  as  a  draft  upon  a 
specific  fund  amounting  to  an  assignment  of  such  fund. 

The  bill  is  drawn  by  Thomas  Hillyer,  as  master  of  the  brig 
Hannah,  on  the  appellants,  payable  to  the  order  of  Lawrence 
&  Whitmarsh,  five  days  after  sight,  for  531  dollars  5B  cents, 
for  value  received  in  disbursements  and  repairs  of  the  brig 
Hannah,  with  directions  to  charge  the  same  to  her  account. 
It  is  these  latter  words  that  are  said  to  give  to  this  bill  the 
operation  of  an  hypothecation.  In  all  other  respects  it  is  in 
the  usual  form  of  bills  of  exchange  drawn  in  sets. 

I  ^nnot  think  that  the  mere  circumstance,  of  the  nature 
of  the  consideration's  being  expressed  in  the  bill,  with  direc- 
tions to  charge  it  to  the  account  of  the  brig,  should  entirely 
change  the  character  of  the  instrument.  This  was  a  very 
natural  and  proper  course  for  the  master,  especially  when 
drawing  upon  the  consignees  of  the  brig,  that  they  might  un- 
derstand for  whdt  the  bill  was  drawn,  and  that  it  was  not  a 
private  transaction  of  the  master. 

It  is  laid  down  by  Abbot  in  his  Treatise  on  Shipping,^  that 
there  is  no  settled  form  for  the  contract  of  hypothecation, 
''but  that,'  whatever  be  the  form,'  the  occasion  of  borrowing, 
the  sum,  the  premium,  the  ship,  the  voyage,  the  risk  to  be 

/  Page  143. 
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borne  by  the  lender,  and  the  subjection  of  the  ship  itxit  as 
•eearity  for  the  payment,  all  osoally  are,  and  properly  oa^ 
to  be  expressed/'  The  bill  in  this  case  £dls  very  far  short  of 
eootaining  some  of  the  most  essential  requisites ;  it  does  not 
in  terms  or  by  implication  pledge  the  freight  for  the  pay- 
ment; the  freight  is  not  even  named  in  the  bill.  There  is 
DO  premium  mentioned,  nor  any  thing  either  in  the  bill  or  any 
of  the  proceedings  showing  that  maritime  interest  was  allow- 
ed. And  indeed  the  contrary  is  shown  by  the  proofs ;  for 
the  account  annexed  to  the  libel  contains  the  items  which 
made  up  the  amount  of  the  bill,  in  which  the  usual  commis- 
sions alone  are  charged  upon  the  advances.  But  what  is  of 
still  more  importance,  there  is  nothing  showing  what,  or  that 
any  risk  was  to  be  borne  by  the  respondents.  The  o^wners 
of  the  vessel  are  still  liable  for  these  advances. 

The  lil>el  does  not  even  containany  allegation  of  an  agree^ 
ment  in  any  manner,  that  the  freight  should  be  pledged  for 
the  payment  of  the  advances ;  it  only  alleges,  that  the  bill 
was  taken  as  a  voucher  for  the  expenditures,  and  a  mere  mode 
of  obtaining  payment  thereof;  which  payment  was  expected 
and  intended  to  be  made  out  of  the  freight,  &c.  This  is  no 
allegation  of  an  agreement  between  the  Master  and  the  re- 
spondents, that  it  should  be  so  paid  ;  it  is  nothing  more  than 
the  mere  expectation  and  intention  of  the  respondents. 

And  there  is  no  pt-oof,  giving  the  least  colour  to  an  infer- 
ence, that  there  was  any  understanding  between  the  parties 
that  the  freight  should  be  pledged  for  payment  of  the  bill. 
And  the  conduct  of  the  respondents  shows,  that  they  did  not 
so  understand  the  transaction ;  for,  on  the  I4th  of  April,  they 
wrote  to  the  appellants,  that  the  vessel  had  put  into  Wihning- 
ton  in  distress,  and  that  the  master  wanted  advances  for  re- 
pairS|  and  proposed  drawing  in  their  favour  on  the  appellants 
for  the  amoqnt  that  would  be  required,  and  requesting  to 
know  whether  such  bill  would  be  honoured.    If  it  had  been 
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understood  that  the  freight  was  to  be  pledged  for  these  ad- 
vancesy  no  such  letter  would  have  been  written.  The  master 
having  the  right  to  hypothecate  the  freight,  there  could  have 
been  no  necessity  for  writing  at  all  to  the  appellants  ;  but  if 
any  communication  was  made,  it  would  have^been  to  inf(H*m 
them  of  the  hypothecation,  if  such  had  been  the  fact,  and 
not  an  inquiry  whether  fhey  would  honour  the  master's  draft. 
But  before  the  answer  of  the  appellants  was  received,  the  re* 
pairs  were  completed,  and  the  brig  had  sailed,  the  master 
giving  to  the  respondents  the  draft  in  question,  dated  the  25th 
of  April.  This  draft  was  endorsed  and  sent  on  here,  and  dealt 
with  as  an  ordinary  bill  of  exchange,  by  presenting  it  for  ac- 
ceptance and  payment,  and  on  refusal,  having,  it  regularly 
protested.  No  part  of  the  transaction  will,  therefore,  warrant 
the  conclusion,  that  any  express  hypothecation  was  agreed 
upon  or  intended  by  the  parties. 

Nor  is  there  any  more  foundation  for  considering  this  bill 
of  exchange  as  a  draft  on  the  freight  as  a  specific  fund,  and 
amounting  to  an  equitable  assignment  thereof.  No  fund  what- 
ever is  mentioned  or  referred  to  in  the  draft.  And  the  direc- 
tion to  charge  the  amount  of  the  bill  to  account  of  the  brig, 
cannot  certainly  have  the  operation  of  an  assignment  of  the 
freight* 

In  whatever  light,  therefore^  this  case  is  considered,  it  ap- 
pears to  me  that  there  is  no  specific  lien  on  the  freight  for 
the  advances  for  repairs.  But  that  the  respondents  took  the 
draft  on  the  appellants  as  an  ordinary  bill  of  exchange,  in  pay- 
ment for  their  advances;  and  whatever  remedy  they  may  have 
against  other  parties  for  the  payment  thereof,  the  appellants 
cannot  be  made  responsible. 

The  decree  of  the  District  Court,  therefore,  as  to  them,  must 
be  reversed  with  costs. 
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RABAin>  £T  Ah.  V,  D'WojLr. 

To  deinrire  an  Americaa  citizeo  of  the  right  of  loiog  in  a  Circnit  Coort,  ob  the 
groaod  of  hit  not  being  a  citisen  of  any  particolar  state,  there  ought  to  be  TCfy 
strong  evidence  of  his  being  a  mere  wanderer^  vithoot  a  home. 

One  proposed  to  the  plaintiiis,  in  the  presence  of  the  defendant,  to  ahip  them  a 
quantity  of  sugars  belonging  to  him,  in  the  defendant's  hands,  on  recemng;  an 
authority  to  draw  on  the  plaintifls  for  the  amonaL  It  was  iherenpon  agreed, 
that  the  shipment  should  be  made,  and  the  authority  girtnf  on  the  defendant's 
^■SM'og  by  letter  to  ship  the  sugars.  The  owner  of  thv  sagars  accordingly 
wrote  a  letter,  addressed  to  the  defendant,  desiring  him  to  ship  the  lugan  on 
board  such  vessel  at  the  owner  might  direct,  consigned  to  the  plaiatilb,  and 
next  day  handed  it  to  him.  The  defendant  wrote  ''  agreed  to,*'  under  the  let- 
ter, and  signed  his  name  beneath ;  upon  which  the  anthority  to  draw  was 
giren :  Held,  that  the  defendant's  undertaking  was  an  original  ^ait  of  tha 
entire  transaction,  and  that  the  consideration,  moving  from  the  plaiatiib  to 
the  owner  of  the  sugars,  which  was  not  expressed  in  the  letter,  might  be 
proved  by  parol,  as  it  did  not  contradict  the  written  agreement ;  and  that  the 
undertaking  of  the  defendant  required  no  consideration  ttMmag  fimn  the 
plaitttifis  to  him  to  support  it. 

The  declaration  alleged  an  authority  to  draw,  but  not  in  writing*,'  lor  100,000 
francs ;  the  proof  was  a  letter  authorizing  bUmk  francs  to  be  drawn  for:  Held, 
that  this  was  no  variance. 

The  owner  of  the  sugars  becoming  insolfent,  wrote  the  pbintift,  infoniitag 
them,  that  the  vessel  which  he  had  intended  should  take  the  sagars  wovkl  not 
do  so,  and  that  they  were  at  liberty  to.  make  any  arrangements  with  the  de- 
fendant for  the  interest  of  all  concerned:  Held,  that  this  was  an  authority 
imder  which  the  plaiBtiiTs  could  nominate  a  vessel,  and  that  the  defendant 
was  bound  to  ship  the  sugars  in  such  vessel,  if  he  did  not  cboeee  to  appoint 
another. 

The  sugars  were  to  be  shipped  at  New-Tork  to  Marseilles :  Held,  that  the 
measure  of  damages,  as  against  the  defendant,  was  the  value  of  the  sagars  in 
New-Tork  at  the  time  of  his  refusal  to  ship  them  according  to  his  contract. 

This  was.  in  action  of  assumpsit  on  a  promise  of  fhe  defen- 
dant to  ship  to  the  plaintiffs,  at  Marseilles,  a  quantity  of 
sugar. 

The  declaration  contained  several  special  counts,  in  which 
the  contract  was  yariously  stated ;  but  those  relied  on  at  the 
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trial  stated  it  as  follows :  That  David  J.  Rabaud,  Andrew  G, 
Belknap,  and  others,  the  plaintiffs,  were  merchants  at  Mar- 
seilles, in  partnership,  under  the  firm  of  Rabaud,  Brothers,  & 
Co. ;  and  that  George  D'Wolf,  of  Bristol,  Rhode  Island,  wish- 
ing to  draw  on  them  for  100,000  francs,  James  D'Wolf,  jon. 
on  the  15th  of  November,  1825,  at  the  city  of  New- York, 
in  consideration  that  the  plaintiffs  would  authorize  such  draw- 
ing, promised  to  ship,  for  the  account  of  said  George  D'Wolf, 
on  board  3uch  vessel  as  he  should  direct,  500  boxes  white 
Havana  sugar,  consigned  to  the  plaintiffs  at  Marseilles :  That 
in  consequence  the  plaintiffs  gave  the  authority  to  draw  bills 
to  the  amount  of  100,000  francs,  which  were  accordingly 
drawn  and  duly  paid :  That  George  D'Wolf  afterwards  named 
a  vefsel  lying  at  New-York  and  ready  to  receive  the  sugar, 
on  board  of  which  the  defendant  ought  to  have  shipped  it, 
according^  his  promise,  but  which  he  refused  to  do. 
The  defendant  pleaded  the  general  issue. 

On  the  trial  the  plaintiffs  read  the  deposition  of  George 
D'Wolf,  taken  under  a  commission,  proving  the  following 
facts :  The  plaintiffs  were  partners  as  stated  in  the  declara- 
tion, and  the  plaintiff,  Belknap,  was  also  agent  for  the  house 
in  the  United  States.  On  the  15th  of  November,  1825, 
George  D'Wolf  and  Belknap  being  then  in  the  city  of  New- 
York,  the  former  having  between  300  and  400  boxes  of  Ha- 
vana sugar  in  the  hands  of  the  defendant,  proposed  to  the  lat- 
ter to  increase  the  quantity  to  500  boxes,  and  ship  them  to 
the  plaintiff's  house  .at  Marseilles,  on  receiving  an  authority 
to  draw  on  account  pf  the  same  to  the  extent  of  100,000  francs. 
At  this  interview,  which  was  in  the  street,  the  defendant  was 
present.  Another  interview,  an  hour  afterwards,  at  the  de- 
fendant's counting-room,  was  proposed  by  Belknap,  who  was 
then  engaged.  At  this  interview,  Belknap  observing  that  the 
advance  requested  was  heavy,  a  calculation  was  made  by  the 
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defendant  and  one  Bull  of  the  value  of  the  500  boxes  of  sugar, 
compared  with  the  amount  to  be  advancedi  the  conclo^ion  of 
which  was  an  agreement,  that  the  sugars  should  be  shipped, 
and  the  authority  given  to  draw,  upon  the  defendant's  engaging 
by  letter  to  ship  the  sugars  in  behalf  and  on  account  of  G«orge 
D' Wolf,  which  form  of  a  letter  the  said  George  D'Wolf  sub- 
mitted to  Belknap,  who  assented  to  it,  and  tbe  defendant  hav- 
ing signed  it,  the  authority  to  draw  the  bills  was  accordxngljr 
given.     The  letter  referred  to  by  the  witness  was  as  follows  : 

New-  York,  I5th  Nov.  IB25. 
Mr.  James  D*Wolf,  jun. 

Dear  Sir — You  will  please  ship  for  my  account,  on  board 
of  such  vessel  as  I  shall  direct,  five  hundred  boxes  white  Ha- 
vana sugar,  consigned  to  Messrs.  Rabaud,  Brothers,  &  Co. 
Marseilles,  and  oblige  your  friend  and  obedient  servant. 
Agreed  to.  George  D'Wolf. 

James  D'Wolf,  jun. 

The  authority  to  draw  was  as  follows : 

NeW'York,  1 5th  Nov.  1825. 
Messrs.  Rabaud,  Brothers,  &  Co.  Marseilles. 
I  have  this  day  authorized  George  D'WoIf,  Esq.  to  draw 
on  you  for  thousand  francs,  and  I  request  you  to  ho- 

nour his  bills  for  that  amount. 

Your  obedient  servant, 

A.  E.  Belknap. 

At  the  time  of  this  transaction,  Oeorge  D' Wolf  was  indebt- 
ed to  the  plaintiffs  in  the  sum  of  30,000  firancs.  It  did  not 
however,  appear  that  the  defendant  knew  of  this  circumstance. 
The  sugars  were  to  be  shipped  for  the  purpose  of  obtaining 
the  100,000  francs,  George  D'Wolf  preferring  the  market  of 
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Marseilles  to  that  of  New- York ;  the  proceeds  to  be  placed  in 
the  defendant's  hands  on  the  bills  being  negotiated^  in  order  to 
further  the  shipment,  and  not  with  reference  to  the  accounts 
existing  between  George  D'Wolf  and  the  defendant.  The 
plaintiffs  were  to  have  the  usual  Commissions  for  accepting 
and  paying  the  bills,  and  for  the  sale  of  t|;ie  produce.  The 
bills  were  drawn  and  accepted  by  the  plaintiffs^  and,  as  wit- 
ness presumed,  paid. 

The  sugars  which  George  D' Wolf  had  in  the  hands  of  the 
defendant,  at  the  commencei!nent  of  the  transaction,  amount* 
ing  to  from  300  to  400  boxes,  were,  67  of  them,  remitted 
from  Rhode  Island  by  him  to  the  defendant,  on  account  of 
which  he  drew  on  the  defendant  for  4,000  dollars,  and  the 
remainder  were  purchased  for  him  by  the  defendant,  for 
which  he  gave  in  payment  his  own  notes  of  hand.  He  was 
at  the  same  time  indebted  to  the  defendant  to  a  considerable 
amount.  Belknap,  however,  was  ignorant  of  every  thing  in 
relation  to  the  purchase  of  the  sugars.  It  was  agreed  between 
George  D'Wolf  and  the  defendant,  that  the  former  should  re- 
mit the  latter  the  proceeds  of  the  bills  when  negotiated,  upon 
which  verbal  promise  the  defendant  granted  his  signature  to 
the  said  letter.  The  defendant,  when  the  letter  was  present- 
ed him,  declined  signing  it  until  next  morning,  when  he 
should  see  the  said  Bull.  The  next  morning  it  was  signed, 
and  the  defendant  then  pressed  George  D'Wolf  for  payment 
of  what  was  due  him.  The  defendant  afterwards  wrote 
George  D'Wolf  that  he  should  not  make  the  shipment  until 
the  remittances  were  made.  It  did  not  appear  that  Belknap 
knew  of  any  understanding  between  George  D'Wolf  and  the 
defendant.  The  bills  were  negbtiated  in  Boston,  from  which 
^  place  George  D'Wolf  was  to  remit  the  proceeds  to  the  defen- 
dant    He  actually  remitted  only  7,000  dollars. 

It  was  the  intention  of  George  D'Wolf  to  have  shipped  the 
sugars  in  a  vessel  of  his  own ;  but  having  become  embarass- 
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ed,  he  wrote  Belknap  on  the  27th  of  December,  1825,  in* 
forming  him,  that  owing  to  this  circumstance  the  yessel  which 
was  to  have  come  to  New- York  to  take  them,  would  fail  to 
do  so,  and  that  he  was  at  liberty  to  make  any  arrangements 
with  the  defendant  which  he  might  think  proper  for  the  in- 
terest of  all  concerned.  The  defendant  objected  to  the  ad- 
mission of  this  letter,  and  ei^cepted  to  the  decision  of  the 
Judge  allowing  it  to  be  read,  for  the  purpose  of  showing  an 
authority  from  George  D'Wolf  to  Belknap  to  appoint  a  vessel. 
On  the  3d  of  January,  1826,  Belknap  communicated  this  let- 
ter to  the  defendant,  and  gave  him  notice  of  his  intention  to 
provide  a  vessel,  and  the  next  day  notified  him  that  he  had 
provided  a  good  vessel  for  the  purpose,  and  required  him  to 
ship  the  sugars  in  such  vessel,  or,  if  he  preferred  it,  to  procure 
another  vessel  and  ship  the  sugars  without  delay. 

All  the  plaintiffs  were  proved  to  be  aliens,  except  Belknap. 
Several  witnesses,  whose  testimony  is  stated  in  the  chaif^  of 
the  Court,  were  called  to  prove  that  Belknap  was  a  citizen  of 
Massachusetts. 

The  defendant  having  moved  for  a  nonsuit,  and  excepted 
to  the  decision  of  the  Court  disallowing  it,  called  the  said 
Bull  as  a  witness,  who  testified,  that  he  had  been  for  nine 
years  a  confidential  clerk  of  the  defendant ;  that  he  was  pre- 
sent at  the  interview  at  the  defendant's  store  on  the  15th  of 
November,  which  lasted  10  or  15  minutes:  That  the  defen- 
dant appeared,  so  far  as  the  witness  observed,  to  take  very 
little  interest  in  the  conversation  that  was  going  on  between 
George  D'Wolf  and  Belknap,  and  no  conversation  of  any  im- 
portance passed  between  the  latter  and  the  defendant:  That 
he,  the  witness,  was  writing  at  the  desk,  and  occupied  in 
his  own  affairs  of  business,  and  did  not  pay  particular  atten- 
tion to  the  conversation  of  the  parties :  That  defendant  and 
Belknap  might  have  conversed  abput  the  sugars  without  his 
knowing  it,  &c.    The  defendant  offered  to  prove  by  said  Bull^ 
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tbtt  there  was  an  express  agreement  between  Oeorge  D'WoIf 
and  the  defendant,  at  the  time  the  latter  signed  the  letter  of 
the  15tb  of  November,  that  the  former  should  furnish  the 
latter  with  funds  to  purchase  the  sugars  before  he  should  be 
under  any  obligation  to  ship  the  same.  This  eyidence  was 
not  admitted.  , 

W.  Slosson,  S.  B.  RuoeLss,  and  C.  C.  Kino  for  th^ 
plaintifis. 

m 

T.  A.  Emmet  and  J.  P.  Hall  for  the  defendants,  insisted 
and  desired  the  Court  to  charge  the  jury — 

That,  as  it  appeared  by  the  deposition  of  George  D'WoIf, 
that  the  whd^le  contract,  agreement,  or  undertaking  of  the  de 
fafidant  rehtive  to  the  shipment  of  said  50D  boxes  of  sugar, 
was  in  writing,  no  p^ol  evidence  could  be  admitted  on  th€i 
part  of  the  pkintift,  to  prove  their  declaration,  or  to  alter,  en- 
large, or  in  any  way  vary  the  written  agreement  of  the  de- 
fendant. 

That  the  I^ter  from  George  IV Wolf  to  James  D'Wolf,  juo. 
dated  November  the  1 5th,  1825,  did  not  prove,  nor  conduce 
to  prove,  the  deelaration  of  the  plaintiffs,  and  was  not  evi- 
dence of  any  contract  or  agreement  between  the  plainti&  and 
the  defendant,  or  of  a  promise  from  the  defendant  to  the  plain- 
tiffs. 

That  the  letter,  if  it  were  any  evidence  of  a  contract  or 
a^eement  between  the  plaintiffs  and  defendant,  only  con- 
duced to  prove  a  collateral  undertaking  on  the  part  of  the 
defendant,  to  ship  500  boxes  of  sugar  in  behalf  of  George 
D'Wol^  and  consigned  to  the  plaintiffs,  and  that  the  same 
waa  void  by  the  statute  of  frauds. 

That  the  whole  of  the  contracts  or  agreements  ofiered  in 
evidence  on  die  part  of  the  plaintiffs,  were  ntuUr  pacta  and 
void,  both  for  want  df  mutuality  and  want  of  consideration. 
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That  no  vessel  had  ever  been  designated  by  George  D'WoU^ 
on  board  of  which  the  defendant  was  directed  by  George 
D' Wolf  to  ship  said  500  boxes  of  sugar,  in  pursuance  of  the 
stipulation  contained  ^n  said  letter  of  the  15th  of  Noyember, 
1825 ;  and,  that  until  such  designation,  no  right  of  action  w> 
crued  to  the  plaintiffs. 

That  the  plaintiffs  had  not  offered  any  sufficient  evidence 
to  prove,  and  had  not  proved,  any  authority  on  the  part  of 
Belknap  to  appoint  such  a  vessel. 

That  there  was  a  material  variance  between  the  declaration 
of  the  plaintiffs  and  the  proof  offered  to  support  it^  in  this : 
that  the  plaintiffs,  in  their  declaration,  have  set  forth  as  the 
consideration  of  the  undertaking  on  the  part  of  the  defendant, 
an  authorization  on  the  part  of  the  plaintiffs  to  Geoi^  D'Wcilf, 
to  draw  bills  of  exchange  upon  the  plaintiffs  for  100/>00  francs. 
Whereas  it  appears,  by  the  deposition  of  George  D'Wolf,  that 
the  said  authorization  on  the  part  of  tlie  plaintiffs  was  in  wri- 
ting, and  was  for  a  blank  number  of  francs,  no  sum  being 
therein  specified. 

That  Belknap  was  not  proved  to  be  a  citizen  of  the  state  of 
Massachusetts,  nor  of  any  state  other  than  New-York ;  and 
that,  therefore,  the  plaintiffs  had  failed  to  show  any  ri^t  to 
sustain  their  action  in  the  Courts  of  the  United  States,  apd  that 
this  Court  had  no  jurisdiction  of  this  cause. 

THOMPSON,  J.  This  case  is  of  considerable  importance 
in  point  of  amount,  and  may  be  considered  as  a  stn^ggie  be- 
tween two  innocent  parties,  to  throw  off  from  their  own  shoul- 
ders, a  loss  which  must  fall  upon  one  or  the  other,  by  leasoa 
of  the  failure  of  George  D'Wolf.  In  such  cases  it  is  reason- 
able to  expect,  that  each  party  will  ui^e  with  greitt  zeal  tho 
points  relied  upon  to  effect  his  object 

It  has  been  distinctly  stated  by  the  counsel,  that,  situated 
as  this  cause  is,  it  is  not  probable  that  a  decision  here  will 
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put  an  end  to  the  controversyy  but  that  it  will  be  carried 
to  the  Supreme  Court  of  the  United  States.  And  to  enable 
the  parties  to  avail  themselves  of  their  rights  in  this  respect, 
and  to  take  exceptions  to  the  opinion  I  may  express,  it  may  be 
necessary  for  me  not  only  to  be  explicit,  but  to  repeat,  in 
some  measure,  what  I  have  already  had  occasion  to  say,  in 
disposing  of  the  motion  for  a  nonsuit. 

The  result,  in  the  present  case,  will  depend  principally  upon 
the  questions  of  law  which  are  involved,  and  with  which  you 
have  no  concern  ;  some  of  these  questions  are,  however,  so 
connected  with  facts,  which  it  is  your  province  to  decide, 
and  for  the  purpose  of  enabling  the  parties  to  avail  themselves 
of  whatever  exceptions  they  may  have  to  take,  many  remarks 
may  be  made  in  the  course  of  my  charge  to  you,  which,  in 
strictness,  are  not  to  be  addressed  to  a  jury. 

1.  The  first  question  arising  is,  whether  the  plaintiffs  have 
shown  themselves  entitled,  under  the  constitution  and  laws 
of  the  United  States,  to  come  into  this  Court  to  prosecute 
their  action.  It  has  not  been  denied  but  that  all  the  plain- 
tiffs, except  Belknap,  are  aliens,  and  have  a  right  to  bring 
their  suit  in  this  Court.  The  declaration  avers,  that  Belknap 
is  a  citizen  of  the  state  of  Massachusetts,  and  it  is  contended 
on  the  part  of  the  defendant,  that  this  averment  has  not  been 
proved. 

From  the  evidence  it  appears  that  Belknap  was  either  born 
in  Boston,  or  removed  there  with  his  father  at  a  very  early 
age,  from  New^Hampshire,  and  continued  to  live  in  Boston 
until  he  went  to  France,  where  he  remained  ten  or  twelve 
years,  when  he  returned  to  Boston.  That  he  is  an  unmarried 
man,  having  no  family,  lives  at  lodgings,  has  rooms,  as  one  of 
the  witnesses  understood,  hired  by  the  year,  and  is  there 
about  two-thirds  of  the  time.  The  residue  of  the  time  he  is 
absent  on  business  of  the  firm,  of  which  he  is  a  partner,  prin- 
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cipally  ID  NewrYork  and  Philadelphia,  and  other  cities  of  tiie 
United  States.  One  of  the  witnesses  testified^  that  ob  one 
occasion  he  went  with  him  to  town-meeting  to  vote  at  an 
election — he  did  not  see  him  yote,  hut  understood  he  weDt 
there  for  that  purpose.  All  the  witnesses,  >  in  answer  to  the 
general  question,  where  was  the  home  of  Belknap,  saj  it  was 
at  Boston  :  That  they  should  address  him  at  that  plaee^  as 
bis  place  of  residencei  if  they  did  not  kjiow  of  bis  absence. — 
That  letters  from  abroad  are  addressed  to  him  at  that  plaoe« 
These  are  the  Reading  and  principal  facts  in  evidence  as  to 
Belknap's  being  a  citizen  of  Massachusetts.  That  he  is  a 
citizen  of  the  United  States  cannot  be  questioned ;  and  if  a 
citizen  of  any  particular  state,  within  the  sense  and  meaning 
9f  the  constitution  and  iaw,  it  must  be  of  Massachusetts. 
No  evidence  has  been  offered  to  raise  a  doubt  on  this  point. 
Whenever  absent  from  Boston  it  was  temporarily,  and  on  the 
business  of  the  plaintiffs.  And  to  deprive  an  American  citi- 
zen  of  the  right  of  suing  in  this  Coui^t,  on  the  ground  of  Jus 
not  being  a  citizen  of  any  particular  state,  there  ought  to  be 
very  strong  evidence  of  his  being  a  mere  wanderer,  without 
a  home.  Belknap  does  not  appear  to  stand  in  this  sitnatioii } 
his  domicil,  his  home,  ao4  permanent  residence,  may,  with 
the  greatest  propriety,  be  said  tp  be  in  Boston.  There  is  no 
pretence  that  this  was  merely  colourable  for  the  purpose  of 
qualifying  himself  to  bring  this  action ;  and  to  deprive  him 
of  that  privilege,  would  be  extending  their  disability  beyond 
the  reason  and  policy  of  the  law.  The  Acts  in  relation  to 
Belknap  do  not  appear  to  be  in  disputQi  so  far  as  I  have  un« 
derstood  them ;  and  if,  according  to  your  understanding  of 
the  evidence,  they  are  as  I  have  stated,  the  averment,  that 
he  is  a  citizen  of  the  state  of  Massachusetts,  is  sufficiently 
proved. 

IS,  The  next  inquiry  relates  more  to  the  mertis  of  the  came. 
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and  embraces  the  main  question  upon  which  the  rights  of  the 
parties  must  be  decided. 

The  actioQ  is  founded  on  a  special  contract,  alleged  to  have 
been  entered  into  by  the  defendant,  and  which  he  has  not 
complied  with*  The  declaration  contains  several  counts,  in 
which  the  cause  ot  action  is  in  some  respects  laid  in  different 
ways.  But  is  substantially,  that  the  defendant,  in  consideration 
that  Belknap  would  authorize  George  D'Wolf  to  draw  on  the 
phdntiffs  for  one  hundred  thousand  francs,  undertook,  and  pro-> 
mised  to  ship  for  account  of  George  D'Wolf,  on  board  such 
vessel  as  he  should  direct,  five  hundred  boxes  of  white  Havana 
sugar,  consigned  to  the  plaintiffs  in  this  cause,  accompanied 
with  the  necessary  averments,  and  allegations  of  breaches. 
And  the  great  question  is,  whether  this  contract  has  been 
proved  by  such  evidence  as  to  make  it  legally  binding  on  the 
defendant. 

The  letter  of  the  15th  of  November,  1825,  from  George 
D^Wolf  to  the  defendant,  requesting  him  to  ship  for  his  ac- 
eount,  five  hundred  boxes  of  white  Havana  sugar,  consigned 
to  the  pU^tiffs,  and  under-written  by  the  defendant,  '^  agreed 
tO|^  is  the  principal  evidence  in  the  cause  to  establish  the 
contract. 

It  is  said  that  this  letter,  under  the  statute  of  fraud,  does 
not,  on  its  face,  contain  any  i)inding  contract  on  the  part  of 
the  defendant,  and  that  the  defects  cannot  be  supplied  by  pa- 
rol evidence.  This  objection,  I  think,  cannot  be  sustained. 
The  first  question  to  be  settled,  and  which  is  matter  of  fact 
for  your  deternunation,  is,  whether  the  arrangement  between 
Belknap  and  Geoi^  D'Wolf,  as  to  the  authority  to  draw  on 
the  bouse  in  Marseilles,  on  the  shipment  and  consignment  of 
five  hundred  boxes  of  sugary  and  the  undertaking  of  the  de- 
fendant,  were  made  and  entered  into  at  one  and  the  same 
lime,  so  as  to  form  one  entire  transaction.  The  evidence  on 
rests  priAoipally  on  the  deposition  of  George  D' Wolf, 
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For  although  Mr.  Bull  did  not  hear  the  defendant  assent  ta 
the  arrangement,  yet  from  his  own  statement^  such  an  bt- 
rangement  or  contract  might  have  been  entered  into  by  the 
defendant  without  his  hearing  it ;  it  is,  therefore,  at  most, 
but  negative  kind  of  evidence,  and  ought  not  to  outweigh  the 
positive  testimony  of  George  D' Wolf,  unless  he  is  discredited 
in  some  way,  of  which  you  will  judge.  His  testimony  is  in 
writing,  and  will  be  submitted  to  you  when  you  withdraw  to 
make  up  your  verdict.  You  will  read  and  judge  for  your- 
selves. 

I  understand  him  to  say,  that  the  defendant  was  with  him 
when  they  first  met  in  Wall-street,  and  had  some  conversa- 
tion about  the  authority  to  draw,  and  the  shipment  of  the  su- 
gar. He,  George  D' Wolf,  then  stating  to  Belknap  that  he 
had  between  three  and  four  hundred  boxes  of  the  sugar  then 
in  the  defendant's  possession.  That  a  time  was  appointed  to 
meet  at  the  defendant's  counting-house  to  negotiate  further 
on  the  subject.  That  such  meeting  did  take  place,  and  the 
agreement  was  then  concluded,  as  contained  in  the  letter  of 
the  15th  of  November,  1825.  The  consideration  for  their 
undertaking,  was  the  authority  given  by  Belkoap  to  George 
D'Wolf  to  draw  on  the  plaintiffs  for  a  hundred  thousand 
francs. 

This  consideration,  it  is  true,  although  fully  proved,  is  not 
expressed  in  the  written  contract;  and  one  question  is,  whe- 
ther it  can  be  supplied  by  parol  evidence ;  and  I  think  it 
may  be,  if  the  undertaking  of  the  defendant  was  entered  into 
at  the  same  time  with  that  between  Belknap  and  George 
D'Wolf,  so  as  to  form  an  entire  transaction.  This  evidenee 
does  not  in  any  manner  contradict  the  written  agreement,  but 
is  perfectly  consistent  with  it  As  between  the  plaintiffs  and 
George  D'Wolf,  the  consideration  might  clearly  be  supplied 
by  parol  proof.  And  if  the  undertaking  of  the  defendant  was 
at  the  same  time,  it  required  no  consideration,  moving  from 
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the  plaintiffs  to  him ;  the  consideration  to  George  D'Wolf 
was  sufficient  to  uphold  and  support  the  contract  of  .the  de- 
fendant The  undertaking  of  the  defendant  to  make  the  ship- 
ment, was  certainly  the  principal,  if  not  the  *sole  consideration 
upon  which  Belknap  authorized  the  drafts  on  the  plaintifis. 
For  George  D'Wolf  says  expressly,  that  he  does  not  believe 
the  authority  would  have  been  given  without  such  undertak- 
ing by  the  defendant  So,  that  it  ihight  be  urged  with  great 
force,  that  the  whole  credit  was  given,  and  rested  on^the  en- 
gagement of  the  defendant  to  make  the  shipment  and  consign- 
ment If  the  contract  of  the  defendant  was  entered  into  at 
his  counting-house,  at  the  time  mentioned,  it  is  of  no  conse- 
quence that  the  letter  was  not  signed  until  the  day  after.  This 
was  only  reducing  to  form,  or  putting  into  the  shape  agreed 
upon,  and  consummating  the  arrangement,  and  would  have 
rdation,  as  between  these  parties,  to  the  time  when  the  agree- 
ment was,  in  point  of  fact,  entered  into. 

But  if  I  should  be  mistaken  in  this  view  of  the  evidence, 
and  you  should  be  of  opinion  that  the  contract  between  Bel- 
knap and  Creorge  D'Wolf  was  completed,  and  unconnected 
with  tlie  engagement  of  the  defendant,  before  he  undertook  to 
make  the  shipment  and  consignment,  then  the  evidence  is  not 
sufficient  to  maintain  the  presept  action.  It  would  then  be  a 
collateral  undertaking  made  subsequent  to  the  principal  con- 
tract, and  would  require  some  other  consideration  than  that 
which  supported  the  principal  contract.  Whether  it  is  indis- 
pensable that  such  consideration  should  be  expressed  in  the 
written  agreement  or  not,  is  unnecessary  to  decide,  because 
no  such  consideration  has  been  proved,  if  it  was  admissible  to 
supply  it  by  parol  evidence. 

3.  It  is  said  in  the  next  place,  that  the  plaintiff  has  failed 
in  establishing  a  right  to  recover  in  this  action,  by  reason  of 
a  variance  between  the  allegation  in  the  declaration  and  the 
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proof  in  support  of  it,  in  relation  to  the  letter  of  adyice  firooi 
Belknap  to  his  co-partnert^  appriziog  them  of  hta  baring  an* 
thorized  the  drafts  of  George  D' Wolf;  The  declanlioo  al- 
leges, "  that  in  consideration  that  the  plaintiffii  would  author^ 
ize  George  D'Wolf  to  draw  upon  tkem  for  one  hundred  then* 
sand  francs,*  the  defendant  undertook  and  promised,''  ke. 
But  that  the  written  authority  shown  in  evidence,  was  in 
blank  as  to  the  sum  to  be  drawn,  and  that  in  this  eonsbted 
the  variance. 

This  letter  being  in  blank  cannot  be  set  np  as  a  Tarianee 
between  the  allegation  and  the  proof.  This  declaration  does 
not  state  that  the  authority  was  in  writing,  or  refer  in  an/ 
way  to  the  letter  in  question ;  and  George  D* Wolf  sweara, 
that  he  was  authorized  to  draw  on  the  plaintiffs  for  one  bun* 
dred  thousand  francs.  That  in  pursuance  of  saeh  aolhoritj^^ 
he  did  draw  upon  them  for  that  sum,  and  his  bills  wers  ae* 
cepted  and  paid.  The  drafts  which  accompanied  the  letter  ef 
advice  showed  the  amount,  and  the  bills  having  been  paid, 
the  blank  is  of  no  importance  in  the  present  action. 

4.  The  next  inquiry  is,  whether  any  vessel  was  designated 
to  receive  the  sugars  according  to  the  terms  of  the  agreement* 
By  the  contract,  the  sugars  were  to  be  shipped  on  board  soeb 
vessel  as  George  D'Wolf  should  direct.  He  having  beeo«ae 
insolvent,  wrote  a  letter  to  Belknap,  authorizing  bim  to  make 
arrangement  with  the  defendant  on  this  subject,  and  to  de« 
signate  the  vessel,  which  he  accordingly  did,  and  gave  notice 
thereof  to  the  defendant,  and  demanded  the  shipment  of  the 
sugars.  This  was  amply  suflfeient.  The  authority  reserved 
to  George  D'Wolf,  to  direct  in  what  vessel  the  shipment 
should  be  made,  was  for  his  benefit,  which  he  might  waive. 
He  was  not  bound  personally  to  designate  such  vessel;  he 
might  do  this  by  his  agent,  and  the  authority  given  to  Bel- 
knap was  constituting  him  such  agent  for  that  purpose ;  and 
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the  act  of  Belknap,  in  this  respect,  was,,  in  judgment  of  law, 
the  act  of  George  D'Wolf.  And  it  is  in  proof,  that  the  ves- 
sel designated  was  in  every  respect  fitted  for  the  purpose. 
Nor  was  any  objection  made  by  the  defendant  at  the  time  on 
this  ground ;  but  he  declined  making  the  shipment,  because 
George  D'Wolf  had  not  furnished  him  with  funds  to  purchase  ' 
the  sugars  ;  and  Uie  objection  that  the  vessel  was  not  desig- 
nated by  George  D'Wolf  cannot  now  be  set  up.  The  act  of 
his  agent  was  his- act,  and  the  evidence  therefore  fully  sup- 
ports the  contract,  as  laid  in  the  declaration. 

5.  The  only  remaining  question  is,  as  to  the  rule  by  which 
the  damages  are  to  be  ascertained.  Upon  this  subject  much 
of  the  evidence  which  has  been  introduced  on  the  part  of  the  ' 
plaintiffs,  and  the  various  estimates  and  calculations  which 
have  been  submitted  to  you,  may  be  entirely  laid  aside,  ac- 
cording to  the  view  which  Ihave  taken  of  this  question.  I 
concur  with  the  defendant's  counsel  on  this  point,  that  the 
measure  of  damages  must  be  the  value  of  the  sugars  in  New- 
York,  at  the  time  of  the  breach  of  the  contract  by  the  defen- 
dant, in  refusing  to  make  the  shipment,  according  to  his  con- 
tract« 

If  this  was  a  question  between  George  D'Wolf  and  the 
plaintiffs,  for  settling  the  amount  of  the  proceeds  of  the  su- 
gars had  they  been  shipped,  it  might  have  required  the  ap- 
plication of  different  principles.  But  the  breach  of  contract, 
on'tbe  part  of  the  defendant,  consists  in  not  making  the  ship- 
ment and  consignment  according  to  his  undertaking.  He  did 
not  undertake  to  deliver  the  sugars  to  the  plaintiffs  at  Mar- 
aeillesw  He  bad  no  concern  with  the  transportation^  or  the  ex- 
penses incident  thereto.  If  he  had  shipped  the  sugars  on 
board  the  vessel  designated,  consigned  to  the  plaintiffs,  his 
contract  would  .have  been  complied  with.  The  plaintifis  are 
accordingly  entitled  to  recover  the  value  of  the  sugars  in  New- 
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York  J  at  the  time  when  the  defendant  was  bound  by  his 
contract  to  make  the  shipment.  This  amount  you  will  aseer- 
tain  from  the  evidence  that  has  been  offered  you  on  that  sub- 
ject 

Verdict  for  the  plaintiffs  for  nineteen  thousand  nine  hun- 
dred and  fifty  dollars  eighty-five  cents. 


Chaslvs  I.  Catlett-akp  James  Keith,  js.  v.  The  Pacific 
Iksubance  Company  of  New-Yobk. 

The  averment  of  the  citisenihip  of  the  parties,  to  gire  jurisdiction  to  a  Cireait 
Court,  is  a  necessary  averment,  and  must  be  proved  under  the  geoerai  ittae. 

It  is  not  necessary  that  a  citizen,  removing  from  a  territorj  of  the  UniCed 
States,  or  a  state,  into  another  state,  should  acquire  all  this  r^htsof  a  dtiaen 
of  the  state  into  which  he  removes,  by  the  laws  of  such  state.  It  is  sofficieot 
if  he  acquire  a  domicll  there.  Tet  the  declaration  most  aver  that  he  is  a 
citizen  of  the  state :  not  sufficient  to  aver  that  he  it  a  resident.  IKffionlty 
in  understanding  the  term  dUzeUf  as  used  in  the  constitution. 

If  one  make  such  removal  with  the  avowed  object  of  acquiring  a  right  to  «nc 
in  the  Circuit  Courts^  bat  with  the  intention  of  a  permanent  residence,  and 
not  to  return,  it  is  not  a  fraud  upon  the  law. 

The  register  of  a  vessel  is  the  only  document  which  need  be  on  board  duriag 
a  period  of  universal  peace,  in  compliauce  with  the  warranty  of  i>»ti^ypy! 
character. 

It  is  the  original  register  which  is  required  by  law  to  be  transmitted,  on  the 
loss  of  a  vessel,  to  the  Register  of  the  Treasury  to  be  cancelled :  And  as  it 
is  the  practice  not  to  destroy  the  register  after  it  is  cancelled,  it  is  ft  doca- 
ment  required  by  law  to  be  deposited  in  the  Register's  office ;  and  a  dnly 
certified  copy  is  legal  evidence. 

The  record  of  condemnation  of  a  vessel,  in  a  Court  of  Vice-Admiralty,  is  not 
evidence  per  m.  The  seal  does  not  prove  itself,  but  must  be  proved  by  a 
witness  who  knows  it ;  or  the  handwriting  of  the  judge  or  clerk  most  be 
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proved;  or  that  it  ii  an  examined  copy.     The  certificate  of  the  American 
Consul  is  not  sofficient  to  authenticate  it. 

The  testimony  of  the  captain,  that  a  survey  -was  held  on  the  vessel,  and  that 
the  surveyors  reported  that  she  could  not  be  repaired  but  at  too  great  an  ex- 
pense, and  that  she  was  thereupon  condemned  on  his  application*;  although 
,     not  evidence  of  these  proceedings,  was  held  to  be  evidence  that  he  coincid- 
«d  with  the  surveyors  in  opinion. 

An  averment  that  the  plaintiffs  have  an  entire  interest  in  themselves  in  the 
subject  insured,  cannot  be  supported  by  evidence  of  a  joint  interest  with 
others. 

I9or  can  an  averment  of  a  joint  interest  with  others,  be  supported  by  proof  of 
a  sole  interest. 

The  plaintiffs  purchased,  separately,  each  a  moiety  of  the  cargo,  which 
was  specie,  and  instructed  their  agent  to  get  it  insured  on  their  joint  ac- 
count :  The  agent  effected  the  insuiance,  but  the  policy  was  expressed  to  be 
on  account  of  ownert :  Afterwards,  one  of  the  plaintiffs  transferred  half  his 
share  to  the  person  who  was  to  go  in  the  vessel  as  supercargo.  Held,  that 
the  term  "owners/'  was  descriptive  of  the  persons  intended  to  be  insuied, 
and  referring  to  matters  out  of  the  policy,  was  open  to  explanation  by  ex- 
trinsic proof. 

As  the  nuderwriters  imdersfbod,  when  they  made  the  insurance,  that  it  was  on 
account  of  the  plaintiffs  only,  it  was  held,  that  they  could  not  set  up  that 
the  supercargo  became  an  owner  before  the  commencement  of  the  risk. 

The  bill  of  lading,  on  its  face,  and  the  other  papers,  showed  that  the  interest 
of  the  three  owners,  after  shipment,  was  joint :  But  there  was  an  endorse- 
ment on  the  bill  of  lading,  stating  that  one  half  the  cargo  was  the  property 
of  one  of  the  plaintiffs,  and  the  other  half,  the  property  of  the  other  plaintiff 
and  the  supercargo :  Held,that  the  endorsement  was  intended  only  to  show 
the  extent  of  each  owner's  interest ;  and  that  the  separate  purchase  of  the 
cargo,  together  with  the  endorsement,  did  not  prove  that  their  interests  were 
several.  . 

Before  the  end  of  the  voyage,  it  was  broken  up,  and  the  insured  abandoned  on 
learning  the  fact.  The  instructions  to  the  master  and  supercargo,  showed 
that  the  rights  and  duties  of  the  latter,  as  supercargo,  were  not  to  commence 
nntil  the  end  of  the  voyage.  On  the  loss  of  the  voyage,  the  master  delivered 
the  specie  to  the  agent  of  the  supercargo,  and  it  was  invested  in  cotton. 
Held,  that  as  the  supercargo  was  not  interested  in  the  policy,  his  acts  did 
not  bind  the  other  joint  own^riB ;  and  that  his  capiicity  of  supercargo  sus- 
pended whatever  powers  he  might  have  had  as  a  partner,  and  that  the  in- 
vestment by  him  of  the  specie,  was  as  agent  for  the  underwriters,  and  did 
not  constitute  an  act  of  ownership,  so  as  to  waive  the  abandonment. 


$0%  '  2^W-TOUC, 

CMlett  and  Kctdi  c.  Fadfic 


This  was  an  action  of  assampsit,  oo  a  policy  of  insmaneey 
on  the  cargo  ^(  the  brig  S]^inx.  The  questions  decided  arose 
on  a  motion  for  a  nonsuit. 

The  policy,  which  was  in  the  common  form,  and  dated  on  die 
2d  of  February,  1818,  purported  to  be  elfected  by  Le  Roy, 
Bayard,  &  Co.,  on  account  of  the  owners,  upon  all  kinds  of 
lawful  goods  and  merchandises,  laden  or  to  be  laden,  on  board 
the  good  American  brig  called  the  Sphinx,  at  and  from  Alex- 
andria, Columbia,  to  Canton,  and  at  and  from  thence  back  to 
Alexandria ;  begiaoing  the  adventure  on  said  goods  from  and 
immediately  following  the  loading  thereof  on  board  the  said 
vessel  at  Alexandria,  &c.  The  amount  insured  was  30,000 
dollars. 

The  declaration  contained  two  special  counts,  the  first  of 
which,  after  setting  out  the  policy,  averred  an  undertaking  of 
the  company  to  insure  the  plaintifis  ;  and  that  30,000  Span- 
ish milled  dollars  were  shipped  at  Alexandria  on  board  the 
4Sphinx ;  and  an  interest  in  the  plaintifis :  That  said  vessel,  on 
the  31st  of  March,  1818,  sailed  on  her  said  voyage,  in  the 
course  of  which,  she  was,  with  the  said  goods,  wholly  lost 

The  averment  of  loss  in  the  second  count,  was  as  follows : 
That  the  vessel  having  been  disabled  by  the  perik  of  the  seas, 
was  obliged  to  seek  a  port;  and  on  the  31st  of  July,  1818, 
having  reached  the  Isle  of  France,  a  survey  was  held  upon 
her,  and  the  surveyors  reported  that  she  could  not  be  repair- 
ed but  at  a  cost  of  20,000  dollars ;  whereupon  the  vessel  was 
sold  by  a  decree  of  the  Court  of  Vice-Admiralty,  and  the 
voyage  broken  up,  and  the  plaintifis  abandoned  to  the  defen- 
dants the  part  of  the  cargo  insured  by  them. 

The  Court  having  decided  that  the  preliminary  proof  was 
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sufficient;  the  plaintiffs  introduced  the  following  evidence^ 
subject  to  exceptions : 

The  policy,  and  invoice  of  tfie  cargo. 
A  copy  of  the  register  of  the  vessel,  certified  by  Joseph 
Nourscy  Register  of  the  Treasury  of  the  United  States,  to  be 
a  true  copy  of  the  original  register  on  file,  in  the  registry- 
office,  which  certificate  was  duly  authenticated  by  the  Secre- 
tary of  the  Treasury. 

The  deposition  of  Peyton  R.  Page,  the  master  of  the  ves* 
ael,  taken  under  the  act  of  Congress     He  testified  that  the 
cargo  of  the  vessel,  when  she  sailed  from  Alexandria,  on  the 
dlst  of  March,  1818,  consisted  of  twenty-two  kegs  and  seven- 
teen boxes,  containing  90,000  Spanish  milled  dollars,  and  of 
twenty- four  barrels  of  ginseng.     That  on  the  5th  of  April, 
the  brig  met  with  difi  injury  in  the  Potomac,  which  it  took 
until  the  11th  of  April  to  repair.     Proceeding  on  her  voyage, 
she  l\ad  bad  weather,  which  caused  the  vessel  to  labour  and 
strain  very  much,  and  the  oakum  worked  out  of  her  seams 
next  the  copper,  in  consequence  of  which  she  leaked  consi- 
derably, and  it  was  thought  advisable  to  bear  away  for  Ma- 
deira to  repair.    There  she  was  calked,  and  on  the  16th  of 
May,  proceeded  on  her  voyage.     From  the  20ih  of  June  to 
the  16th  of  July,  they  had  very  heavy  weather,  and  rough 
sea39  the  vessel  labouring  and  leaking  badly.     On  the  16th 
day  of  July,  she  encountered  one  of  the  heaviest  gales  of  wind 
the  deponent  ever  knew,  and  was  so  much  strained,  that  the 
next  day  she  made  three  feet  water  in  fifteen  minutes,  and  all 
the  pumps  kept  her  free  with  difficulty.     The  seams  on  the 
larboard  side  were  open  abreast  and  abaft  the  mainmast,  the 
length  of  five  feet    The  stone  ballast,  guns,  and  spare  spars 
were  thrown  overboard.    The  vessel  worked  in  a  frightful 
degree,  so  that  the  decks  and  beams  were  constantly  in  mo- 
tion.    The  weather  moderating  on  the  31st,  the  crew  cover- 
ed the  seams  with  canvass,  which  diminished  the  leak,  but 
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the  brig  contioued  to  work  »  if  going  to  pieces.     AH  hands 
were  unanimous  for  making  for  the  first  port,  and  on  the  29th 
of  July,  they  arrived  at  the  Isle  of  France.     A  survey  ivas 
held  on  the  31st  of  July,   and  the  cargo  having  been  landed 
by  order  of  the  surveyors,  they  again  went  on  board  on  the 
14th  of  August,  and  had  the  brig  opened  in  various  places, 
when  it  was  found,  deponent  being  present  and  seeing  it,  that 
eight  of  her  puttocks  were  broken  on  her  larboard  side,  and 
two  or  three  on  her  starboard  side.     And  the  said  surveyors 
reported,  that  the  said  brig  could  be  repaired,  but  that  it 
would  cost  to  repair  her  there,  as  much  as  20,000  dollars ; 
upon  which  report,  and  upon  the  request  of  deponent,  the 
Court  of  Vice- Admiralty,  in  the  Isle  of  France,  ordered  the 
said  brig  to  be  sold,  and  she  was  sold  accordingly.    There 
was  no  opportunity  to  send  on  the  cargo  to  Canton.    Annexed 
to  Paige's  deposition  were  the  bill  of  lading,  his  letter  of  in- 
structions, and  the  letter  of  instructions  to  Thomas  R.  Keith> 
the  supercargo. 

The  bill  of  lading  purported  that  90,000  Spanish  milled 
dollars,  marked  and  numbered  in  the  margin,  22  kegs,  17 
boxes,  were  shipped  on  board  the  Sphinx,  by  Charles  I.  Cat- 
lett,  James  Keith,  jr.,  and  Thomas  R.  Keith ;  to  be  delivered 
at  Canton,  to  Thomas  R.  Keith,  supercargo,  on  board,  or  his 
assigns.     On  the  bill  was  the  following  endorsement : 

45,000 — say  forty-five  thousand  dollars,  the  property  of 

James  Keith,  jr.,  and  Thomas  R.  Keith. 
45,000 — ^say  forty-five  thousand  dollars,  the  property  of 

Charles  I.  Catlett. 

990,000 

The  letter  of  instructions  to  Captain  Page,  which  con- 
tained all  his  instructions,  was  as  follows  : 
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Jilexandriay  March  28^  1818. 
Capt.  Peyton  R.  Page, 

Dear  sir — You  will  please  take  command  of  the  brig  Sphinx, 

and  proceed  from  hence  to  Canton,  in  China,  where  you  will 

deliver  your  cargo  to  Mr.  Thomas  R.  Keith,  supercargo  on 

board.     Mr.  Keith  will  furnish  you  with  a  return  cargo,  with 

which  you  will  please  proceed  from  Canton,  with  all  possible 

despatch,  direct  to  this  port,  guarding  against  any  deviation 

that  might  affect  our  insurance  ;  lind  we  wish  you  to  be  very 

particular  to  conform  to  the  laws  and  customs  of  China. — 

Wishing  you  a  pleasant  voyage,  we  remain  your  friends  and 

servants,  ChaIilss  I.  Catlett, 

James  Keith,  jr. 

The  letter  of  instructions  to  Thomas  R.  Keith,  the  super- 

cargo,  was  as  follows  : 

Alexandria,  March  26,  1818. 
Mr.  Thomas  R.  Keith, 

Dear  sir — We  have  shipped  on  board  brig  Sphinx,  Peyton 
R.  Page,  master,  ninety  thousand  Spanish  dollar^,  to  your 
address,  which  we  wish  you  to  invest  on  your  arrival  at  Can- 
ton, in  the  articles  named  in  the  annexed  memorandum.  If 
our  money  should  not  be  sufficient  to  load  the  brig  back,  you 
are  at  liberty  to  negotiate  a  credit  in  Canton,  for  a  sum  not 
exceeding  thirty  thousand  dollars ;  and  for  this  object  we 
hand  you  a  power  of  attorney,  and  letters  from  our  highly 
respectable  friends,  Messrs.  James  and  Thomas  H.  Perkins, 
of  Boston,  and  Le  Roy,  Bayard,  &  Co.,  of  New-York,  which, 
WB  trust,  will  enable  you  to  obtain  a  credit  on  the  most  fa- 
vourable terms.  As  a  compensation  for  your  services,  we 
agree  to  allow  you  three  per  cent,  commission.  Relying 
upon  your  best  exertions  to  promote  our  interest,  and  wish- 
ing you  a  pleasant  voyage,  we  remain  your  friends  and  ser- 
vants, Chablss  I.  Catlett, 

James  Keith,  jr. 
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P.  S. — March,  SSth,  1818. — If  you  cannot  obtain  freight, 
and  find  it  necessary  to  fill  up  the  brig,  and  can  obtain  credit 
upon  such  terms  as  you  think  &yourable,  you  are  at  liberty  to 
take  a  credit  of  sixty  thousand  dollars,  instead  of  thirty  thou- 
sand. Be  careful  to  be  placed  upon  the  most  (arograble  foot- 
ing, as  we  shall  be  very  careful  to  promptly  comply  with 
your  engagements.     Yours  truly, 

Chables  L  Catlett, 
James  Keith,  jr. 

The  plaintiffs  also  gave  Thomas  R.  Keith  the  following 
letter  of  attorney  : 

Know  all  men  by  these  presents,  that  we,  Charles  I.  Cat- 
lett  and  James  Keith,  jr.,  of  Alexandria,  District  of  Colum- 
bia, have  nominated  and  appointed^  and  by  these  presents,  do 
nominate  and  appoint  Thomas  R.  Keith,  our  agent  and  attor- 
ney, to  transact  our  business  in  Canton.  Also,  to  negotiate 
a  loan,  or  purchase  merchandise  on  a  credit,  hereby  binding 
ourselves  and  our  heirs  to  comply  with  all  contracts  made  for 
our  account  in  Canton,  by  said  agent  and  attorney.  Given 
under  our  hands  and  seals,  the  28th  day  of  March,  1818. 

Sealed,  &c.  in  the  pre->  Charles  I.  Catlbtt, 

senceof  A.  Moore.    3  James  Keith,  jr. 

It  appeared  from  this  deposition,  tiiat  after  the  vessel  was 
condemned.  Captain  Page  delivered  the  dollars  to  Mr.  Bick* 
ham,  the  American  Consul  at  the  Isle  of  France^  and  the 
agent  of  Thomas  R.  Keith.  He  was  selected  by  Page  and 
Keith  as  the  safest  person  they  could  get  to  take  charge  of  it 
Captain  Page  considering  Keith  as  a  part  owner,  thoo^t 
himself  justified  in  delivering  the  same  to  his  agent,  believ- 
ing it  to  be  the  best  course  he  could  pursue  for  those  who 
might  be  interested  in  the  cargo.  Not  wishing  to  create  any 
expense  to  the  owners,  in  relation  to  himself,  he  engaged  as 
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a  mate  on  board  a  ship,  and  left  the  Isle  of  France.  What 
became  of  the  dollars  he  did  notknow,  but  had  understood 
that  they  were  laid  out  in  cotton  at  that  place. 

A  copy  of  the  proceedings,  and  condemnation  of  the  vessel, 
in  the  Court  of  Vice- Admiralty,  at  the  Isle  of  France,  with  a 
certificate  of  the  American  Consul  to  authenticate  it,  was  of- 
fered in  evidence,  without  any  other  proof  of  its  authenticity. 
The  impression  on  the  seal  of  the  Court  was  efiaced. 

The  plaintiffs  offered  the  following  evidence,  (besides  the 
invoice,  bill  of  lading  and  endorsement,)  in  relation  to  their 
interest  in  the  policy  : 

Charles  I.  Catlett  and  Jani^s  Keith,  jr.,  -each  furnished  a 
moiety  of  the  90,000  dollars,  separately.  After  it  was  ship- 
ped, and  between  the  20th  and  last  of  February,  James  Keith, 
jr.,  declared  in  the  presence  of  Page  and  Catlett,  that  he  had 
given  to  his  brother,  Thomas  R.  Keith,'  one-third  of  his  in- 
terest in  the  shipment,  and  that  he  was  to  have  one-third  of 
the  profits.  James  Keith,  jr.,  observed,, that  he  presumed  it 
would  be' an  insurable  interest,  and  Oatlett  agreeiqg  with  him 
said,  that  as  they  were  short  .insured,  he  would  write  ta 
Thomas  H.  Perkins,  of  Boston,  to  effebt  further  insurance, 
and  that  Thomas  R.  Keith's  interest  should  be  insured  in  the 
Boston  policy.  Page  believed  that  Thomas  R.  Keith  had  no 
interest  in  the  shipment  until  about  the  time  of  thi»  conversa- 
tion. On  th^  4th  of  February,  Perit  &  Cabot,  of  Phila- 
del])h]a,  gave  Thomas  R.  Keith  a  letter  to  Messrs.  Perkins  & 
Co.,  introducing  him  as  the  supercargo  of  the  Sphinx,  belong- 
ing to  the  plaintiffs. 

The  letters  to  Le  Roy,  Bayard,  &  Co.,  and  to  Thomas  H. 
Perkins,  directing  the  insurance  to  be  made,  were  as  fol- 
lows : 

76 
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< 

Alexandria^  January  29,  1818. 
Messrs.  Le  Roy,  Bayard,  &  Co. 

Gentlemen — Will  you  have  the  goodness  to  effect  insur- 
ance on  joint  account  of  Mr.  James  Keith,  jr.,  and  myself, 
upon  brig  Sphinx,  captain  Peyton  R.  Page,  from  Alexandria 
to  Canton,  and  back  to  Alexandria,  against  all  risks  ?  Say  on 
vessel  10,000  dollars,  valued  at  this  sum — On  specie  70,000 
dollars,  provided  it  can  be  done  in  an  office  of  unquestionable 
solidity,  at  or  under  six  and  a  half  per  cent  The  balance  of 
the  specie  we  can  get  insured  here  at  that  rate.  The  brig  is 
in  complete  order,  and  will  probably  sail  by  the  middle  of 
February.     Very  respectfully  your  most  obedient  servant, 

*  Charles  I.  Catlbtt. 

Alexandriay  March  5,  1818, 
Colonel  Thomas  H.  Perkins, 

Dear  sir — If  perfectly  convenient,  you  may,  if  you  please, 
effect  insurance  on  specie  out,  and  merchandise  home,  at  and 
from  Alexandria,  to,  at,  and  from  Canton,  back  to  Alexandria, 
with  the  vsual  privileges  for  trade  and  refreshments ;  say 
26,000  dollars,  per  brig  Sphinx,  Peyton  R.  Page,  master,  for 
account  of  James  Keith,  jr.,  Thomas  R.  Keith,  and  Charles  T. 
Catlett,  if  to  be  done  at  six  per  cent  Mr.  James  Keith,  jr., 
and  myself,  have  already  had  insurance  effected  on  80,000 
dollars.  With  esteem  and  respect,  your  most  obedient  ser* 
vant,  Charles  I.  Catlett. 

<  • 

William  Bayard,  jun.  of  the  house  of  Le  Roy,  Bayard,  &• 
Co.,  testified,  that  he  went  with  his  father  to  the  office  of  the 
defendants  to  get  the  insurance  effected ;  that  his  father  went 
into  the  office  with  Catlett's  letter,  directing  the  insurance  to 
be  made,  and  that  it  was  their  practice  to  show  such  letters  to 
the  underwriters. 
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A  letter  was  introduced  from  Catlett  to  Le  Roy,  Bayard,  fc 
Co.,  dated  the  7th  of  February,  acknowledging  the  receipt  of 
a  letter  advising  James  Keith,  jtin.  and  Catlett  of  the  insur- 
ance on  the  Sphinx  and  cargo.  Thomas  H.  Perkins.^  Co. 
effected  the  insurance  in  Boston,  agreeably  to  the  directions 
of  Catlett,  at  the  office  of  the  Suffolk  Insurance  Company,  who 
subsequently  paid  the  loss. 

John  Wheelwright,  who  was  called  to  prove  the  residence 
of  the  plaintiffs,  testified,  that  James  Keith,  jun.  was  a  resident 
of  Virginia.  In  December,  18^4,  Catlett  removed  to  Vir- 
ginia, and  still  resides  there.  About  the  time  of  his  removal^ 
he  informed  witness  that,  as  a  resident  in  the  District  of  Co* 
lumbia,  he  could  not  sue  in  the  United  States  Courts,  and  that 
he  meant  to  procure  a  residence  elsewhere,  to  enable  him  to 
sue.  He  said  he  intended  to  leave  Alexandria,  and  not  re* 
turn,  and  to  reside  permanently  in  Virginia.  On  his  removal 
he  took  a  lease  of  a  house  in  Virginia  for  one  year.' 

On  this  evidence  the  plaintiffs  rested  their  case ;  and, 

T.  A.  Emm£t  and  G.  Grivfen  for  the  defendants,  moved 
for  a  nonsuit  on  the  following  grounds : 

1.  That  Catlett,  as  a  citizen  of  the  District  of  Columbia^ 
could  not  sue  in  this  Court,  and  that  he  had  not  acquired  the 
right  by  his  residence  in  Virginia. 

In  support  of  this  position  it  was  contended,  that  Catlett, 
having  removed  to  Virginia  with  the  avowed  object  of  acquir- 
ing a  residence  so  as  to  enable  him  to  sue  in  the  Circuit  Court, 
it  was  an  act  in  /raudem  legis,  and  the  right  to  sue  in  such 
Court  could  not  be  acquired  by  it.  It  stood  on  precisely  the 
same  ground  as  the  assignment  of  a  chose  in  action  for  the 
same  purpose,  which  had  been  decided  not  to  give  the  Court 
jurisdiction.     And  it  was  held  to  be  immaterial  that  the  as- 
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signment  of  the  chose  in  action  was  for  a  valuable  considera- 
tion ;  the  decision  was  on  the  ground  that  it  was  an  attempt 
to  deprive  the  state  Courts  of  their  jurisdiction.  What  varies 
this  case  from  that  in  principle  ?  They  are  neither  of  them 
cases  contemplated  by  the  constitution. 

2.  That  the  plaintiffs  had  not  proved  the  warranty  that  the 
Sphinx  was  an  American  vessel. 

The  warranty  of  national  character  implies,  that  the  vessel 
shall  have  the  necessary  papers  on  board  to  show  such  cha- 
racter.* But  no  evidence  has  been  offered  to  show  that  any 
such  papers  were  on  board  during  the  voyage  ;  and  the  ves- 
sel is  not  even  proved  to  have  been  American.  The  transcript 
from  the  Treasury  Department  is  but  a  copy  of  a  copy,  and 
as  such  cannot  be  evidence.  It  is  not  the  original  register 
which  is  sent  to  the  Treasury  Department  when  the  vessel  is 
lost.     That  remains  with  the  Collector. 

3.  That  the  loss  of  the  property  insured  was  not  proved. 
The  loss  is  not  pretended  to  have  been  an  actual  total  loss, 

and  the  plaintiffs  have  not  made  out  such  a  technical  totsd  loss 
as  the  law  considers  equivalent  to  an  actual  one.  There  is  no 
proof  that  the  Sphinx  could  not  have  been  repaired  at  the 
Isle  of  France.  What  the  daptain  says  of  the  proceedings  of 
the  surveyors  and  Court  of  Admiralty  is  not  evidence.  He 
should  have  given  his  own  opinion  as  to  her  being  reparable, 
and  at  what  expense.  This  he  has  not  done ;  he  only  says  that 
some  of  her  puttocks  were  broken.  Why  was  he  not  called 
upon  to  prove  the  report  of  the  surveyors,  and  the  other  pro- 
ceedings of  the  Court  at  Mauritius  ?  Why  were  not  the  sur- 
veyors themselves  examined  ? — ^for  even  a  copy  of  their  re- 
port, if  established  in  proof,  would  not  be  evidence  of  tne  (acts 
contained  in  it.^  The  record  of  a  Court  of  Vice-Admiralty 
ifi  only  evidence  of  the  fact  of  condemnation ;  but  in  this  case 

«  Phil.  Ins.  127. ;  14  John. 314. ;  1  Goody's  Mar.  406.       b  6Cranch^ 206. 219. 
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there  is  no  survey  proved  and  no  condemnation.  The  pro- 
ceedings of  the  Court  of  Vice- Admiralty  are  not  evidence  per 
se;  and  no  proof  has  been  offered  of  the  seal,  which  is  effaced, 
of  handwriting,  nor  any  thing  else.  It  was  not  a  Court  acting 
under  the  law  of  nations,  but  a  municipal  Court  of  the  coun-. 
try.  The  condemnation  binds  the  rights  of  no  one,  but  is  a 
mere  justification  of  the  acts  of  the  master.  The  question 
whether  the  voyage  was  properly  broken  up,  is  a  question  of 
law  for  the  Court  to  determine.^ 

4.  That  there  was  a  non-joinder  of  parties,  Thomas  R.  Keith, 
one  of  the  owners  insured,  not  having  been  made  a  plaintiff. 

All  the  owners  should  have  been  joined.^  The  policy  is 
on  account  of  owners.  It  is  immaterial  who  were  the  owners 
when  the  policy  was  made.  The  question  is,  who  were  the 
owners  when  the  policy  attached ;  that  is,  on  shipment  of  the 
goods?  The  bill  of  lading  shows  that  at  this  time  Thomas  R. 
Keith  was  an  owner.  And  the  evidence  of  Page  does  not 
prove  that  he  was  not  an  owner  even  before  the  insurance 
was  effected  ;  and  what  he  says,  is  of  a  conversation  of  the 
plaintiffs  in  the  absence  of  the  defendants,  and  not  evidence. 
The  letters  from  Catlett  to  Bayard  &  Co.  and  to  Perkins  are 
not  evidence.  It  docs  not  appear  that  the  defendants  knew 
wheri  they  insured  that  it  was  for  the  plaintiffs  only.  The  let- 
ter from  Catlett  to  Bayard  is  not  proved  to  have  been  shown 
to  them  ;  and  if  it  had  been,  parol  evidence  could  not  be  ad** 
mitted  to  alter  the  legal  construction  of  the  policy.  All  pre- 
vious contracts  and  explanations  are  merged  in  the  policy,  and 
a  Court  of  Equity^  alone  can  rectify  it.  What  is  the  legal 
construction?  That  all  the  owners  at  the  time  of  shipment 
were  intended  to  be  insured.  The  insurance  is  on  goods  la- 
den or  to  be  laden  on  board,  and  the  risk  is  to  commence  from 
the  lading.     Probably  there  was  no  interest  in  any  one  when 

c  Kinf  V.  Del.  Int.  Co.  6  Cranch,  71.  d  16  John.  Rep.  34. 

e  2  Cnncb,  419. 
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the  insufaace  was  efiected.     If  partoerabip  property  is  ii 
ed,  it  U  on  account  of  all  the  partners,  unless  it  dearly  qipear 
to  be  for  account  of  only  some  of  them. 

5.  That  there  was  a  variance  between  the  declaration  and 
proof:  The  declaration  arerred  a  joint  interest  in  Catlett  and 
James  Keith,  jun.  and  the  evidence  showed  that  their  interests 
were  several/ 

6.  That  the  plaintifis  had  exercised  acts  of  ownership  over- 
the  property  insured  after  abandonment,  by  investing  the 
specie  in  cotton. 

Thomas  R.  Keith  was  one  of  the  insured,  and  a  partner 
with  the  plainti£Gi  in  the  specie,  and  his  acts  at  the  Isle  of 
France  afe  binding  upon  them.  He  received  the  property  as 
owner.  ^  And  this  view  of  the  case  is  the  most  agreeable  to 
justice.  The  investment  of  the  specie  in  cotton  was  a  speeu- 
lation  made  by  him  for  their  joint  benefit,  and  because  it 
proved  to  be  a  losing  one,  the  loss  ought  not  to  be  thrown 
upon  the  defendants ;  they  did  not  undertake  to  insure  against 
the  fluctuations  in  the  market  This  was  such  an  act  ofown^ 
ership  as  waived  the  abandonment.^ 

D.  B.  Ogden  and  J.  Duer  for  the  plaintiffs,  insisted — 

1.  That  the  defendants  could  not  avail  themselves  of  the 
objection,  that  Catlett  was  not  a  citizen  of  Virginia  under  the 
general  issue ;  they  should  have  pleaded  it  in  abatement.  But 
he  has  been  proved  to  be  a  citizen  of  Virginia,  and  the  Court 
cannot  inquire  into  his  reasons  for  becoming  so.  He  has 
sbrought  himself  within  the  constitution  and  laws,  and  is  by 
their  provisions  entitled  to  sue  in  this  Court;  and  what  power 
have  the  Court  to  say  that  his  case  forms  an  exception?  The 
case  of  a  chose  in  action  is  not  analogous }  in  that  case  Con- 
gress were  obliged  to  pass  an  act  specially  providing  against 

/  2  Cranch,  419, ;  3  Stark.  1 159. ;  6  Taunt.  206. ;  16  Eait,  141. 
g  Phil.  Ins.  453. ;  6  Crancb,  272.  h  10  John.  177. 
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a  fraudalent  assignment ;  and  if  they  had  not  expres§ly  inter* 
fered  by  law,  this  Court  must  have  entertained  a  suit  where 
the  consignment  had  been  made  merely  to  give  the  Court  ju- 
risdiction. And  this  is  the  strongest  argument  against  this 
position  of  the  defendant's  counsel.  In  the  case  of  the  chose 
in  action,  dted  from  Dallas,  the  assignment  was  considered  by 
the  Court  as  collusive  and  without  consideration,  and  no  in- 
terest passed  by  ft  Here  there  has  been  a  real  bona  fide  re- 
moval. The  motive  was  not  merely  to  give  the  Court  juris- 
diction ;  it  was  a  permanent  removal. 

2.  The  only  document  necessary  to  prove  the  national  cha- 
racter of  the  vessel,  was  her  register.^  The  voyage  was  in  a 
time  of  general  peace,  and  the  documents  required  during  war 
could  not  be  wanted.  Evidence  of  American  ownership  is 
tnowj^ prima  facie^  to  prove  this  warranty. 

3.  The  proof  of  loss  is  sufficient :  At  any  rate  there  is 
enough  to  go  to  the  jury.  The  testimony  of  Page  shows  the 
injuries  the  vessel  had  sustained,  and  it  is  a  reasonable  infer<- 
ence  from  his  conduct,  and  what  he  says  of  the  report  of  the 
surveyors,  that  his  opinion  coincided  with  theirs.  If  the  pro- 
ceedings of  the  Court  which  condemned  her  are  not  them- 
selves in  evidence,  the  captain  does  prove  the  facts  that  a  re- 
port of  unseaworthiness  was  made  by  the  surveyors,  and  that 
the  vessel  was  condemned  and  the  voyage  broken  up. 

4.  It  is  true  that  all  the  parties  interested  in  the  policy 
must  be  joined.  But  Thomas  R.  Keith,  although  interested 
in  the  shipment,  had'no  interest  in  the  insurance.  The  con^- 
struction  of  the  policy  is  not  necessarily  that  it  was  for  all  the 
owners.  ** Owners"  does  necessarily  mean -sole  owners. 
There  can  be  no  doubt  that  the  plaintiffs  had  a  right  to  insure 
their  separate  interest ;  and'  the  only  question  is,  for  whom 
was  the  insurance  made  ?  It  was  effected  by  Le  Roy,  Bayard, 
&  Co.  as  agents^  Agents  for  whom  ?   Certainly  for  their  em- 

i  14  John.  314.     .  k  2  ^rrgf.  nnd  Ranle.  183- 
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plojers,  who  were  the  plainlifis.  They  paid  the  premium,  and 
were  the  only  parties  to  the  contract.  Thomas  R.  Keith  had 
nothing  to  do  with  it,  and  can  have  no  interest  in  it  Even 
if  Thomas  R.  Keith  had  been  an  owner  at  the  time  the  policy 
was  effected,  which  he  was  not,  it  would  have  made  no  diflfer- 
ence,  so  long  as  those  who  effected  the  insurance  were  agents 
for  the  plaintiffs  alone. 

5.  The  averment  of  joint  interest  in  the  plaintiffs  is  proved. 
Why,  if  their  interests  were  separate,  are  there  no  marks  upoa 
the  boxes?  Suppose  a  loss,  who  would  have  borne  it?  There 
is  nothing  by  which  each  could  know  his  own  property.  The 
memorandum  on  the  back  of  the  bill  of  lading  was  only  to 
show  their  shares  in  interest ;  and  is  this  to  be  received  to 
disprove  a  partnership  positively  made  out  ? 

6.  The  fact  of  the  investment  of  the  specie  in  cotton  is  not 
made  out.  But  suppose  it  were :  The  specie  was  to  be  deliver* 
ed  to  Thomas  R.  Keith  at  Canton,  and  not  before ;  and  until  it 
reached  Canton,  he  had  no  right  to  interfere  with  it  93  joint 
owner,  supercargo,  or  in  any  other  capacity,  for  the  owners. 
The  master  was  the  sole  and  exclusive  agent  for  the  owners 
during  the  voyage,  and  the  only  person  whose  acts  could  affect 
their  rights.  No  one  in  case  of  loss  had  any  right  to  inter- 
fere with  the  cai^  except  the  master.  And  die  abandonment 
constituted  him  an  agent  for  the  underwriters.  If  a  specula- 
tion was  made  it  was  for  their  benefit.  It  is  immaterial  that 
Thomas  R.  Keith  made  the  investment.  He  could  have  no 
right  to  act  for  the  owners ;  and  if  he  had  any  agency,  it  was 
as  a  sub-agent  for  the  underwriters  through  the  captain.  The 
captain  by  hisJetter  of  instructions  could  not  deliver  the  specie 
to  Thomas  R.  Keith  until  their  arrival  at  Canton.  It  is  a  mere 
inference,  that  Thomas  R.  Keith  did  make  the  investment  for 
the  benefit  of  the  owners ;  there  is  no  proof  of  the  fact  It  is 
also  an  assumption  that  he  acted  in  the  capacity  of  joint  owner. 
Suppose  the  master  a  joint  owner.    Would  his  duty  to  act  for 
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the  iosurefs  be  taken  away  because  he  was  owner  as  well  as 
master?  It  is  said,  that  It  is  to  be  inferred  from  the  nature 
of  the  act  thai  it  was  done  by  Keith  as  joint  owner,  and  for 
the  benefit  of  the  owners.  But  why?  It  was  necessary  to 
transport  the  specie  from  the  Isle  of  France — it  could  not  re- 
main there ;  and  the  cotton^  for  aught  that  appears,  could  be 
as  easily  transported.  That  the  investment  was  a  judicious 
one  is  no  evidence  that  he  acted  for  the  owners  and  not  for 
the  underwriters.  If  he  was  acting  for  the  benefit  of  the  lat- 
ter, it  is  to  be  presumed  he  would  have  acted  judiciously. 
And  the  investment  was  such  an^ct  as  if  made  for  them  would 
have  been  good.'  But  if  the  act  was  conclusive  against  him- 
self it  did  not  bind  his  copartners,  if  they  were  such.  If  there 
was  a  copartnership,  the  abandonment  dissolved  it. 

THOMPSON,  J.  I  regret  that  the  counsel  have  not 
thought  proper  to  adopt  the  course  I  suggested,  of  putting  this  ' 
cause  into  the  shape  of  a  special  verdict,  or  a  case  subject  to 
the  opinion  of  the  Court,  so  as  to  afford  me  an  opportunity  of 
giving  a  more  deliberate  consideration  to  the  several  points 
that  have  been  raised  on  the  motion  for  a  nonsuit,  than  is  prac- 
ticable in  the  hurry  of  a  trial.  But  as  this  course  has  not  been 
deemed  expedient,  I  must  proceed  and  dispose  of  these  ques- 
tions according  to  first  impressions. 

1.  It  has  been  objected  in  the  first  place,  that  the  plaintiffs 
have  not  shown  themselves  entitled,  under  the  constitution 
and  laws  of  the  United  States,  to  bring- their  action  in  this 
Court. 

There  can  be  no  doubt  but  that  under  the  present  pleadings 
it  is  necessary  for  the  plaintiffs  to  prove  that  they  are  citizens 
of  Virginia,  and  that  the  defendants  are  citizens  of  New-  York. 
It  has  been  said  on  the  part  of  the  plaintiffs,  that  the  question 

{  1  Mar.  Ins.  170. ;  I  Term  Rep.  621.  n. 
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cannot  arise  upon  the  plea  of  the  general  issue,  but  must  be 
raised  by  a  plea  in  abatement.  This  proposition  I  think  can- 
not be  sustained.  The  citizenship  of  the  parties  is  a  necessa- 
ry averment  in  the  declaration,  and  the  want  of  it  is  error  for 
which  the  judgment  would  be  reversed.  And  by  the  plea  of 
the  general  issue,  the  proof  of  all  necessary  averments  is  thrown 
upon  the  plaintiff. 

The  question  for  consideration  then  is,  whether,  in  the 
present  case,  this  averment  has  been  proved.  There  is  some 
difficulty  in  understanding,  precisely,  the  sense  in  which  the 
term  citizen  is  used  in  reference  to  this  question.  A.  citizen 
of  the  United  States  is,  to  many  purposes,  a  citizen  of  each 
state ;  and  I  am  not  aware  that  it  has  ever  been  held,  that 
where  there  is  a  permanent  change  of  residence  by  a  citizen 
from  one  state  to  another,  the  party  so  removing  must  acquire 
all  the  rights  ^nd  privileges  of  a  citizen  of  the  state  to  which 
he  removes,  according  to  the  state  laws,  before  he  can  come 
into  the  Circuit  Court  of  the  United  States.  It  has  been  held^ 
however,  that  it  is  not  enough  for  the  party  to  aver,  that  he  is 
a  resident  or  inhabitant  of  the  state,  but  there  must  be  an  aver- 
ment in  the  language  of  the  law  and  constitution,  that  he  is  a 
citizen.  This  presents  some  difficulty  then,  as  to  the  proof 
that  will  sustain  such  averment.  But  I  am  inclined  to  think 
it  is  sustained  by  proof  of  a  permanent  and  fixed  residence, 
under*  such  circumstances  that  it  may  be  said,  that  he  has  his 
domicil  there.  A  mere  temporary  residence  for  some  special 
purpose  might  not  be  sufficient. 

In  the  present  case  there  is  no  question  with  respect  to 
Keith,  one  of  the  plaintiffs.  The  objection  only  goes  to  Cat- 
lett, the  other  plaintiff.  And  with  respect  to  him,  the  proof 
is  substantially,  that  he  removed  from  Alexandria  into  Vir- 
ginia in  December,  1824,  avowing  that  one  of  the  objects  of 
his  removal  was  to  enable  him  to  prosecute  this  suit  in  the 
Courts  of  the  United  States,  at  the  same  time  declaring,  that 
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il  was  a  permanent  removal,  never  intending  to  return  again 
to  reside  in  Alexandria — that  he  leased  a  house  in  Virginia, 
and  had  lived  there  ever  since  his  removal  with  his  family. 

It  ha^  been  said  that  his  declaration,  that  one  object  he  had 
in  view  by  the  removal,  was  to  enable  him  to  bring  this  suit, 
makes  it  a  fraud  upon  the  law.  I  do  not  think  it  can  be  con- 
sidered in  this  light.  If  he  had  avowed  that  his  sole  object 
was  to  place  himself  in  a  situation  to  bring  this  suit,  with  an 
intention  of  returning  to  his  former  residence  when  it  was 
ended,  it  might  have  been  considere  \  a  fraud  upon  the  law. 
But  if  he  deemed  the  privilege  of  bringing  a  suit  in  the  Courts 
of  the  United  States  of  sufScient  consequence  to  justify  a  bona 
fide  change  of  residence,  he  cannot  be  charged  with  a  fraudu- 
lent evasion  of  the  law,  so  as  to  make  the  act  void.  Whether 
it  was  a  htma  fide,  or  jnere  colourable  removal,  is  a  question 
for  the  jury. 

It  is  incumbent  also  on  the  plaintiffs  to  show,  that  the  de- 
fendants were  citizens  of  New  York  ;  as  a  corporation  there 
can  be  no  citizenship.  Their  liability  to  be  sued  in  this  Court 
must  depend  upon  the  citizenship  of  the  individual  members. 
The  proof,  with  respect  to  them,  is  not  very  satisfactory  ; 
but  as  they  are  a  company  incorporated  by  a  law  of  this  state, 
and  transacting  their  business  in  this  city,  it  may  be  enough 
prima  fadBj  to  warrant  the  jury  in  finding  that  they  are  citi- 
zens of  this  state. 

2,  The  next  inquiry  is,  whether  the  assured  have  shown  a 
compliance  with  the  implied  warranty  in  the  policy,  that  the 
Sphinx  was  an  American  vessel.  That  she  was  American 
built,  and  owned  by  American  citizens,  is  fully  proved,  so 
far  as  parol  proof  may  be  admissible  to  establish  the  fact,  that 
the  vessel  was  American  property.  The  testimony  of  the 
captain  is  full  on  this  subject. 

But  it  is  said  that  this  warranty  not  only  implies,  thai  the 
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vessel  was  American  property,  but  that  she  was  duly  docu* 
xnented  as  such,  so  as  to  show  her  national  character.  It  was 
intimated  by  One  of  the  counsel,  that  other  documents  than  the 
register  were  necessary  for  this  purpose,  but  it  was  not  distinct- 
ly pointed  out  what  those  documents  were ;  and  the  objection 
to  this  extent  has  not  been  urged  by  the  other  counsel.  And 
I  understand  it,  therefore,  to  be  conceded,  that  an  American 
register,  if  on  board,  would  have  been  a  compliance  with  this 
warranty ;  and  I  am  not  aware  of  any  other  document  that 
could  have  been  required.  There  being  a  state  of  universal 
peace,  and  no  treaty  provisions  applicable  to  the  voyage,  the 
register  was  all  that  could  be  necessary  to  show  the  national 
character  of  the  Sphinx.  No  question  of  neutral  or  bellige- 
rent rights  could  arise. 

This  objection,  however,  under  the  testimony  that  has  been 
offered,  divides  itself  into  two  branches. 

1st.    Whether  the  register  has  been  sufficiently  proved? 
2d.  Whether  it  was  on  board  the  vessel  ? 

The  proof  of  the  register  consists  of  the  official  certificate 
of  Joseph  Nourse,  Register  of  the  Treasury  of  the  United  - 
States,  that  the  document  produced  in  evidence  is  a  true  copy 
of  the  original  register  on  file  in  his  office^  together  with  a 
certificate  ol  the  Secretary  of  the  Treasury,  under  the  seal  of 
the  department,  that  Joseph  Nourse  is  the  Register^  and  that 
the  document  is  duly  authenticated. 

It  is  said,  however,  that  this  is  at  best  but  a  copy  of  a  copy, 
and  therefore  not  evidence.  If  the  fact  were  so,  the  objection 
might  be  well  founded.  But,  according  to  the  provisions  of 
the  registry  act,  as  I  understand  it,  this  is  a  copy  of  the  origi- 
nal. The  register  is  a  document  issued  from  the  office  of  the 
Register  of  the  Treasury,  signed  by  the  Secretary  of  the 
Treasury,  and  under  the  seal  of  the  department  It  is  sent 
in  blank  in  many  parts  to  the  Collector  of  the  port  where  it  is 
to  be  used^  and  by  him  filled  up  as  occasion  may  require ;  of 
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which  he  is  required  to  keep  a  copy  in  a  record  for  that  pur« 
pose  provided,  and  also  to  transmit  a  copy  of  the  same  to  the 
Register  of  the  Treasury  to  be  recorded  ;  and  when  any  vessel 
is  lost,  as  in  the  present  case,  it  is  made  the  duty  of  the  mas- 
ter to  send  the  original  register  to  the  Register  of  the  Treasu* 
ry  to  be  cancelled.  And  the  document  now  produced  is  a 
copy  of  the  original  so  returned.  No  further  provision  is 
made  by  the  act  for  the  disposition  of  the  register  after  it  is 
cancelled  ;  but  I  believe  it  is  the  practical  construction  given 
to  the  act,  not  to<lestroy  the  register  so  returned,  but  to  keep 
it  on  file  in  the  office.  It  may,  therefore,  be  well  considered 
a  docufnent  required  by  law  to  be  deposited  in  the  Register's, 
office,  there  to  remain ;  and  if  so,  a  copy  thereof  was  admis-  • 
sible,  and  was  duly  authenticated. 

The  proof  thatr  the  register  was  on  board  the  vessel,  is  not 
very  satisfactory.  There  are,  however,  some  circumstances 
affording  such  a  presumption,  and  this  is  matter  for  the  jury, 

3.  The  next  objection  is,  that  there  is  not  sufficient  evidence 
of  {he  loss  of  the  vessel. 

The  proof  offered  to  show  the  loss,  consists  of  the  Vice- 
-  Admiralty  proceedings,  on  the  survey  artd  condemnation  of 
the  vessel  at  the  Isle  of  France,  and  the  deposition  of  the  cap- 
tain. 

These  Admiralty  proceedings  were  not  offered  in  evidence 
until  after  the  motion  for  a  nonsuit  had  been  made,  and  were 
admitted  subject  to  objection,  without  any  opinion  having 
been  expressed  by  the  Court  as  tp  their  admissibility. 

These  pioceedings  purported  to  be  under  the  seal  of  the 
Court,  certified  by  the  Register,  and  accompanied  by  a  cer- 
tificate of  the  American  Consul,  under  his  seal  of  office,  that 
he  was  such  Register. 

These  proceedings  I  think  are  not  so  authenticated  as  to  en- 
title them  to  be  read  in  evidence.     The  seal  does  not  prove 
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itself.  There  is  no  impression  from  which  any  conclusion  can 
be  drawn,  that  it  is  the  seal  of  that  or  any  other  Court :  And 
some  proof  aliunde  is  always  required,  either  that  it  is  the 
seal  of  the  Court  by  a  witness  who  knows  the  fact,  or  by  proof 
of  the  handwriting  of  the  Judge  or  the  Clerk,  or  by  an  ex* 
amined  copy,  compared  with  the  original  in  die  proper  office^ 
or  some  other  evidence  of  a  similar  character.  They  do  not 
alone,  unaided  by  extrinsic  evidence,  carry  with  them  that 
verity  as  to  make  them  evidence  in  foreign  Courts.  . 

I  attach  no  credit  to  the  consular  certificate.  It  has  been 
said  that  he  is  an  officer  recognised  by  the  law  of  nations,  and 
entitled  to  credit.  The  law  of  nations  recognises  him  only  in 
commercial  transactions,  but  not  as  clothed  with  any  authority 
to  authenticate  judicial  proceedings.  These  proceedings  must, 
therefore^  be  laid  out  of  view. 

There  is  evidence,  however,  in  the  deposition  of  the  cap- 
tain tending  to  show  the  loss,  and  which  must  be  submitted  to  the 
jury  for  that  purpose.  He  describes  the  injury  which  made 
it  necessary  to  put  into  the  Isle  of  France  to  repair,  and  swears 
that  no  other  vessel  could  be  obtained  to  carry  on  the  cargo, 
which  affords  ^.  strong  inference  that  the  Sphinx  could  not  be 
repaired  at  that  place,  so  as  to  prosecute  the  voyage  at  a  less 
expense  than  that  estimated  by  the  surveyors.  I  do  not  mean 
to  intimate  that  his  testimony  proves,  or  is  admissible  to  prove, 
the  proceedings  of  the  surveyor,  any  further  than  will  warrant 
the  conclusion,  that  he  coincided  with  them  in  opinion ;  he 
making  the  report  of  the  surveyors  the  basis  of  his  applica- 
tion for  a  condemnation  of  the  vessel  as  unseaworthy :  All 
which  affords  a  pretty  strong  inference  that,  in  the  judgment 
of  the  captain,  the  vessel  could  not  be  repaired  at  that  plsce 
at  a  less  expense  than  twenty  thousand  dollars.  At  any  rate, 
this  is  testimony  proper  to  be  submitted  to  the  consideration 
of  the  jury,  and  the  Court  cannot  say  there  is  no  evidence  of 
loss. 
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is,  that  the  averments  in  the  declsra- 

the  proofs  in  the  cause*— that  the 

the  plaintiffs  in  this  cause,  and 

R.  Keith  was  either  jointly 

'y  J  insured,  or  that  there  was 

^  ,  but  a  separate  interest  in  one 

at  interest  in  the  other  moiety  in  the  ' 
in  neither  case  does  the  evidence  sup- 
*• 
warily  calls  for  the  inquiry,  in  the  first  place,  for 
as  this  policy  effected,  and  whose  interest  does  it 
f    The  policy  is  in  the  name  of  Le  Roy,  Bayard,  &  Co. 
.ad  on  account  of  owners.     And  it  is  said  on  the  part  of  the 
defendants,  that  this  is  on  account  of  the  owners  at  the  com* 
mencement  of  the  voyage,  and  when  the  policy  attaches,  and 
not  the  owners  when  the  policy  is  effected.      This  perhaps 
would  be  the  legal  construction,  in  the  absence  of  all  proof, 
explanatory  of  the  term  owners  as  used  in  the  policy. 

It  is  very  well  established  by  the  evidence,  that  Thomas 
R.  Keith  had  no  interest  in  this  specie  when  this  policy  was 
underwritten  v  and  that  in  point  of  fact,  the  only  interest  in- 
tended to  be  insured,  was  that  of  the  plaintiffs  in  this  cause. 

There  can  be  no  question  but  that  one  or  more  joint  owners 
may  insure  their  interest  in  joint  property.  The  only  ques- 
tion ^o  be  determined  is,  whether  it  has  been  done  in  this 
instance. 

« 

It  is  equally  clear,  that  if  the  insured  aver  an  entire  interest 
in  themselves,  in  the  subject  insured,  such  averment  cannot 
be  supported  by  evidence  of  a  joint  interest  with  others. 
Nor  can  an  averment  of  a  joint  interest  with  others,  be  sup- 
ported by  proof  of  a  sole  interest.  As  I  understand  the  de- 
claration in  this  cause,  it  only  avers  a  joint  interest  in  Catlett 
and  James  Keith,  jr.,  to  the  extent  of  thirty  thousand  dollars, 
and  not  an  exclusive  interest  in  the  entire  cargo« 
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Will  the  policy  then  admit  of  the  coastruction,  that  the 
iBsaraace  is  for  the  benefit  of  Catiett  and  James  Keith,  jr., 
and  not  for  the  benefit  of  Thomas  R.  Keith  ?  It  most  be  borae 
in  mindi'that  applieation  for  insuranee  was  not  made  bj  the 
plaintifis  thepuseiyes,  but  through  their  ag^ts,  porsoant  to  in- 
structions ;  and  the  policy  was  filled  up  in  the  name  of  the 
agents  for  account  of  owners.  The  term  oumerSf  is  only 
descriptive  of  the  persons  intended  to  be  insured,  and  they 
cannot  sue  on  the  policy  without  bringing  themselyes  within 
that  description.  It  ia  equally  important  and  necessary,  that 
they  should  show  for  what  owners  the  agent  acted,  or  who 
were  intended  to  be  insured  under  that  description.  Owners 
may  include  all  concerned  in  interest,  but  such  a  construction 
is  not  necessarily  lo  be  given  to  the  instrument  It  is  a  pros- 
per subject  for  explanation.  It  does  not  contradict  the  policy 
tashow  who  were  the  owners  intended  to  be  insured.  The 
term  oumerSy  as  here  used,  necessarily  refers  to  matter  outai 
the  policy,  and  cannot  be  explained  by  any  thing  appearing' 
on  the  face  of  the  instrument  It  must,  of  course,  be  open  to 
explanation  by  extrinsic  evidence. 

It  certainly  does  appear  from  the  facts,  that  no  proper^ 
was  intended  to  be  covered  but  the  property  of  CaUett  and- 
James  Keith,  jr.  Whatever  may  have  been  the  interest  of 
Thomas  R.  Keith,  it  is  manifest  that  Gatlett,in  instructing  his 
agent  to  insure,  did  not  mean  that  he  should  insure  Thomas 
B.  Keith's  interest,  but  only  his  own  and  James  Keith,  jr.'s, 
for  Thomas  R,  Keith  had  not,  at  that  time,  any  interest  in  the 
specie.  If  the  underwriters  understood  when  they  under- 
wrote the  policy,  that  it  was  the  agent's  intention  to  insure 
only  for  Catiett  and  James  Keith,  jr.,  and  not  for  Thomas  R. 
Keith,  they  cannot  now  set  up  that  he  was  one  of  the  insured, 
because  he  afterwards  became  part  owner;  for  they  never  un- 
dertook to  insure  his  interest  Their  contract  was  with  Cat- 
iett and  James  Keith,  jr.,  and  no  one  else.     That  such  was 
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the  understanding  of  the  underwriters^  is  yei*y  satisfactorily 
made  out. 

It  is  objected,  that  under  this  poiiay  Thomas  R.  Kdth 
might  recover  as  one  of  the  insured.  But,  I  think,  that  the 
letter  of  instructions  to  Le  Roy,  Bayard,  &  Co.  would  always 
be  an  insuperable  obstacle  to  any  such  recovery. 

The  next  question  is,  whether  the  evidence  shows  a  joint 
property  in  Catlett  and  James  Keith,  jr.,  conformably  to  the 
averment  in  the  declaration.  No  circumstance  has  appeared 
from  which  it  has  been  attempted  to  infer  that  their  interests 
were  separate,  except  the  endorsements  on  the  bill  of  lading. 
The  bill  of  lading,  on  its  face,  the  invoice,  and  all  the  papers 
which  bear  on  this  question,  show  that  their  interest  was  joint 
And  I  consider  the  endorsements  as  made  merely  for  the  pur-* 
pose  of  showing  the  extent  of  the  interest  of  each  owner,  and 
not  to  contradict  the  bill  of  lading  on  its  face. 

But  it  is  said  they  furnished  their  proportions  separately  : 
It  is  certain  that  each  purchased  a  moiety  separately ;  but  this 
proves  only  that  they  were  separate  owtiers  before  the  specie 
was  shipped  ;  but  it  proves  no  more.  When  it  was  put  on 
board,  their  joint  interest  commenced.  The  object  was  not  to 
purchase  it  jointly,  but  to  ship  it  jointly  ;  and  a  joint  owner- 
ship, after  it  was  shipped,  is  sufficient.  Besides  this,  there  is 
no  evidence  of  separate  interests.  Thelre  were  no  marks  on 
the  bill  of  lading  to  show  that  the  plaintiffs  intended  to  be 
separate  owners,  or  to  enable  any  one  to  identify  the  proper- 
ty of  each.  I  disregard  entirely  the  marks  on  the  manifest, 
contained  in  the  Admiralty  proceedings,  as  they  have  been 
entirely  excluded,  as  not  having  been  properly  authenticated. 

5.  The  only  remaining  objection  that  has  been  urged  in 
support  of  this  motion  is,  that  on  the  breaking  up  of  the  voy- 
age, at  the  Isle  of  France,  the  specie  was  delivered  by  the 
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Captain  to  Thomas  R.  Keith,  one  of  the  part  owners,  and  by 
him  invested  in  totton.  This,  it  is  said,  exonerates  the  un- 
der writers  from  all  responsibility. 

The  legal  effect  and  operation  of  this  act  must  depend  upon 
the  character  in  which  Thomas  R.  Keith  is  to  be  considered 
as  acting.  If  the  view  which  I  have  taken  of  this  case,  under 
the  last  objection,  be  correct,  he  is  not  a  party  to  this  policy, 
and  his  interest  in  the  cargo  is  in  no  manner  covered  or  pro- 
tected by  it.  And  if  the  plaintiffs  are  to  be  bound  or  preju- 
diced by  his  acts,  it^must  be  by  reason  of  their  connexion  as 
part  owners.  In  all  the  <!ases  which  havo  been  referred  tp, 
where  the  acts  and  interference  of  the  owners,  have  been  held 
to  take  away  the  right  of  abandonment,  or  to  waive  it,  if 
made — they  were  the  assured.  In  such  cases  it  is  just  and 
reasonable  that  the  acceptance  of  the  cargo,  at  any  intermedi- 
ate port,  should  discharge  the  underwriters.  The  master  of 
the  vessel,  in  whose  possession  the  cargo  is  placed,  is  their 
agent,  and  they  may  revoke  his  authority,  and  take  the  cai^ 
into  their  own  hands.  They  are  the  only  parties  interested 
in  the  policy,  and  have  the  right  to  discharge  \i :  But  it  by 
no  means  follows,  that  such  authority  is  vested  in  one  of  tbe 
joint  owners  who  has  no  interest  in  the  policy. 

It  has  been  said  that  the  joint  owners  were  partners,  and 
that  the  law  applicable  to  the  rights  of  partners,  must  govern 
this  case  ;  and  that  the  act  of  one,  in  judgment  of  law,  is  the 
act  of  all.  There  is  no  doubt,  but  in  partnership  transactions, 
all  the  partners  are  bound  by  the  acts  of  each  which  fall  with- 
in the  scope  of  the  partnership.  But  I  cannot  consider  thb 
such  a  case.  The  rights  and  authority  of  partners,  whatever 
they  might  have  been,  were  suspended  and  modified  by  the 
special  arrangement  between  them,  under  which  this  proper- 
ty was  shipped.  One  of  the  joint  owners,  who  had  no  in- 
terest in  this  policy,  was  constituted  supercargo,  and  as  such, 
became  the  agent  of  the  plaintiffs,  so  far  as  their  interest  was 
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concerned.  His  rights  and  powers  as  partner,  were  sus- 
pended, and  merged  in  his  new  character  of  supercargo ;  and 
he  thereby  parted  with  the  possession  and  control  of  the  pro- 
perty in  transitu.  His  functions,  as  supercargo,  did  not 
commence  until  the  arrival  of  the  vessel  at  Canton.  Upon 
the  voyage  the  cargo  was  in  the  possession,  and  under  the 
management  and  control  of  the  master  :  He  was  the  agent  of 
the  owners,  and  responsible  to  them  under  hi^  bill  of  lading. 

It  cannot  be  pretended  that  Thomas  Ik  Keith,  as  part 
owner,  would  have  had  a  right  to  demand  of  the  master  this 
.specie,  and  to  have  invested  it  in  cotton,  or  any  thing  else,  if 
the  voyage  had  not  been  broken  up.  A  delivery  o[  it  to  him 
would  not  have  exonerated  the  master  from  his  liability  on 
the  bill  of  lading;  and  if  not,  I  am  unable  to  see  why' the 
breaking  up  of  the  voyage  should  give  to  Thomas  R.  Keith 
any  greater  rights.  The  captain,  thereupon,  became  the  agent 
of  the  underwriters,  and  bound  to  them  for  the  faithful  dis- 
charge of  his  duty  as  such  ;  and  they  became  responsible  for 
his  acts.  And  the  same  rule  applies  to  the  supercargo  ;  he 
becomes  the  agent  of  the  underwriters.  And  the  assured  are 
not  bound  by  his  acts  where  there  is  a  right  to  abandon.    ^ 

I  do  not,  therefore,  think  that  the  pllintifis'  claim  upon  the 
underwriters  is  taken  away  by  the  acts  of  Thomas  R.  Keith, 
at  the  Isle  of  France. 

> 

I  have  thus  briefly  noticed  the  several  grounds,  which  have 
been  urged  in  support  of  the  motion  for  a  nonsuit,  some  of 
which  are  by  no  means  free  from  difficulty  ;  and  I  am  not 
prepare^  to  say,  that  I  do  not  entertain  doubts  upon  some  of 
the  questions  that  have  been  raised  and  discussed.  -  From 
what  has  fallen  from  the  bar,  however,  there  is  little  reason 
to  think  that  either  party  will  be  satisfied  with  the  result  of 
the  trial  here,  but  that  the  cause  must  ultimately  go  to  the 
Supreme  Court  of  the  United  States.     Under  such  circum- 
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$taQces,  I  deem  it  most  prudent  and  discreet,  and  best  ciilcu- 
lated  to  advance  the  ends  of  justice  with  as  little  expense 
and  delay  Sis  practicable,  to  proceed  in  the  cause,  and  have  the 
whole  merits  of  the  case  disclosed.  And  this  course  I  should 
think  advisable,  even  if  I  entertained  stronger  doubts  th^n  I 
do  upon  the  questions  which  I  have  been  called  upon  to  de- 
cide* 

The  motion  Tor  a  nonsuit  is  accordingly  overruled. 

The  defendants  then  proceeded  with  their  defence,  which 
was,  that  some  of  the  stockholders  of  the  Pacific  Insurance 
Company  were  not  citizens  of  New- York.  Having  proved 
that  three  stockholders  resided  in  other  states,  the  Court  or- 
dered the  plaintiffs  to  be  nonsuited. 


The  Ship  Robert  Fttltok. 

« 

A  vessel  was  libelled  in  the  District  Court  for  materials  famished.  The  daiin- 
ants  stated  in  their  claim,  that  they,  had  attached  the  vessel  for  materials 
furnished,  in  a  State  Court,  under  the  acts  of  the  state  of  1798,  and  1817^ 
the  day  before  the  libel  was  filed,  and  prayed  the  advice  and  protection  of 
the  Court  in  reganl  to  their  priority,  under  the  attachment,  and  if  the  v«iscl 
should  be  decreed  to  be  sold,  that  they  might  be  first  paid.  Held,  that  this 
was  not  a  submission  by  the  claimants  to  the  jurisdiction  of  the  Court,  bat 
that  they  were  entitled  to  their  election  to  proceed  in  the  other  Court. 

The  Sheriff  having  attached  the  vessel,  under  the  process  of  the  State  Coort,  it 
was  held  that  the  Marshal  could  have  no  authority  to  take  it  out  of  his  pot- 
session,  bat  should  have  so  returned,  to  prevent  a  conflict  of  jurisdicttoa. 

Tthe  District  Courts  have  a  general  Admiralty  jurisdiction  in  suits  by  material 
men  in  rem.  In  cases  of  foreign  ships,  or  ships  of  another  state,  the  mari- 
time law  gives  the  lien.  Bat  in  cases  of  domestic  ships,  no  lien  is  implied ; 
but  if  the  local  law  gives  a  lien,  it  may  be  enforced  in  the  District  Courts. 
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Wheo  the  District  Courts  and  State  Courts  have  a  concurrent  juiisdiction  in 
rentj  the  right  to  maintain  the  jurisriiction  attaches  to  that  tribunal  which 
first  exercises  it,  and  takes  possession  of  the  thing. 

DifficdUy  as  to  the  mode  of  obtaining  satisfaction  of  a  jodgmeot  under  the  lam 

'  of  New-Yotk,  for  materials  furniabed  a  vessel.    The  proper  mode  is  bj  a 

sale  of  the  vessel,  under  an  execution  against  her,  issued  on  the  judgment. 

This  waa  an  appeal  from  a  decree  of  the  District  Court  of 
tjjie  Southern  District  of  New-York. 

The  ship  Robert  Fulton  was  attached  in  the  Court  below, 
on  a  libel)  filed  by  Francis  H.  Nicoll  knd  Henry  W.  NicoU, 
th^  respondents,  on  the  1  Itb  day  of  May,  1826,  praying  for 
the  condemnation  and  sale  of  the  vessel,  to  satisfy  their  de- 
mand for  materials  furnished  by  them  to  the  amount  of  5,981 
dollars  42  cents,  in  the  necessary  repairs  of  the  yessel. 

Twenty-seven  distinct  claims  were  put  in  for  materials  and 
labour  furnished,  in  repairing  the  vessel,  and  amounting  in 
the  aggregate  to  73,791  dollars  66  cents. 

The  claim  of  the  appellants,  William  Wheelwright  and 
Charles  I.  Johnson,  stated,  that  they  had  furnished  the  ves- 
sel with  materials  to  the  amount  of  2,967  dollars  and  up- 
wards ;  and  that  the  vessel  was  now  in  the  custody  of  the 
Sheriff  of  the  city  and  county  of  New-York,  by  virtue  of  a 
warrant  of  attachment,  issued  by  the  Honorable  John  T.  Ir- 
ving, first  Judge  of  the  Court  of  Common  Pleas  of  the  said 
city  and  eoynty,  on  the  10th  of  May,  1826,  under  the  act  of 
the  state  of  New-York,  entitled  ^^  an  act  authorizing  the  ar- 
rest of  ships  or  vessels  for  debts  contracted  by  the  master, 
owner,  or  consignee,  for  and  on  account  of  such  ships  or  ves- 
sels in  this  state,"  on  the  petition  of  the  claimants,  stating 
their  demand  :  That  the  warrant  was  executed  and  returned 
the  same  day,  and  previous  to  the  filing  the  libel  in  this  suit. 
The  claimants,  to  the  end  that  they  might  obtain  relief  in  tae 
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premises^' prayed  ,the  advice  and  protection  of  the  Courts  in 
regard  to  their  priority  of  claim,  in  virtue  of  the  said  attach- 
ment ;  and  that  if  the  Robert  Fulton  should  be  coodemned 
under  a  decree  of  the  Court,  the  proceeds  of  the  sale  might 
be  first  applied  in  payment  of  the  claimaots'  demand  and 
costs,  and  for  other  relief. 

The  claim  of  Edwin  Bergh  and  Beach  Ivers  stated,  that 
on  the  lltVof  May,  1826,  they  had  attached  the  vessel,  un- 
der the  act  of  the  state,  and  that  she  was  in  the  custody  of  the 
Sheriff:  That  she  was  a  domestic  ship^  and  the  supplies  for 
which  she  was  libelled,  were  furnished  in  the  port  of  New- 
York*  They  therefore  prayed  the  Court  to  preserve  all 
their  rights  and  priorities,  and  in  the  event  of  a  sale,  that  the 
vessel  should  be  sold  subject  to  the  claimants'  lien  and  attach- 
ment. 

The  Court  below  decreed,  that  all  the  claimants,  except 
Bergh  &  Ivers,  and  Birkbeck  &  Co.,  and  Abeel  &  Duoscomb, 
(who  had  filed  claims  similar  to  that  of  Bergh  &  Ivers,)  had 
by  their  respective  claims,  duly  submitted  themselves  to  the 
jurisdiction  of  the  Court ;  and  that  the  proceeds  of  the  sale  of 
the  vessel  should  be  paid  over  by  the  clerk  in  the  following 
manner  : — 1st.  The  costs  of  the  officers  of  the  Court,  and  of 
the  proctors  of  the  libeilants  and  claimants:  2d.  All  the  de- 
mands of  the  libeilants  and  claimants,  if  the  proceeds  should 
be  sufficient ;  but  if  not  sufficient,  then  the  libeilants  and 
claimants  respectively,  such  amount  pro  rata,  on  their  de- 
mands, as  the  proceeds  would  suffice  for :  And  in  case  the 
said  Bergh  &  Ivers,  Birkbeck  &  Co.,  and  Abeel  &  Dunscomb 
should  not  elect  to  receive  their  proportions,  that  the  clerk 
should  pay  the  same  to  the  purchaser  of  the  vessel,  and  Ihey 
be  at  liberty  to  pursue  their  claims  in  the  Court  of  Common 
Pjeas,  for  the  whole  or  residue  of  their  demands,  according  as 
t!iey  should  elect  to  receive  or  not  their  said  dividends. 
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From  this  decree  the  claimants,  Wheelwright  &  JohnsoD; 
appealed. 

H.  Wilkes  and  E.  Wilkes  for  the  appellants. 
J.  0.  Hoffman  for  the  respondents. 

,  THOMBSON9  J.  The  material  inquiry  in  this  case  is, 
whether  the  appellants,  by  their  petition  and  claim  presented 
to  the  District  Court,  have  so  far  submitted  to  the  jurisdiction 
of  that  Court,  as  tb  be  deemed  to  have  waived  all  rights  ac- 
quired by  virtue  of  their  attachment  against  the  ship,  under 
the  laws  of  this  state.* 

By  these  lirws,  all  ships  or  vessels  built,  repaired,,  or  equip- 
ped in  this  state,  whether  owned  by  residents  or  non-resi- 
dents therein,  are  made  liable  for  all  debts  contracted  on  ac- 
count of  any  work  done,  or  any  supplies  or  materials  furnished 
by  any  mechanic,  tradesman,  or  others,  towards  the  building, 
repairing,  fitting,  furnishing,  or  equipping  the  same.  And  such 
debts  are  made  a  lien  on  the  vessel,  and  declared  to  have  pre- 
ference to  all  other  debts,  due  and  owing  from  the  owner 
thereof,  except  mariners'  wages.  And  any  person  or  persons 
^hose  demands  amount  to  one  hundred  dollars,  may  apply  to 
a  Judge,and  make  oath  to  their  account,  upon  which  the  Judge 
is  authorized  to  issue  his  warrant,  directed  to  the  Sheriff, 
commanding  him  to  attach,  seize,  and  safely  keep  such  ship 
or  vessej.  And  upon  the  return  of  the  attachment,  the  act 
directs  what  further  proceedings  are  to  be  had. 

On  the  11th  of  May,  1826,  the  respondents  filed  their  libel 
in  the  District  Court,  against  the  ship  Robert  Fulton,  on  a 
claim  for  materials  furnished  in  repairing  the  ship  ;  and  the 
usual  process  of  monition  and  attachment  was  issued  to  the 
Marshal,  who  thereupon  returned,  that  he  had  attached  the 

a  Act  lOth  Augfust,  1798,  and  the  ameodment,  28th  February ,  1817. 
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ship ;  and  such  further  proceedings  were  thereupon  had^  tfatt 
the  vessel  was  ordered  to  be  sold  by  the  Marshal,  and  the 
money  brought  into  Court,  and  to  be  distributed  towards  sa* 
tisfying  the  several  claims  that  had  been  put  in. 

By  the  petition  and  claim  of  the  appellants,  it  appears,  that 
on  the  lOth  of  May,  1826,  the  day  before  the  libel  of  the  re- 
spondents was  filed,  an  attachment  was  issued  by  the  first 
Judge  of  the  Court  of  Common  Pleas  of  the  ci^  and  county 
of  New-York,  against  the  said  ship,  on  the  application  of  the 
appellants,  under  the  state  laws  above  referred  to,  which  at- 
tachment was  duly  served  by  the  Sherifi*,  on  the  said  lOth  of 
May,  and  before  the  filing  of  the  libel.  And  the  appellants 
pray  to  have  their  priority  of  claim  in  virtue  of  the  attachment 
preserved  ;  and  that  if  the  ship  should  be  condemned  by  a  de- 
cree of  the  Court  to  be  sold,  that  the  proceeds  of  such  sale 
may  be  first  applied  to  their  claim. 

There  w^re  several  other  claimants,  who,  on  the  same  day 
the  libel  was  filed,  but  whether  before  or  after,  does  not  ap- 
pear, had  procured  attachments  to  be  issued  under  the  state 
law,  by  virtue  of  which  the  vessel  was  held  under  the  custody 
of  the  Sheriff;  and  they  also  pray  the  Court  to  preserve  their 
rights  and  priorities  acquired  by  the  attachments.  And  the 
decree  of  the  Di>trict  Court,  with  respect  to  these  latter  claim- 
ants, leaves  it  at  their  election  to  accept  the  pro  rata  distri- 
bution of  the  proceeds  of  the  vessel,  or  to  proceed  in  the  Court 
of  Common  Pleas,  gnder  their  attachments.  But  with  respect 
to  the  appellants,  no  such  election  is  given  ;  and  they  are  pot 
on  the  same  footing,  with  respect  to  their  claim,  as  those  who 
had  not  procured  any  attachment  under  the  state  law. 

I  do  not  perceive  the  ground  upon  which  this  distinctien 
was  made  by  the  District  Court.  The  assertion  of  the  ri^t 
and  priority  acquired  by  the  appellants,  under  their  attach- 
ment, is  in  substance,  although  not  precisely  in  form,  the 
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tfftRie  as  the  others.  And  indeed ,  if  any  priority  was  acquired 
by  proceedings  under  the  state  laws,  the  appellants  had  se- 
cured it,  for  theirs  was  the  first  attachment  taken  out  and  ex* 
ecuted.  This  priority  might  undoubtedly  be  Waited  if  the 
appellants  had  chosen  to  come  into  the  District  Court,  and 
unreserredly  submit  their  claims  to  that  Court.  But  I  do 
not  discover  that  they  have  so  done.  The  decree  asserts^ 
that  all  the  claimants,  except  Bergh  &  Ivers,  Birkbeck  &  Co.^ 
and  Abeel  &  Dunscdmb,  had,  by  their  feveral  and  respective 
claims,  duly  submitted  themselves  to  the  jurisdiction  of  the 
District  Court,  This  appears  to  me  to  be  a  misapprehension, 
or  aq  erroneous  construction  of  the  petition  and  claims  of  the 
appellants.  They  appeared,  as  they  were  bound  to, do,  and 
set  forth  their  claim,  and  prayed  the  protection  of  the  Court, 
in  regard  to  the  priority,  by  virtue  of  their  attachment.  The 
District  Court  appears  not  to  have  noticed  this  allegation,  nor 
to  have  decided  whether  the  appellants  had  acquired  any  pri* 
ority  or  not 

The  case  as  it  now  appears  is  certainly  involved  in  some 
difficulty.  And  I  am  unable  to  account  for  the  returns,  which 
have  been  made  by  the  Sherififand  the  Marshal  upon  the  pro- 
cess issued, to  them  respectively.  If  the  Sheriff,  by  virtue  of 
his  warrant,  had  attached  and  taken  into  his  possession,  the 
ship,  on  the  10th  of  May,  as  he  has  returned,  it  is  in  no  way 
explained  how  the  Marshal  cQuId  the  day  after  seize  and  take 
into  his  possession  the  same  vessel,  and  proceed  to  sell  the 
same,  under  the  orders  of  the  District  Court.  The  right  and 
authority  of  the  Sheriff,  under  the  process  directed  to  hint;, 
to  attach  the  vessel,  cannot  be  questioned,  and  if  he  had  so 
done,  the  ship  was  in  the  custody  of  the  law,  and  the  Marshal 
could  certainly  have  had  no  authority  to  take  it  out  of  the 
possession  of  the  Sheriff.  If  he  found  the  vessel  held  by  the 
Sheriff  under  his  attachment,  he  should  have  so  returned  to 
the  District  Court  upon  his  process :    And  all  further  pro*- 

79 
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ceedings  of  the  District  Court  would  hav^  been  arrested,  and 
no  conflict  of  jurisdiction  could  have  ^trisen.     The  proceed- 
ings were  in  remy  and  the  sentence  of  the  Court  must  act 
upon  the  thing  itself,  and  could  not  be  executed,  unless  pos- 
session of  it  was  taken.     It  is  the  necessary  result  of  proceed- 
ings in  rtniy  that  the  thing  in  litigation  must  be  placed  in  tho 
custody  of  the  law ;  it  must  be  in  the  possession  or  under  the 
control  of  the  Court.^ 
The  District  Court^'is  bound  as  much  by  these  state  laws  as  , 
.    the  state  tribunals,  and  must  give  relief  in  conformity  to  them : 
And  indeed  in  the  present  case  the  whole  authority  of  the 
Court  is  derived  from  the  state  laws.     This  was  a  domestic 
vessel,  the  owners  residing  here.     The  District  Court  as  a 
Court  of  Admiralty  has  a  general  jurisdiction  in  suits  by  ma- 
terial men  in  rem.     But  when  the  proceedings  are  to  enforce 
a  specifie  lien,  such  lien  must  be  established  in  the  particular 
case.     Where  the  claim  is  against  a  foreign  ship,  or  a  ship  in 
the  ports  of  a  state  to  which  she  does  not  belong,  the  general 
maritime  law  gives  a  lien  on  the  ship,  which  may  be  enforced 
in  the  District  Court    But  where  the  repairs  ot  necessaries 
have  been  made  or  furnished  in  a  port  or  place  to  which  the 
vessel  belongs,  the  case  is  governed  by  the  local  law  of  the 
state :  and  no  lien  is  implied  unless  given  by  that  law.    And 
if  the  local  law  gives  a  lien,  it  may  be  enforced  in  the  District 
Court;  otherwise  not    This  was  the  doctrine  of  the  Supreme 
Court  in  the  case  of  the  Genefal  Smith.* 

That  the  state  tribunals  had  authority  also  to  enforce  the 
lien  in  the  present  case,  is  very  certain  from  the  express^  pro- 
visions of  the  law.  There  was  then  a  concurrent  jurisdiction 
in  the  two  Courts  ;  and  the  proceedings  under  the  state  au- 
thority were  in  the  nature  of  proceedings  in  rem.  And  the 
right  to  maintain  the  jurisdiction,  must  attach  to  that  tribunal 
.  which  first  exercises  it,  and  takes  possession  of  the  thing  in 

h  4  Cranch,  23  c  4  Wheat.  438. 
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litigation.     This  course  is  ibdispensable,  in  order  to  ayoid  a 
clashing  of  jurisdiction. 

So  far  as  respects  the  appellants^  they  had  made  their  elec- 
lion,  as  tbey  had  a  right  to  do^  to  proceed  in  the  State  Court 
to  enforce  their  lien  ;  and  whatever  rights  they  had  thereby 
acquired,  could  not  be  taken  ^way  by  the  District  Court 
against  their  consent :  And  if^  as  I  consider  it,  the  claim  and 
petition  of  the  appellants  was  an  assertion  of  that  right,  the 
Court  erred  in  not  leaving  them  to  prosecute  their  claims  in 
that  Court,  or  >it  all  events,  giving  them  the  election,  as  was 
done  with  respect  to  others,  who  had  taken  out  attachments 
under  the  state  laws. 

Whether  the  appellants  have  acquired  any  priority  in  the 
satisfaction  of  their  claim,  by  virtue  of  the  attachment  sued 
out  by  them,  is  a  question  not  necessary  here  to  be  decided. 
That  is  a  question  for  the  State  Court.     The  mode  and  man* 
ner  of  proceeding  under  the  state  law,  after  the  return  of  the 
attachment,  in  order  to  obtain  satisfaction  of  the  claim  when 
established,  is,  perhaps,  not  free  from  some  difficulty,  as  was 
suggested  by  the  Supreme  Court  of  this  stute,  in  the  case  of 
Murray  v,  Fitzpatrick,^  which  came  up  on  a  writ  of  error 
from  the  Mayor's  Court  of  New- York,  on  a  judgment  obtain- 
ed on  proceedings  under  this  law  :  And  one  of  the  grounds 
urged  for  reversing  the  judgment  was,  that  it  could  not  be 
executed.     In  answer  to  which,  the  Court  said,  that  was  a 
point  to  be  determined  by  the  Court  below.    If  the  judgment 
was  such  as  the  law  prescribed,  the  Court  could  not  say  it 
was  erroneous,  because  there  might  be  a  difficulty  in  its  exe- 
cution. 

I  do  not  mean  to  be  understood  as  concurring  in  the  inti- 
mation thrown  out  in  the  case  I  have  cited,  that  the  judgment 
xis  ta  be  enforced  by  the  Sheriflf ^s  keeping  the  property  until 
the*costs  and  damages  are  paid.     This  was  an  obiter  sugges- 
ts 3  Camei;  42. 
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tion  only.  This  course  might  defeat  the  judgment  altc^ether. 
For  unless  the  owners  come  in  voluntarily  and  redeem  the 
property,  it  might  be  left  to  perish  in  the  hands  of  the  Sheriff. 
A  statute  never  ought  to  receive  a  construction  which  may 
render  it  nugatory,  if  susceptible  of  any  other.  And  I  do  not 
perceive  any  objection  to  obtaining  satisfaction  by  sale  of  the 
thing  attached,  under  an  execution  issued  on  the  judgment. 
The  third  section  of  the  act  authorizes  the  Court  after  judg- 
ment  by  default  or  issue  joined,  to  refer  the  accounts  and  de* 
manda  to  referees,  as  in  cases  of  reference  in  other  causes,  un- 
der the  act  of  the  27th  of  February,  1788,*  and  by  which  act 
judgment  is  directed  to  be  entered  by  the  Court  for  the  sum 
reported  due  to  the  plaintiff.  And  whenever  judgment  is 
obtained,  execution  may  be  issued  thereupon/  The  venditioni 
exponas^  or  execution,  however,  in  cases  under  that  act,  would 
be  restricted  to  the  thing  attached. 

These  observations  have  been  made,  not  because  they  were 
called  for  in  the  present  state  pf  the  case  before  this  Caart^ 
but  to  guard  against  an  inference,  that  I  supposed  there  would 
be  some  real  difficulty  in  obtaining  satisfaction  of  the  judg- 
ment in  the  state  Court  But  I  again  observe,  that  that  is  not 
a  question  to  be  decided  here. 

If  the  appellants  have  come  into  this  Court  for  the  purpoae 
'of  setting  up  their  right  to  prosecute  their  claims  in  the  state 
Court,  under  the  attachment  then  taken  out,  and  have  esta* 
blished  such  right,  the. mode  and  manner  of  doing  this,  and 
the  effect  and  operation  of  the  state  law  upon  such  claim,  must 
be  submitted  to  that  tribunal.  If  they  were  to  be  understood 
as  having  submitted  to  the  jurisdiction  of  the  District  Courts 
and  as  now  setting  up  their  claim  to  priority  of  satisfaction, 
out  of  the  prbceeds  of  the  vessel  now  in  that  Court,  it  would 
have  then  become  necessary  for  this  Court  to  give  a  construc- 
tion to  that  act,  so  far  as  relates  to  any  priority  acquired  on- 

«  1  Vol.  R.  L.  616.  /  1  Vol.  R.  L.  602.  Act  2  April,  1813. 
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der  the  attachment.  But  as  I  understand  the  appellants  to 
deny  ever  having  submitted  to  the  jurisdiction  of  the  District 
Courty  and  as  I  think  the' proceedings  in  this  case  do  not  sho^ 
that  they  have,  the  decree  of  the  District  Court,  so  far  as  it 
relates  to  the  appellants,  must  be  reversed,  and  the  libel  as  to 
them  dismissed  with  costs ;  to  the  end  that  they  may  be  at 
liberty  to  prosecute  their  claim  in  the  state  Court,  under  the 
attachment  sued  out  by  them,  as  set  forth  in  their  petition  and 
elaims  filed  in  the  District  Court. 


The  United  States  v.  Daniel  P.  Clark. 

Aa  attipnmcnt  onder  the  act  of  Congress,  of  1797,  to  entUlcthe  United  Statef 
to  their  priority,  must  be  an  assignment  of  all  tlie  debtor's  property :  That 
is,  the  assignment  must  be  a  general  one  as  opposed  to  a  partial  assignmeat, 
or  an  assignment  professedly  of  a  part  only  of  the  debtor's  property. 

Where  there  is  an  omiuion  of  an  article  of  property  in  an  assignment  which 
purports  to  be  general,  but  which  does  not  show  that  the  intention  was  that 
the  assignment  should  be  a  partial  as  opposed  to  a  general  one,  it  does  not 
take  the  case  out  of  the  act. 

If  the  assignment  idoes  not  on  its  face  appear  to  be  general,  the  eniM  probandi  it 
on  the  United  States. 

The  priority  of  the  UAited  States  does  not  attach  by  the  mere  concealment  of 
their  debtor  while  insolvent.  The  **  legal  bankruptcy"  mentioned  in  the  act 
applies  only  to  cases  of  legal  insolvency,  where  by  operation  6f  law  the  debt- 
or's property  is  taken  out  of  his  hands  to  be  distributed  by  others. 

An  assignee  is  not  liable  under  the  act  until  notice  of  the  debt  doe  the  Doited 
States.  But  the  notice  need  not  be  given  by  the  United  States,  nor  is  a  judg' 
ment  or  suit  against  him  necessary  in  order  to  charge  him  with  notice.  The 
notice  most  be  snch  as  is  requfared  in  ordinary  cases  of  trosteet ,  and  enough 
to  put  a  pradent  man  on  inquhy. 
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Where  the  debtor,  at  the  time  of  making  the  aasignment,  informed  the  aasignee 
that  he  was  surety  on  a  bond  to  the  United  States^  and  that  he  beUered  the 
bond  was  broken,  it  was  held  sufficient  notice  to  the  assignee. 

The  bond  on  which  he  was  such  surety  was  a  paymaster's  bond,  conditi«Hie4 
that  the  latter  should  well  and  iruly  account  for  and  pay  orer  all  monies  re- 
ceived, by  him  as  such  paymaster :  Held,  that  the  debt  of  the  paymaster  to 
the  United  States  was  created  by  the  advances  made  to  him,  and  not  at  the 
time  of  striking  a  balance  of  account  against  him  on  the  Treasury  books ;  and 
that  the  surety  became  a  debtor  as  soon  as  the  paymaster  failed  to  aiccount 
according  to  law. 

And  it  was  held,  that  it  was  not  necessary  that  the  debt  of  the  surety  should  be 
ascertained  by  a  judgment  against  him  in  order  to  make  the  assignee  diarge- 
able  with  its  paymeift ;  but  that  the  latter  might  in  the  action  against  himself 
have  the  b«t>efit  of  any  reduction  to  which  the  surety  was  entitled. 

Where  iht  United  States  are  entitled  to  a  priority,  they  can  bring  an  action  of 
assumpsit  against  the  assignee  for  monies  received  by  him  under  the  a»ign> 
ment. 

The  article  omitted  in  the  assignment  was  a  debt  from  the  assignee  to  the  debtor 
of  the  United  States,  growing  out  of  a  previous  partnership  between  them. 
AAer  the  making  of  the*assignroent  the  assignee  gave  the  debtor  his  bond  for 
the  debt :  Held,  that  if  the  bond  was  given  for  monies  of  the  debtor  in  the 
assignee's  hands  at  the  making  of  the  assignment,  the  amount  might  be  re> 
jcovered  in  assumpsit,  but  not  if  it  grew  out  of  unsettled  partnership  con- 
cerns. * 

Where  assumpsit  is  brought  against  an  assignee,  and  he  has  fonds  which  cannot 
be  reached  by  the  action,  U  teenUf  that  he  is  not  entitled  to  a  deduction  for 
bis  expenses  Incurred  in  the  preservation  of  the  property,  and  the  ezecotion 
of  his  trust. 

Where  a  part  of  the  assigned  property  had  been  sold  at  anctioo  under  the  di- 
rection of  the  lissignee,  it  was  held  enough  prima  facie  to  show  that  he  had 
received  the  price  for  which  it  was  sold. 


This  was  an  action  of  assumpsit  for  money  had  and  re- 
ceivedy  to  recover  of  the  defendant  certain  funds  of  Gil- 
bert Stuart,  a  debtor  of  the  United  States,  which  had  come  to 
the  hands  of  the  defendant ;  the  United  States  claiming  the 
funds  by  virtue  of  the  priority  given  by  the  5th  section  of  the 
act  of  March  3d,  1797. 


The  defendant  pleaded  the  general  issue. 
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Gilbert  Stuart  and  another  became  sureties  on  a  bond  to  the 
United  States,  with  Joseph  B.  Stuart^  the  principal,  a  pajr* 
xnaster  in  the  army,  on  the  10th  of  July,  1813.  The  bond 
was  joint  and  several,  in  the  penalty  of  7000  dollars,  condi- 
tioned, that  the  said  Joseph  B.  Stuart,  the  paymaster,  should 
faithfully  perform  the  duties  of  paymaster  of  the  — ; •  regi- 
ment, and  should  account  for  and  pay  all  monies  which  should 
come  to  hisliands  as  such  paymaster. 

By  transcripts  from  the  Treasury  Department,  it  appeared 
that  the  paymaster's  account  was  dated  December  20,  1819, 
and  a  balance  of  18,000  dollars  and  upwards  was  then  due  by 
him  to  thfe  United  States.  All  the  items  both  of  charge  and 
credit  were  prior  to  the  15th  June,  1815. 

On  the  28th  of  August,  1819,  Gilbert  Stuart  kept  conceal- 
ed tp  avoid  arrest  by  his  creditors,  being  deeply  insolvent. 

On  the  said  28th  of  August,  1819,  Gilbert  Stuart  being  thus 
insolvent,  made  an  assignment  of  his  property  to  the  defen* 
dant  and  John  Stuart,  jun.,  providing  for  all  his  creditors  to 
be  paid  according  to  certain  priorities.  The  schedules  con- 
taining the  specification  of  the  property  conveyed,  were  en- 
titled ;  "  of  the  real  property  of  Gilbert  Stuart  ;*'  "  of  the  per- 
sonal property  of  Gilbert  Stuart ;''  ^^  bonds  and  mortgages  of 
Gilbert  Stuart;"  *' notes  and  accounts  of  Gilbert  Stuart;" 
**  contracts  for  sales  of  lands  of  Gilbert  Stuart."  The  schedules 
contained  a  minute  detail  of  all  the  property.  A  notice  was 
advertised  immediately  after  the  assignment,  stating,  that 
Gilbert  Stuart  had  assigned  his  real  and  personal  estate  to 
John  Stuart,  jun.  and  Daniel  P.  Clark,  for  payment  of  his 
debts,  according  to  the  terms  of  the  assignment.  At  the  time 
the  assignment  was  made,  it  was  declared  by  Gilbert  Stuart 
to  John  Stuart,  jun.  that  it  wa^  to  contain  all  his  property,  and 
after  the  execution  of  it  that  it  did  so  contain. 

Within  a  few  days  before  the  assignment,  John  Stuart,  jub. 
asked  the  defendant  Clark,  the  ether  assignee,  if  he  did  not 
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owe  Gilbert  Stuart,  to  which  he  inswered  no,  not  t  dollar. 
Gilbert  Staart  declared  the  same  thing. 

On  the  20th  of  September,  1819,  a  settlement  took  place 
of  certain  previoas  concerns  between  the  defendant  and  Gil- 
bert Stuart,  growing  out  of  a  partnership  between  them,  which 
had  ceased  long  before,  the  funds  of  which  had  been  used  hy 
defendant  in  bis  own  business ;  and  on  that  settlement  the  sum 
of  7,400  dollars  was  found  due  by  defendant  to  Gilbert  Stuar^ 
for  which  he  gave  his  bond.  This  bond  was  afterwirds  reduced 
by  payments  to  Gilbert  Stuart  by  the  defendant,  and  allow- 
ances by  the  former  to  the  latter,  to  3000  dollars,  in  April, 
1820.  On  this  last  settlement  the  bond  for  7,400  dollars  was 
given  up,  and  a  new  obligation  given  by  defendant  to  Gilbert 
Stuart  for  3000  dollars,  in  which  he  had,  however,  inserted  as 
a  condition,  that  he  was  to  be  indemnified  against  his  liability 
to  the  creditors  under  the  assignment,  for  a  certain  sale  to  one 
Joanna  Stuart,  of  furniture  of  Gilbert  Stuart,  comprised  in  the 
assignment. 

The  whole  amount  of  property  proved  to  be  sold  was,  fur- 
niture 2,556  dollars :  a  further  sum  of  90  dollars  was  received 
by  defendant 

In  May,  1821,  suit  was  brought  by  the  United  States  on  tho 
bond  against  Gilbert  Stuart,  and  judgment  rendered  in  the 
same  month  for  the  amount  of  the  bond. 

It  appeared,  that  at  the  time  the  assignment  was  made,  on 
the  28th  of  August,  1819,  Gilbert  Stuart  informed  the  defen- 
dant of  the  bond  to  the  United  States,  but  told  him  that  he, 
Gilbert  Stuart,  was  not  liable,  because  he  had  pot  been  duly 
notified  of  the  default  of  Joseph  B.  Stuart.  It  further  appear- 
ed, that  on  the  20th  of  September,  1819,  the  date  of  the  first 
settlement,  the  defendant  knew  of  the  bond  and  of  the  default 
of  Joseph  B.  Stuart,  but  thought  Gilbert  Stuart  not  liable. 
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R*  TiLLorsoN,  D.  A.,  S.  A.  Foote,  and  D.  Lord  for  the 
plaintiffs,  contended — 

That  by  the  indebtedness  of  Joseph  B.  Stuart^  all  accruing 
before  the  15th  of  June,  1815,  the  condition  of  the  bond  was 
broken,  and  Gilbert  Stuart  was  a  debtor  to  the  United  States, 
within  the  meaning  of  the  act,  on  and  before  the  28th  of  Au- 
gust, 1819. 

That  by  the  concealment  of  Gilbert  Stuart,  be  being  insol- 
vent, an  act  of  legal  bankruptcy  liad  been  committed  within 
the  act  of  Congress  of  March  3d,  1797,  which  entitled  the 
United  States  to  a  priority  of  payment  out  of  Gilbert  Stuatt^s 
estate. 

That  the  asi^'gnment  of  the  28th  of  August,  1819,  was  an 
assignment  by  the  debtor,  Gilbert  Stuart,  of  all  his  property 
within  the  meaning  of  the  same  act. 

That  the  debt  of  7400  dollars  having  been  left  out  of  the  as- 
signment through  mistake  or  fraud,  or  not  then  being  ascer- 
tained, this  circumstance  did  not  prevent  the  assignment 
from  bejlDg  a  general  one,  within  the  meaning  of  the  law. 

That  an  action  for  money  had  and  received  would  lie,  for 
the  proceeds  of  the  assigned  property ;  and  also  for  the  amount 
of  the  reserved  debt ;  on  which  the  priority  was  alleged  to 
have  attached  on  the  28th  of  August,  1819* 

That  no  payments  after  the  26th  of  August,  1819,  or  at 
farthest  after  the  20th  September,  1819,  should  be  allowed  to 
defendant. 

T.  A.  Emmet  and  R.  Emmet  for  the  defendant,  con- 
tended— 

That  the  condition  of  the  bond  not  being  for  the  payment 
of  a  specific  sum  of  money,  the  indebtedness  of  Gilbert  Stuart 
as  surety,  did  not  arise  until  the  extent  of  his  liability  was 
ascertained  and  defined  by  a  judgment  on  the  bond,  or,  at 
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least,  until  the  commencement  of  a  suit  upon  it ;  and  at  all 
events,  that  no  such  indebtedness  could  have  arisen  or  exist- 
ed in  law  prior  to  the  settlement  of  the  paymastei^tf  acctfants 
in  December,  1819. 

That  the  defendant,  as  assignee  of  the  surety,  could  not  be 
charged  with  notice,  nor  had  the  plaintiffs  a  right  to  inquire 
into  his  acts  as  assignee  previous  to  the  legal  existence  of  the 
surety's  indebtedness  to  them.  That  the  defendant's  know^ 
le4ge  of  the  paymaster's  default,  at  the  time  of  the  assign- 
ment, was  not  sufficiently  proved,  and  even  if  it  had  been, 
that  such  knowledge  and  the  knowledge  pf  Gilbert  Stuart'^ 
suretyship,  could  not  bind  him,  prior  to  a  judgment  against 
Gilbert  Stuart  as  such  surety,  inasmuch  as  Gilbert  Stuart 
might  have  had  a  good  defence,  which  would  have  discharg- 
ed him  in  an  action  brought  against  him  as  surety. 

That  the  assignment  was  not  an  assignment  of  aU  ther 
debtor's  property  within  the  meaning  of  the  law,  and  even  if 
it  were  so,  that  the  totality  of  the  assignment  and  the  keep- 
ing concealed  to  avoid  arrest,  were  not  circumstances  of  which 
the  United  States  could  avail  themselves  to  create  their  pri- 
ority, unless  there  was  an  ascertained  and  strictly  legal  in- 
debtedness by  Gilbert  Stuart  to  them  at  the  time,  which  could 
Bot  be  the  fact,  as.  the  paymaster's  accounts  were  not  even 
finally  made  up,  and  his  defalcation  ascertained^  until  after 
Gilbert  Stuart  had  made  his  assignment  and  kept  himself  con- 
cealed. 

That  even  if  the  priority  of  the  United  States  did  attach 
from  those  circumstances,  they  had  no  right  to  enforce  it  by 
an  action  against  the  defendant.  That  the  act  of  1797,  under 
which  the  United  States  claimed  priority  in  this  case,  creates 
no  personal  responsibility  of  an  assignee,  nor  gives  any  right 
of  action  against  him,  while  the  act  of  1799,  giving  a  like  pri- 
ority in  cases  of  debt  for  duties,  expressly  declares  that  sui 
assignee  who  shall  pay  a  debt  due  to  another,  before  the  debt 
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for  duties  to  the  United  States  has  been  paid,  shall  be  answer- 
able in  his  own  person  and  estate,  and  that  the  use  of  such  ex* 
press  words  of  liability  in  the  latter  act,  and  the  omission  to 
use  them  in  the  former,  shows,  that  such  personal  liability  of 
an  assignee,  to  be  enforced  by  an  action  at  law,  was  not  con- 
templated nor  intended  in  cases  like  the  present.  That  a 
preference  only  being  acquired  by  the  act  of  1797,  the  United 
States  must  resort  to  the  same  mode  of  proceeding  that  any 
common  creditor  would  have  to  pursue,  to  get  at  the  proper- 
ty of  a  debtor,  viz.  by  obtaining  a  judgment  against  such 
debtor,  and  issuing  execution ;  and  in  case  such  judgment 
and  execution  should  prove  ineffectual,  otving  to  an  assign- 
ment made  by  the  debtor,  then  by  filing  a  bill  in  equity 
against  the  proper  parties,  to  compel  a  discovery  and  produc- 
tion of  the  property,  and  to  establish  their  preference  in  the 
distribution  of  it.  That  in  any  case  an  action  for  money  had 
and  received  would  not  lie  against  an  assignee  by  a  creditor 
not  claiming  under  the  assignment,  and  that  for  want  of  such 
privity  between  the  United  States  and  the  defendant  it  coold 
not  be  maintained  in  the  present  case.  * 
*  That  even  if  the  action  would  lie,  it  would  only  be  to  re- 
cover such  money  as  the  plaintiff  could  prove  to  have  been 
actually  in  the  hands  of  the  defendant  as  assignee  when  the 
suit  was  brought,  but  not  to  make  the  defendant  accountable 
for  any  monies  which  he  might  have  received  and  paid  to 
other  creditors,  even  although  such  payments  had  been  made 
by  him  with  full  knowledge  of  the  preference  claimed  by  the 
United  States. 

That  the  defendant  was  at  all  events  entitled  to  be  allowed 
for  all  payments  made  by  him  before  he  had  notice  of  the  debt 
due  by  Gilbert  Stuart  to  tbe  United  States,  and  of  its  .ascer- 
tained amount,  and  that  such  notice  must  have  been  given 
expressly  by  the  United  States  themselves. 
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THOMPSON,  J.  charged  the  jur}'  as  foUowa : 

Some  obsetvations  have  been  made  to  you,  in  relation 
to  the  act  of  Congress  under  which  the  United  States  claim 
a  preference  over  other  creditors  of  Gilbert  Stuart,  which 
are  calculated  to  divert  your  attention  from  the  matters 
proper  to  be  submitted  to  you.  It  has  been  treated  as  a 
harsh  and  severe  law,  and  one  that  is  not  entitled  to  the 
favourable  consideration  of  the  Court  and  jury»  With  the 
policy  or  fitness  of  this  law,  we  have  no  concern  *,  it  is  a 
valid  and  constitutional  law,  and  has  been  so  adjudged  by  the 
highest  tribunal  of  the  country.  It  is,  therefore,  binding  and 
obligatory  upon  us ;  and  must  govern  the  rights  of  the  par- 
tics  in  this  case,  so  far  as  the  question  of  preference  ia  con- 
cerned. 

Most  of  the  questions  which  have  been  agitated  in  the 
course  of  the  trial  are  questions  of  law,  upon  which  I  have 
already  intimated  an  opinion  ;  but  to  which  exceptions  have 
been  taken,  and  to  enable  the  parties  to  avail  themselves  of 
such  exceptions,  it  may  be  proper  for  me  again  to  notice  the 
various  questions  that  have  arisen. 

The  first  inquiry  is,  whether  Gilbert  Stuart  was  a  debtor 
to  the  United  States,  within  the  meaning  of  the  act  of  1797/ 
and  at  what  time  he  became  so  indebted.  The  language  of 
the  act  is  very  broad,  and  applies  to  all  persons  thereafter  be- 
coming indebted  to  the  United  States  by  bond  or  otherwise. 

It  appears  that  on  the  10th  day  of  July,  1813,  Gilbert  Stu- 
art and  Moses  Willard  became  bound  with  Joseph  B.  Stuart 
to  the  United  States  by  a  bond  in  the  penalty  of  seven  thou- 
sand  dollars  ;  conditioned,  that  Joseph  B.  Stuart  should  per- 
form the  duty  of  paymaster  in  the  regiment  of  the 

and  well  and  truly  account  for,  and 

rt  2  r.  r.  s.  595. 


OCTQBBE  TXBK,    1826.  €S7 


Ubited  Sutes  «.  Clark. 


over  all  50ch  mo&ies  as  should  be  received  by  him  as  such 
paynaaster. 

It  is  contended  on  the  part  of  the  defendant,  that  Gilbert 
Stuart  did  not  become  a  debtor  to  the  United  States^  until 
judgment  was  recovered  against  him  on  this  bond ;  or  at  all 
events  not  until  suit  brought  This  I  think  is  not  a  correct 
view  of  the  law. 

Gilbert  Stuart  became  a  debtor  to  the  United  States  when- 
ever the  condition  of  the  bond  was  broken.  The  condition 
of  the  bend  is  not  to  account  when  called  on^  but  well  and 
faithfully  to  account ;  that  is,  to  account  according  to  law, 
and  to  pay  over  the  balance.  Jo^ph  B.  Stuart  was  bound 
according  to  law  to  account  every  three  months :  and  it  ap> 
pears  by  the  abstracts  from  the  treasury  books,  that  all  the 
charges  and  credits  to  Joseph  B.  Stuart  are  prior  to  15th  of 
June,  1815  :  At  that  time,  a  balance  of  more  than  the  amount 
of  the  bond  appeared  due  by  Joseph  B.  Stuart,  as  paymaster, 
to  the  United  States. 

It  is  urged,  however,  that  no  balance  was  struck  against 
him  until  29th  December,  1819,  and  that  the  debt  of  Joseph 
B.  Stuart  did  not  accrue  till  then. 

'  But  this  cannot  be  so  considered.  The  striking  the  balance 
on  the  treasury  books,  does  not  in  any  sense  create  the  debt, 
it  only  ascertains  the  amount  due.  The  debt  is  created  by 
the  advances  made,  and  Joseph  B.  Stuart  was  as  much  a 
debtor  before  the  balance  was  struck  as  afterwards.  The 
last  credit  given  him  was  on  the  15th  of  June,  1815,  and 
whatever  amount  the  treasury  books  then  showed  due  from 
him,  was  the  debt  due,  and  which  he  was  bound  to  pay ;  and 
not  having  been  paid  or  accounted  for  in  any  manner,  the 
bond  became  forfeited,  both  as  to  the  principal  and  his  sure- 
ties ;  and  Gilbert  Stuart  from  that  time  became  a  debtor  to 
the  United  States. 
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But  it  has  been  contendedy  that  admittiag  the  priority  ex- 
ists, still  no  right  of  action  at  law  accrues  to  the  United 
States ;  and  on  this  subject  a  distinction  has  been  attempted 
to  be  drawn  between  the  act  of  1797,  and  the  duty  act  of 
1799.  The  act  of  1799  is  confined  to  bonds  given  to  secure 
duties  and  has  no  concern  with  the  act  of  1797,  and  is  not  to 
affect  the  construction  of  it- 
It  is  said  that  by  the  act  of  1797,  the  United  States  acquire 
merely  a  preference,  and  that  this  preference  is  to  be  exer- 
cised through  a  judgment  and  execution,  and  not  by  any  ac- 
tion at  law.  Thb  construction  would  render  the  act  nugato- 
ry. It  has  been  settled  that  the  priority  does  not  give  a  lien 
to  the  United  States ;  that  it  does  not  overreach  dona .^tife  pur- 
chasers ;  and  therefore  the  property  would  seldom  be  reach- 
ed by  tfb  execution.  This  therefore  cannot  be  the  manner  of 
enforcing  the  priority. 

The  act  not  having  prescribed  the  mode,  it  is  left  to  the  or- 
dinary rules  of  law  to  carry  the  priority  into  effect,  according 
to  the  circumstances  under  which  it  is  sought  If  the  United 
States  needed  the  aid  of  a  Court  of  Equity,  they  could  file  their 
billy  as  in  compelling  the  execution  of  a  trust ;  but  if  cir- 
cumstances are  not  such  as  to  require  the  interposition  of  a 
Court  of  Equity,  then  the  United  States  are  not  obliged  to 
go  there. 

Suppose  the  defendant  is  proved  to  have  received  the 
whole  amount  of  the  bond  in  cash  from  Gilbert  Stoart  at  the 
time  of  the  assignment,  would  the  United  States  be  driven 
into  a  Court  of  Equity  to  recover  it  ?  Would  not  an  action 
for  money  had  and  received  He  in  such  a  cause  ?  The  case  is 
the  same,  if  such  a  state  of  facts  exists  here  a^  shows  that  the 
defendant  has  received  money  of  Gilbert  Stuart's  estate, 
under  the  assignment.  If  a  trustee  has  received  money  oat 
of  his  trust  estate  which  he  is  bound  to  pay  over  to  a 
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tor)  that  creditor  may  maintain  this  form  of  action  and  may 
sue  at  law. 

If  questions  arise  as  to  the  rate  of  distribution  among  a 
number  of  creditors  entitled  to  a -portion  of  the  insolvent's  es- 
tate, then  the  aid  of  a  Court  of  Chancery  may  be  necessary. 
But  here  the  United  States  have  an  exclusive  right,  and  are 
entitled  to  full  satisfaction  :  of  course  a  resort  to  a  Court  of 
Equity  to  settle  the  distribution  of  the  funds  cannot  be  neces- 
sary ;  and  if  the  jury  are  satisfied  that  the  defendant  has  re- 
ceived the  money  in  contemplation  of  law,  then  there  is  no 
need  of  resort  to  a  Court  of  Equity ,  and  this  form  of  action 
at  law  is  maintainable. 


The  next  point  to  be  considered  is,  whether  such  a  sCeite 
of  facts  existed  in  this  case  that  the  priority  of  the  United 
States  attaches. 

It  has  been  contended  on  the  part  of  the  plaintiffs,  that  the 
concealment  of  Gilbert  Stuart  to  avoid  arrest  by  creditors, 
was  an  act  of  legal  bankruptcy,  and  that  this  act  alone  gives 
the  right  of  priority  to  the  ITnited  States. 

There  is  in  this  part  of  the  law  some  Kttle  obseurity.  The 
getieral  object  of  the  act  is  to  give  a  preference  to  the  United 
States.  This  presupposes  a  distribution  of  the  debtor's  pro-* 
perty.  The  idea  of  preference  is  inapplicable  while  the  pro- 
perty remains  in  the  hands  of  the  debtor  and  subject  to  his 
control*  How  could  such  a  preference  be  enforced?  Only  by 
the  ordinary  course  of  a  suit  against  the  debtor  and  execution 
thereon,  all  of  which  exists  by  the  ordinary  course  of  law, 
and  supposes  no  preference.  A  preference  necessarily  im- 
pKes  that  the  property  is  put  out  of  the  control  of  the  debtor 
and  to  be  distributed  by  others  or  by  operation  of  law.  A  mere 
insolvency  so  long  as  the  debtor  retains  the  management  and 
control  of  his  property,  does  not  allow  of  the  application  of 
the  law.     The  act  looks  to  a  legal  insolvency,  where  the  pro- 
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perty  is  taken  up  by  the  law  for  diatribution.  amoog  the  cre- 
ditors of  the  debtor. 

There  is  no  difficulty  in  the  construction  of  the  act  until 
we  arrive  at  the  last  phrase.  ^<  legal  bankruptcy. '^  What  is 
''legal  bankruptcy?''  lu  1797, when  the  act  of  Congress 
was  passed,  we  had  no  bankrupt  law ;  and  therefore  these 
words  can  have  no  reference  to  bankruptcy  under  a  bank- 
rupt law.  The  words  ^em  in  their  connexion  to  have  refer- 
eace  to  the  previous  cases  put  in  the  section,  apd  to  point  out 
some  legal  insolvency  or  some  mode  of  proceeding  by  which 
the  property  of  the  debtor  is  takl^n  out  ofhis  hands  and  to  be 
distributed  by  others. 

I, know  of  no  mode  of  enforcing  a  preference  while  the 
debtor  is  going  on  in  the  management  of  bis  own  afiirs ;  the 
only  mode  of  proceeding  iniiuch  a  ease  is,  to  eommenee  a  suit 
against  the  debtor  and  go  on  to  judgment  and  execution  in 
the  ordinary  way*  The  conoealment;  therefore,  of  itself, 
would  not  be  such  a  circumstance  as  to  make  the  act  apply 
and  give  rise  to,  the  attaching  of  the  priority  of  the  Uoit»i 
States,  if  Gilbert  Stuart  had  remained  in  the  possassJoa  and 
management  of  his  property. 

But  in  this  case  there  has  been,  a  vdunUry  assignment  by^ 
the  debtor  of  his  property,  on  the  28th  August,  1819,  with- 
in the  meaning  of  the  law. 

The  Supreme  Court  of  the  United  States  have  decided, 
that  the  assignment  must  be  of  all  the  debtor's  property : 
By  which  I  understand,  that  it  must  be  an  assignment  of 
all,  as  contradistinguished  from  a  partial  assignment,  or  pro- 
fessedly an  assignment  of  part  bnly  of  the  debtor's  property. 
The  case  put  of  a  fraudulent  omission  of  a  part  is  not  the  only- 
exception,  but  is  mentioned^  by  way  of  illustration.  Where 
an  assignment  purports  to  be  general,  and  is  understood  and 
intended  so  to  be,  the  omissions  of  a  trifling  article  throu^ 
mistake  or  accident,  would  not  surely  take  the  case  out  of  the 
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act.  This  would  be  inadmissible  on  every  sound  principle 
of  construction.  The  true  distinction  is  that  which  has  alrea- 
dy been  suggested  :  that  where  the  omission  does  not  show 
that  the  intention  was  that  the  assignment  should  be  a  partial 
one  as  opposed  to  a  general  one^  the  act  applies,  and  the  pri- 
ority of  the  tinited  States  attaches. 

Here  the  assignment  purports  on  the  face  of  it  to  be  a  gene- 
ral one.  The  schedules  are  headed  *^  of  the  real  property'' — 
'^  of  the  personal  property.''  The  vouchers  for  his  debts  and 
all  the  various  descriptions  of  property  of  Gilbert  Stuart  are 
set  out  with  every  possible  particularity. 

If  the  assignment  does  not  on  its  face  appear  to  be  general, 
the  onusprobandi  lies  certainly  on  the  United  States.  But 
here  they  have  proved  the  generality  of  the  assignment  in  the 
most  satisfactory  manner.  When  the  assignment  was  execut- 
ed, it  was  given  out  by  the  parties  to  be  general.  It  was  un- 
derstood by  John  Stuart,  junr.  the  other  assignee,  and  so  de- 
clared by  Gilbert  Stuart,  that  all  his  property  was  to  be  in- 
cluded. John  Stuart,  junr.  tells  him  that  alt  his  property 
must  be  included.  Gilbert  Stuart  says  that  he  has  done  so. 
The  defendant,  immediately  previous  to  the  assignment,  tells 
John  Studrt,  junr.  that  he  does  not  owe  Gilbert  Stuart  a  dol- 
lar. 

The  defendant  is  concluded  by  all  this  from  now  disputing 
the  generality  of  the  assignment,  and  setting  up  the  omission  of 
the  seven  thousand  four  hundred  dollars,  which  he  has  since  ac- 
knowledged he  owed  Gilbert  Stuart  at  the  time  of  the  assign- 
ment, for  the  purpose  of  defeating  the  priority  of  the  United 
States.  If  this  debt  was  reserved  by  fraud,  then  the  priority 
is  not  defeated ;  if,  because  it  was  not  deemed  a  legal  debt^ 
but  only  an  honorary  one,  or  was  omitted  by  mistake,  Ihen 
also  the  priority  attached ;  and  in  either  case  the  omission  of 
this  debt  is  no  objection  to  the  right  of  priority  on  this  ground*. 

81 
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The  right  of  priority,  therefore,  is  put  on  the  ground  that 
this  is  a  general  assignment 

As  to  the  insolvency  of  Gilbert  Stuart  at  the  date  of  the  as* 
signment,  it  is  abundantly  proved,  and  is  not  in  fact  disputed. 

When  then  did  this  priority  take  eflert,  as  regards  the  pre- 
sent defendant  ? 

It  has  been  contended  on  his  part,  that  it  takes  effect  only 
on  obtaining  judgment  against  himself,  or  at  most,  from  the 
time  of  suit  brought  against  him.  As  to  this  point,  the  act  is 
entirely  silent  It  is  to  be  put,  therefore,  on  the  general  prin- 
ciples of  law  relative  to  the  liability  of  trustees.  They  are 
not  liable  until  notice.  And  if  there  had  been  no  notice  aotil 
after  the  bringing  of  this  suit,  the  defendant  would  not,  in  this 
action,  have  been  liable  at  all. 

Had  then  the  defendant  that  notice  of  the  debt  of  Gilbert 
Stuart  to  the  United  States  which  would  charge  him,  and 
when  had  he  such  notice  ?  In  all  cases  of  this  kind,  to  protect 
a  trustee,  he.  must  act  bona  fide  in  disposing  of  the  property ; 
and  when  such  circumstances  come  to  hb  knowledge,  as 
should  reasonably  put  a  pradent  man  on  inquiry,  this  is  all 
the  notice  which  is  required.  It  has  been  said  here  that  no 
notice  would  be  available  unless  it  came  from  the  United  States, 
they  being  the  creditors.  This  is  not  correct  It  is  enon^ 
if  the  trastee  be  in  possession  of  such  facts  as  that  a  fiithfol 
and  fair  discharge  of  his  duty  would  put  him  on  inquiry. 

It  appears  in  evidence,  that  at  the  time  of  the  aasignmenty  the 
defendant  was  informed  by  Gilbert  Stuart  that  he  was  surety 
for  Joseph  B.  Stuart  in  a  bond  to  the  United  States,  and  that 
he  believed  the  bond  was  broken.  This  was  sufficient  notice, 
and  he  is  from  that  time  chargeable  with  the  duty  whidi  the 
law  imposed  on  him,  to  give  a  preference  to  the  United  States 
in  the  distribution  of  Gilbert  Stuarr  's  property!  It  was  his  duty 
to  make  inquiry  at  the  proper  ofSce,  to  see  what  the  debt  was. 
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and  to  pay  it.  It  has  been  said  that  this  wquld  be  imposing 
on  the  defendant  great  risk  and  hardship ;  that  if  he  had  been 
called  into  a  Court  of  Chancery  by  the  creditors,  provided  for 
in  the  assignment,  he  would  not  have  been  excused  by  reason  of 
this  bond,  from  accounting  for  all  the  funds  he  had  in  his  hands. 
But  this  I  apprehend  is  a  mistake.  The  defendant  would  by 
presenting  the  circumstances  before  the  Court  of  Chancery^ 
have  been  protected  by  it  until  the  actual  amount  of  the  d^bt 
could  have  been  ascertained  and  paid.  He  was  in  this  respect 
in  no  jeopardy. 

As  to  the  objection  urged  on  behalf  of  the  defendant,  that 
until  judgment  against  Gilbert  Stuart  the  surety,  the  defend- 
ant could  not  know  the  amount  for  which  Gilbert  Stuart  would 
be  liable,  as  the  amount  might  be  reduced  by  Gilbert  Stuart 
on  the  trial ;  the  defendant  in  this  action  may  now  have  the 
same  benefit  He  might,  if  he  could,  show  the  debt  of  the 
United  States  reduced  to  any  extent,  in  the  same  manner  as. 
Gilbert  Stuart  could  have  done  in  the  action  against  him. 

The  amount  of  the  recovery  is  a  question  resting  with  you,, 
under  the  rules  of  law  heretofore  stated,  and  such  as  may  be 
hereafter  laid  down.  The  liability  of  the  defendant  to  |the 
priority  of  the  United  States,  arose,  as  I  have  already  decided, 
at  the  time  he  had  notice  of  Gilbert  Stuart's  debt ;  and  such 
notice  was  given  at  the  time  the  assignment  was  made*  He 
was'  therefore  from  that  time  bound  to  apply  to  the  debt  of 
the  United  States  the  whole  of  what  he  should  receive  under 
the  assignment,  until  the  debt  was  paid.  He  was  bound  to 
pay  the  proceeds  of  the  assigned  property  as  the  law  directs* 
He  comes  under  this  obligation  by  assuming  the  trusty  and  b 
legally  bound  to  pay  over  the  money  he  receives  to  those  by 
law  entitled  to  it  In  the  present  case  the  United  States 
were  so  entitled.  Whenever  the  money  was  received  by  the 
defendant,  he  received  it  to  the  use  of  the  United  States. 
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This  being  an  action  for  money  had  and  received,  it  is  ne- 
cessary for  the  plaintiffs  to  show  that  the  defendant  has  in  fact 
received  money  to  which  they  are  entitled,  or  such  facts  most 
be  proved  as  to  afford  a  fair  and  reasonable  presumption  that 
money  has  been  received.  From  the  evidence  in  this  case  it 
appears,  that  certain  furniture  which  had  been  assigned  by 
Gilbert  Stuart  to  the  defendant,  was  sold  under  his  direction, 
at  public  auction,  for  two  thousand  three  hundred  and  fifty-aix 
dollars ;  and  it  is  not  unreasonable  to  presume,  that  he  has 
received  the  money.  It  is  at  least  enough,  jmnm/octe,  and 
throws  on  the  defendant  the  burthen  of  rebutting  this  presump- 
tion, by  proof  on  his  part :  And  unless  he  has  done  so  to  your 
satisfaction,  that  amount,  deducting  the  commissions  and  auc- 
tion duties,  is  recoverable  in  this  action. . 

With  respect  to  a  part  of  this  money,  the  proof  is  very  satis- 
factory, that  it  has  in  fact  been  received  by  the  defendant ; 
and  he  has  also  had  credit  upon  his  bond  to  Gilbert  Stuart  for 
another  part  Whatever  you  think  the  evidence  will  warrant 
you  in  concluding  that  he  has  received,  or  had  the  benefit  of 
in  paying  his  own  debt,  he  is  responsible  for. 

The  defendant  claims  that  he  is  entitled  to  a  deduction  of 
six  hundred  and  twenty-one  dollars,  for  expenses  Incurred  by 
him  in  the  preservation  of  the  property  assigned  to  him,  and 
in  the  discharge  of  his  trust :  and  this  seems  to  have  been  con* 
ceded  on  the  part  of  the  plaintiff:  Had  it  not  been,  I  should 
entertain  some  doubt  whether  he  was  entitled  to  such  deduc- 
tion. If  the  recovery  in  this  case  could  reach  all  the  proceeds 
of  the  assigned  property,  it  would  seem  reasonable  that  the 
expenses  necessarily  incurred  in  and  about  the  preservation 
of  the  property  should  be  first  paid,  and  perhaps  the  priority 
of  the  United  States  would  not  overreach  such  expenses.  Bat 
as  it  appears  that  the  defendant  has  funds  that  cannot  be  reach- 
ed  in  this  action,  I  should  have  inclined  to  the  opinion,  that 
the  expeniSes  incurred  in  the  execution  of  thd  trust,  should 
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iall  on  such  funds.    If,  however,  this  is  yielded  on  the  part 
of  the  plaintiff,  you  can  make  the  deduction. 

It  is  claimed,  on  the  part  of  the  United  States,  that  they 
have  a  right  to  receive  the  full  amount  of  their  debt  out  of 
the  bond  given  by  the  defendant  to  Gilbert  Stuart  in  September, 
1819,  for  seven  thousand  four  hundred  dollars. 

Whether  the  defendant  in  this  action,  for  money  had  and 
received,  can  be  made  responsible  for  any  part  of  this  bond, 
is  a  question  by  no  means  free  from  di£Bculty.  The  circum- 
stances in  relation  to  this  bond  are  involved  in  considerable 
obscurity.  Whether  it  was  given  for  a  real  debt  due  from 
the  defendant  to  Gilbert  Stuart,  may  be  doubtful  from  the 
evidence^  If  given  for  such  debt,  it  is  a  part  of  the  trust  fund, 
and  for  which  the  defendant  might  be  made  accountable  in 
equity :  Whether  in  this  action,  or  not,  will  depend  on  the 
question,  whether  it  was  given  for  money  which  the  defendant 
bad  in  his  hands  at  the  time  of  the  assignment,  belonging  to 
the  estate  of  Gilbert  Stuart,  or  whether  it  grew  out  of  some 
unsettled  partnership  concerns.  If  the  latter,  I  should  think 
it  could  not  be  reached  in  the  present  action.  Of  this  you 
will  judge  from  the  evidence,  and  render  your  verdict  ac- 
cordingly. 

The  jury  found  a  verdict  for  plaintiffs  for  1760  dollars  81 
cents. 
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The  United  States  v.  Feancis  H.  Nicoll  et  ai.. 

Under  the  8d  •ectioD  of  the  4lh  article  of  the  conttitntioB  of  the  VmieA  Scales, 
no  propcftj  belongiBf  to  the  United  Statei  en  be  dbpoeedof  «scepC  hjihe 
asthority  of  an  act  of  Ceofrcae. 

The  War  Department  has  no  aotbori^,  cxpreta  or  in^plied,  to  aell  the  palilk 
property  pat  under  iti  numa^nient  and  superintendence ;  nor  is  any  soch 
poirer  rested  in  the  Treasury  Department 

A  commandant  of  an  arsenal  of  the  Uniled  States  sold  a  qnantily  of  lead,  be- 
kmging  to  the  United  States  and  placed  in  the  arsenal,  to  the  definndsmla, 
but  afterwards,  by  a  fraudulent  coUosioo  with  the  defendaats,  coaverled  the 
sale  into  a  loan  of  the  lead  to  a  third  person,  who  was  in  a  few  saonths  to 
return  it  to  the  arsenal,  the  defendants  guaranteeing'  its  retara:  On  a  sokbf 
the  United  States  for  the  price  of  the  lead,  held,— that  the  oommaadaat  was 
a  Bsere  agent  for  safe  beeping,  and  that  the  sale  by  him  was  a  toctioas  act^ 
and  the  subsequent  loan  void ;  but  that  as  no  agent  or  Depaitment  of  the 
UnHed  States  had  power  to  sell  originally,  they  could  have  no  power  to  waive 
the  tort  and  affirm  the  sale  for  the  United  States,  as  in  cases  of  iadiiiiiaali ; 
and  that  as  the  Treasury  Departmsnt  had  no  such  aatbority  to  adi,  their  di- 
recting the  aait  to  be  coasmeaced  was  not  an  afinnaaoe  of  the  safe. 


THOMPSON,  J.  This  b  aa  actioD  of  mammpui  for  goods 
soltl  anil  delivered.  Upon  the  trial  of  the  tauiae  aefefal  ex- 
ceptions were  taken,  on  the  part  of  the  defendants,  to  the 
charge  of  the  Court  to  the  jury,  and  a  bill  of  exceptiona  was 
duly  sealed.  A  verdict  was  found  for  the  plaintilb.  No 
judgment,  however,  has  been  entered  upon  the  verdict,  and  a 
notion  is  now  made  for  a  new  trial,  considering  the  bill  of 
exceptions  in  the  nature  of  a  case  made  for  that  purpose. 

In  the  view  which  I  have  taken  of  the  present  motion,  it 
will  be  unnecessary  for  me  to  notice  very  particularly  the 
facts  which  appeared  upon  the  trial.  It  is  sufficient  to  state^ 
generally,  that  the  property  in  question  consisted  of  a  quan- 
tity of  lead,  belonging  to  the  United  States,  and  placed  in  the 
arsenal  in  this  city,  then  being  under  the  command  of  captain 
Edward  Tyler.     In  August,  1815,  captain  Tyler  sold  thelead 
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to  the  defendants  for  six  thousand  two  hundred  and  twelve  dol- 
lars sixty-four  cents,  for  which  they  gave  their  note  payable 
sixty  days  after  date.  In  October,  of  the  same  year,  by  the 
procurement  of  the  defendants,  this  sale  was  converted  into  a 
loan  of  the  lead,  by  captain  Tyler  to  George  W.  Murray,  to 
be  returned  by  the  1st  of  March  then  next ;  and  which  return 
was  guarantee  by  the  defendants.  For  which  change  of  the 
transaction  captain  Tyler,  by  arrangement  between  him, 
George  W.  Murray,  and  the  defendants,  received  for  his  own 
benefit  one  dollar  on  each  hundred  weight  of  the  lead ;  amount- 
ing to  about  five  hundred  and  sixty  dollars. 

The  jury  were  instructec)  by  the  Court,  that  as  no  evidence 
had  been  offered  touching  the  authority  of  captain  Tyler  to 
sell  the  lead,  his  powers  in  this  respect  must  be  governed  by 
his  legal  authority,  growing  out  of  the  situation  in  which  he 
was  placed.  That,  as  commander  of  the  arsenal,  he  had  no 
right  to  sell  the  public  property :  That  he  was  a  mere  agent 
for  safe  keeping ;  and  that  in  selling  the  lead,  he  violated  his 
duty  and  transcended  the  authority  with  which  the  law  had 
clothed  him.  But  admitting  him  tp  have  been  an  agent  to 
sell,  this  would  not  imply  a  right  to  loan ;  and  if  the  sale  was 
valid,  captain  Tyler  could  not  rescind  it  and  convert  it  into  a 
loan.  The  sale  having  been  made,  his  powers  were  at  an  end, 
and  his  subsequent  conduct  in  converting  it  into  a  loan  to 
Geoi^  W.  Murray  was  without  authority  and  void.  So  that 
neither  the  defendants  by  the  sale,  nor  Murray  by  the  loan, 
acquired  any  legal  right  in  the  property,  and  the  title  still  re- 
mained in  the  United  States.  But  that  the  plaintiffs  had  a 
right  to  waive  these  tortious  acts,  and  confirm  the  sale,  and 
bring  an  action  for  goods  sold  and  delivered.  That  they  were 
not  bound  to  bring  the  action  upon  the  note :  It  was  not  a 
sale  for  the  note  of  a  third  p^iion.  And  where  goods  are  sold, 
and  a  note  given  by  the  purchaser  for  the  consideration,  the 
seller  may  bring  his  action  upon  the  original  sale,  when  the 
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rights  of  third  persons  are  not  involyed,  and  the  note  is 
brought  into  Court  and  cancelled  upon  the  trial :  And  the 
note  in  this  case  having  been  delivered  up  to  the  defendants, 
no  objection  lay  to  the  present  action  on  that  ground.  It  was 
submitted  to  the  jury  to  decide  from  the  evidence,  whether 
the  defendants  were  chargeable  with  a  fraudulent  collunon 
with  captain  Tyler  ;  with  instructions,  that  if  they  should  be 
of  opinion  that  they  were  not,  then  the  defendants  were  enti- 
tled to  a  verdict ;  but  if  they  were,  a  verdict  ought  to  be 
found  against  them  :  That  the  bringing  of  this  suit  for  goods 
sold  and.  delivered,  was  a  ratification  of  the  sale  made  by  cap- 
tain Tyler  to  the  defendants :  and  that  in  cases  of  this  kind 
there  was  no  distinction  between  the  United  States  and  indi- 
viduals. 

These  are  briefly  the  points  upon  which  exceptions  were 
taken,  and  which  have  been  argued  upon  the  present  motion 
for  a  new  trial.  But  the  conclusion  to  which  I  have  arrived, 
renders  it  unnecessary  for  me  to  notice  any  of  them,  except 
the  last  branch  of  the  instructions  to  the  jury.  It  may  not, 
however,  be  improper  for  me  to  observe,  that  I  have  examin- 
ed all  the  other  points  presented,  and  am  confirmed  in  the 
view  taken  of  them  upon  the  trial ;  and  which,  under  the 
finding  of  the  jury,  would  establish  the  plaintifi*'s  right  of  re- 
covery, if  there  was  no  impediment  growing  out  of  the  form 
of  the  action.  The  merits  of  the  case  being  clearly  with  the 
verdict,  I  have  examined  this  question  with  a  strong  desire 
to  surmount  the  difficulty,  but  have  not  been  able  to  sanctioa 
the  doctrine  laid  down  at  the  trial,  without  violating  what  I 
deem  to  be  an  important  principle  in  the  administration  of  the 
government,  with  respect  to  the  disposition  of  public  pro-> 
perty. 

That  captain  Tyler  Was  a  mere  agent  for  safe  keeping,  and 
without  authority  to  sell  the  lead  in  question,  cannot  be 
doubted.  ,  As  between  individuals,  where  an  agent  wrong- 
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fully,  and  in  violation  of  his  authority,  sells  the  goods  of  his 
principal,  the  principal  may  affirm  the  act  of  his  agent,  waive 
the  tort,  and  maintain  an  action  of  assumpsit  for  goods  sold 
and  delivered.  But  the  affirmance  of  the  act,  in.  such  case, 
is  by  the  party  who  is  owner  of  the  property,  and  has  the 
absolute  right  to  sell ;  and  his  subse.quent  ratification  of  the 
act  of  his  agent  is  equivalent  to  an  original  authority  to  sell. 
But  that  principle  cannot  be  brought  to  bear  on  the  present 
ease.  The  lead  being  the  property  of  the  United  States,  no- 
thing short. of  the  authority  of  an  act  of  Congress  would  jus- 
tify its  sale  originally.  And  it  would  require  the  like  authori- 
ty to  ratify  the  unauthorized  conduct  of  the  agent,  and  convert 
his  tortious  acts  into*  a  sale  of  the  lead.  This  grows  out  of 
our  constitution,  and  the  organization  of  the  different  depart- 
ments of  the  government. 

The  constitution  declares,^  ''  that  Congrass  shall  have  power 
to  dispose  of,  and  make  all  needful  rules  and  regulations  re- 
specting the  territory,  and  other  property  belonging  to  the 
United  States."  No  public  property  cau  therefore  be  dispos- 
ed of  without  the  authority  of  law,  either  by  an  express  act 
of  Congress  for  that  purpose,  or  by  giving  the  authority  to 
some  department  of  the  government,  or  subordinate  agent. 
No  law  has  been  shown  authorizing  the  sale  of  this  lead :  Nor 
is  any  such  authority  to  be  inferred  from  the  general  powers 
rested  in  any  of  the  departments  of  the  government. 

This  power,  if  lodged  any  where,  would  seem  moat  appro- 
priately to  belong  to  the  War  Department  But  there  is  no 
such  express  or  implied  power  in  that  department,  to  sell  the 
public  property  put  under  its  management  and  superintend- 
enee ;  and  there  is  nothing  contained  in  any  of  the  laws  re- 
gulating the  ordnance  department,  which  in  the  least  coun- 
tenances the  right  of  selling  or  loaning  the  public  property.^ 

a  Art.  4,  lec.  8.  b  See  acts  14th  May,  1812,  and  8th  February,  1815, 

4  Vol.  Laws  United  States,  490.  7&2. 
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But  the  case  furnishes  nb  evidence  whatever  that  this  sale  has 
been  ratified  or  approved  by  the  War  Department,  or  any 
other  branch  of  the  government,  except  what  is  to  be  inferred 
from  the  mere  act  of  bringing  the  present  suit  for  goods  sold 
and  delivered.  « 

If  the  principle  I  ^ave  laid  down  be  correct,  (and  I  think 
it  cannot  be  denied,)  that  no  one  can  ratify  the  act  of  the 
agent  in  such  case,  and  convert  his  tortious  disposition  of  the 
property  into  a  legal  sale,  except  he  who  had  the  right  to  selly 
it  will  necessarily  follow,  that  the  simple  act  of  bringing  an 
action  for  goods  sold  and  delivered,  will  not  amount  to  such 
ratification.  Such  suits  are  brougnt  under  the  direction  of 
the  Treasury  Department ;  but  that  department  has  no  right  to 
sell  public  property  without  the  authority  of  an  act  of  Con* 
gress  for  that  purpose. 

By  the  act  of  the  3d  March,  1817,®  it  is  made  the  duty 
of  the  First  Comptroller  to  superintend  the  recovery  of  all 
debts  due  to  the  United  States,  and  to  direct  suits,  and  legal 
proceedings,  ^nd  to  take  all  such  measures  as  may  be  author- 
ized by  the  laws,  to  enforce  prompt  payment  of  all  debts 
to  the  United  States.  By  the  act  of  15th  May,  1820,"^  this 
duty  is  transferre'd  to  another  officer.  The  President  is  au- 
thorized to  designate  some  officer  of  the  Treasury  Department, 
as  agent  of  the  Treasury,  whose  duty  it  shall  be  to  direct  and 
superintend  all  orders,  suits,  or  proceedings  in  law  or  equity, 
for  the  'recovery  of  moiiey,  chattels,  lands,  tenements,  or  he- 
reditaments, in  the  name,  and  for  the  use  of  the  United  States. 
By  no  possible  construction,  however,  can  this  authority  be 
converted  into  a  poWer  to  sell  and  transfer  public  property. 
It  is  the  mere  right  of  superintending  suits,  and  enforcing  the 
claims  and  demands  of  the  United  States,  as  he  shall  find 
them. 

c  Sec  10,  6  Vol.  Laws  U.  States,  201.  rf  «  Vol.  htLwn  17.  States,  620. 
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Nor  is  it  to  be  inferred,  that  the  United  States  have  ratified 
this  sale^  from,  the  circumstance  that  the  suit  is  brought  by 
the  District  Attorney,  who  is  a  public  officer  of  the  United 
States.  By  the  last  mentioined  act,^  he  is  required  in  the  pro- 
secution of  all  suits,  to  conform  to  the  directions  and  instruc- 
tions of  the  agent  of  'the  treasury.  Our  government  being  a 
government  of  laws,  it  speaks  to  its  agents  through  its  laws  ; 
and  it  is  to  them  only  that  we  are  to  look  for  the  authority  of 
such  agents.  And  no  law  having  been  shown  authorizing  the 
sale  of  the  lead  in  question,  or  vesting  in  any  department  of 
the  government  any  general  authority  to  sell  public  proper- 
ty, no  such  sale  can  be  inferred  from  any  of  the  circumstan- 
ces appearing  in  this  case.  And  an  action  of  assumpsit  for 
goods  sold  and  delivered  cannot  be  maintained. 

The  verdict  must  therefore  be  set  aside. 

R.  TiLLOTsON,  D.  A,,  for  the  plaintiffs. 

T,  A.  Emhjbt  and  C.  Graham  for  the  defendants. 
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VERMONT,  OCTOBER  TERM,  1826,  AT  RUTLAND. 


<    C  Hon.    SMITH  THOMPSON    Amociate  Joftice  of   the  Sapreme 
BsvoBS  <  Conrt. 

i  Hon.  ELUAH  PAINE,  DiftricC  Judge. 


Th£.  People  of  the  State  of  Vermont  v.  The  Societt  for 
THE  Propagation  of  the  Gospel  in  Foreign  Parts. 


The  Kiugr  of  Great  Britain  panted  a  charter  of  a  town  in  that  part  of  the  pro- 
Tince  of  New-Hampshire,  which  is  now  Vermont,  to  be  divided  amon|^  the 
grantees,  and  to  be  held  on  certain  conditions  mentioned  in  the  charter.  The 
defendants,  who  were  one  of  the  grantees,  were  a  Society  in  England  ineor- 
poraied  by  a  charter  from  the  King.  A  scire  facias  was  issued  on  behalf  of 
the  plaintiffs,  requuring  the  defendants  to  show  cause  why  a  forfeiture  of  their 
right  to  the  lands  had  not  been  incurred,  and  assigning  as  grounds  of  forfeit- 
ure a  non-performance  of  the  conditions  on  which  the  lauds  were  held,  and 
yiolations  of  their  charter  of  incorporation.  On  demurrer  to  the  9eirtfui&Sf 
held,  that  such  violations  of  their  charter  of  incorporation  could  not  be  thus 
collaterally  drawn  in  question,  but  that  it  should  be  vacated  by  some  direct 
proceeding  for  the  purpose. 

Among  the  conditions  of  the  grant  were,  that  the  grantees,  their  heirt  and  as- 
signs, should  pay  rent  and  cultiyate  a  certain  portion  of  the  land :  Held,  thai 
no  reasons  of  public  policy  exempted  the  defendants  from  the  perfermancc  of 
these  conditions,  and  that  they  were  within  their  letter  and  spirlK 
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Each  grADtee  waf  to  pay  annaally  for  the  fint  ten  years,  an  ear  of  corn,  rest, 
for  his  share  of  the  land^  if  lawfully  demanded :  Held,  that  this  was  a  mere 
nominal  rent,  and  its  non-payment  not  a  ground  of  forfeitui;^,  and  that  the 
breach  of  the  condition  was  ill  assigned,  as  there  was  no  a? erment  that  it  had 
been  lawfully  demamded. 

After  the  first  ten  years  a  rent  of  one  shilling  for  every  hundred  acres  was  to  be 
paid  annually  to  the  grantor,  in  his  council  chamber  in  Portsmouth,  or  to  such 
officer  as  should  be  appointed  to  receire  the  same :  Held,  that  payment  at 
the  place  appointed  bad  been  rendered  impossible  by  the  separation,  of  the 
countries,  and  that  the  plaintifis  should  have  arerred  that  they  had  appointed 
another  place  of  payment  or  an  officer  to  receire  the  payment}  and  that  notice 
thereof  had  been  given  to  the  defendants. 

There  was  no  declaration,  but  the  writ  of  teirt  faeiat  was  demurred  to :  Held, 
that  the  legal  effect  was  the  same  as  if  the  demurrer  had  been  to  the  declara- 
tion, and  the  isame  judgment  was  ordered  to  be  entered. 

THOMPSON^  J.  This  case  comes  before  the  Court  on 
a  general  demurrer  to  a  scire  facias  issued  in  behalf  of  the 
state  of  Vermont,  calling  upon  <'  The  Society  for  propagating 
the  Gospel  in  foreign  parts,"  to  show  cause  why  a  forfeiture 
of  their  right  to  all  the  lands  claimed  in  the  town  of  Berliui 
in  said  state,  should  not  be  incurred. 

The  scire  facias  recites,  that  on  the  8th  day  of  June,  in  the 
year  1763,  Benning  Wentworth,  goTernor  of  the  province  of 
NeW'Hampshire,  then  being  one  of  the  colonies  of  Great  Bri* 
tain,  claimed  to  hold  jurisdiction,  and  the  right  to  make  grants 
and  charters  of  land  over  the  whole  territory  now  contained 
within  the  state  of  Vermont  And  that  on  the  said  8th  day 
of  June,  George  the  third,  then  king  of  Great  Britain,  by  the 
said  Benning  Wentworth,  made  a  grant  and  charter  of  the 
said  town  of  Berlin,  (particularly  describing  the  boundaries 
thereof,)  to  the  subjects  of  the  said  king  of  Great  Britain,  then 
inhabitants  of  the  province  of  New-Hampshire,  and  other  go- 
vernments, and  to  their  heirs  and  assigns  for  ever,  whose 
names  were  entered  on  the  said  grant,  to  be  divided  to  and 
among  them  into  seventy  equal  shares,  and  that  among  the 
pantees  aforesaid  entered  upon  the  said  grant^  was  the  ineor- 
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porated  Society  for  the  propagation  of  the  Gospel  in  foreign 
parts,  to  which  society  was  granted  in  and  by  said  grant  one 
whole  share,  consisting  of  one  seventieth  part  of  said  town- 
ship. That  to  the  grant  and  charter  were  annexed,  as  a  part 
thereof,  sandry  conditions  upon  which  the  grantees  took  and 
held  the  estate,  and  upon  the  performance  of  which  only  have 
they  a  right  to  hold  the  premises  contained  in  said  grant. 
These  conditions  are  set  out  as  follows : 

That  every  grantee,  his  heirs  or  assigns,  should  plant  and 
cultivate  five  acres  of  land,  within  the  term  of  five  years  from 
the  making  of  said  grant,  for  every,  fifty  acres  contained  in 
his  or  their  share  or  proportion  of  land  in  add  township^  and 
continue  to  improve  and  settle  the  same,  by  additional  culti- 
vations, on  the  penalty  of  forfeiture  of  his  grant  or  share  in 
said  township,  and  of  its  reverting  to  the  grantor,  his  heirs 
and  successors,  to  be  regranted  to  such  of  their  subjects  as 
should  effectually  settle  and  cultivate  the  same. 

That  each  grantee  should  pay  to  the  grantor,  his  heirs  and 
successors,  the  rent  of  one  ear  of  Indian  com  only  ibr  the 
space  of  ten  years,  on  the  25th  day  of  December  annually,  iT 
lawfully  demanded. 

That  every  proprietor,  settler,  or  inhabitant,  should  yield 
and  pay  to  the  said  grantor,  his  heirs  and  successors,  yearly 
and  every  year  for  ever,  from  and  after  the  expiration  of  ten 
years,  viz.  fit>m  the  25th  day  of  December,  1773,  one  shilliagy 
proclamation  money,  for  every  hundred  acres  he  so  owns, 
settles,  or  possesses,  and  so  in  proportion  for  a  greater  or  less 
tract,  to  be  paid  in  the  council  chamber  of  said  grantor  in  said 
Portsmouth,  or  to  such  officer  or  officers  as  should  be  appoint-* 
ed  to  receive  the  same :  To  be  in  lieu  of  all  other  rents  and 
services  whatever. 

The  charter  or  grant^  oyer  of  which  is  craved,  and  set  out 
in  the  demurrer,  contains  two  other  conditions :  One  relative 
to  the  preservation  of  white  pine  trees,  fit  for  masts  for  the 
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royal  navy,  and  the  other  relative  to  a  certain  tract  of  land  in 
the  centre  of  the  township,  to  be  laid  out  in  town  lots.  But 
as  no  breach  of  either  of  these  conditions  is  alleged,  it  is  un- 
necessary particularly  to  notice  them. 

The  scire  facias  then  avers,  that  all  the  right  which  the 
society  ever  had  to  the  said  land  had  lon^  since  been  forfeit- 
ed to  the  state  of  Vermont.  For  that  the  said  society  has 
never  paid  any  of  the  rents  aforesaid,  nor  any  other  rents  for 
the  lands  aforesaid,  nor  has  said  society  performed  any  of  the 
conditions  to  said  charter  of  said  town  of  Berlin,  on  the  pan 
of  said  society  to  be  performed.  Nor  has  said  society  within 
five  years  from  the  making  of  said  grant,  of  the  township  of 
Berlin,  nor  at  any  time  since,  planted  and  cultivated  five  acres 
for  every  fifty  acres  of  land  set  ofi*  to  them,  nor  continued  to 
improve  and  settle  the  same  by  additional  cultivation. 

From  the  statement  thus  far  made  of  the  allegations  con- 
tained in  the  scire  facias  ^  tbe  only  breaches  of  the  conditions 
contained  in  the  charter  which  can  be  drawn  in  question,  in 
the  present  state  of  the  pleadings,  are  those  which  relate  to 
the  cultivation  and  improvement  of  the  land,  and  the  pay- 
ment of  the  rent.  These  are  the  only  conditions  recited  and 
set  out  in  the  scire  facias,  and  the  general  allegation  of  non- 
performance of  the  conditions  of  the  charter  must  be  taken 
and  construed,  as  having  reference  to  these  alone ;  for,  from 
any  thing  appearing  on  the  face  of  the  scire  facias^  they  are 
the  only  conditions  which  the  charter  contained ;  and  the 
breaches  of  which  are  specifically  assigned  as  the  grounds 
upon  which  the  forfeiture  of  the  grant  is  claimed. 

All  the  matter  introduced  into  the  scire  facias,  by  recitals 
of  the  charter  of  incorporation  of  the  society,  and  the  allega- 
tions of  a  misapplication  of  their  funds,  and  a  violation  of  the 
trusts  vested  in  the  corporation,  must  be  entirely  laid  out  of 
view,  being  altogether  irrelevant,  and  which  cannot  be  drawn 
in  question  under  any  proceedings  on  the  sdre  facias  noyir 
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before  the  Court  If  this  corporation  has  forfeited  its  charter, 
through  negligeace  or  abuse  of  its  franchises,  whereby  the 
conditions  upon  which  it  was  incorporated  have  been  broken, 
the  charter  must  be  vacated  by  some  direct  proceeding  for 
that  purpose,  [usually  by  bill  in  chancery,  scire  fadaa,  or  in- 
formation in  the  nature  of  a  writ  o{  qtiowarrantOy']  where  the 
grounds  upon  which  the  forfeiture  is  claimed,  may  be  pat  in 
issue  by  a  regular  course  of  pleadings.  It  would  be  against 
precedent  and  of  dangerous  consequence  to  permit  it  to  be 
impeached  collaterally  in  the  manner  here  attempted.  This 
is  a  rule  which  has  been  long  and  well  settled  in  the  English 
Courts,  and  in  several  of  the  State  Courts  in  this  country,  as 
it  relates  to  letters  pat^t.  And  the  same  reason  applies  to 
charters  of  incorporation,  which  are  matters  of  record  and 
good  upon  the  face,  and  voidable  only  by  some  judicial  pro- 
ceeding.* And  it  seems  to  be  assumed  by  the  Supreme 
Court  of  the  United  States  in  ^e  case  of  The  Society  v. 
New-Haven,^  that  the  Courts  of  this  state  have  no  jurisdic- 
tion to  declare  a  forfeiture  of  this  charter  and  take  away  its 
franchises  on  account  of  any  misuser  or  nonuser.  And  in- 
deed this  is  a  principle  assumed  by  the  legislature  of  this 
state  in  the  act  of  the  30th  of  April,  1794,  and  is  assigned  in 
tha  preamble  as  one  of  the  reasons  upon  Which  the  act  is 
passed,  ^*  That  the  society  is  a  corporation  erected  by,  and 
existing  within  a  foreign  jurisdiction,  to  which  they  alone  are 
amenable.^' 

If  this  society  still  exists  in  its  corporate  capacity,  and  is 
capable  of  holding  real  property  in  this  country,  and  is  pro* 
tected  under  the  treaties  with  Great  Britain,  in  the  use  and 
enjoyment  of  all  its  rights,  in  the  same  manner  as  natural  per- 
sons, all  which  points  seem  to  be  settled  by  the  case  referred 
to  against  the  town  of  New-Haven,  we  are  brought  back 
to  the  inquiry,  whether  this  society  has  forfeited  its  right  to 

«  10  Jobs.  Rep.  28. 12. ;  Yd.  77.  >  1  B.  Ceni«  Sl^.         b  8  Wheetmi,  488. 
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the  land  granted  to  it  in  the  town  of  Berlin,  by  a  breach  or 
non*performanoe  of  the  conditions  contained  in  the  grant. 
And  the  only  conditions  drawn  in  question,  as  has  already 
been  observed,  are  those  which  relate  to  the  payment  of  rent, 
and  the  cultivation  and  improvetnent  to  be  made  upon  the 
land. 

As  a  general  answer,  applicable  to  all  the  breaches  alleged 
as  ground  of  forfeiture,  iX  has  been  ui^d,  that  the  society  is 
not  embraced  within  the  letter  or  spirit  of  the  charter,  which 
requires  the  payment  of  rent,  or  the  improvement  and  culti- 
vation of  the  land  :   That  these  conditions  apply  only  to  in- 
dividual  grantees,  and  not  to  the  public  rights.     It  is  true, 
that  so  far  as  respects  the  cultivation  and  improvement,  the 
charter  requires,  that  every  grantee,  his  heirs  and  assigns, 
shall  plant  and  cultivate,  &c.     The  words,  heirs  and  assigns, 
are  not  technically  applicable  to  a  corporation ;  but  the  word 
grantee  may  be,  without  any  very  forced  interpretation.  And 
the  argument,  if  well  founded,  would  go  to  show  that  this  so- 
ciety could  take  nothing  under  this  grant  The  grant  is  **  to  our 
loving  subjects,  inhabitants  of  our  said  province  of  New-Hamp* 
shire,  and  other  governments,  and  to  their  heirs  and  asstgns 
for  ever,  whose  names  are  entered  on  this  grant,  to  be  divid- 
ed to  and  among  them  into  seventy  equal  shares.'^  And  upon 
the  back  of  the  grant  is  entered,  ^<  one  whole  share  for  the 
incorporated  society  for  the  propagation  of  the  Gospel  in  fo- 
reign parts."     And  the  habendum  is,  ^^  to  have  and  to  hold 
the  said  tract  of  land,  as  above  expressed,  to  them  and  thetr 
respective  heirs  and  assigns  for  ever."  This  language  is  strict- 
ly applicable  to  private  persons,  and  not  incorporated  bodies. 
But  not  to  consider  the  society  as  a  grantee  capable  of  taking 
a  share,  would  be  a  construction  that  would  probably,  in  its 
consequences,  take  away  the  right  of  the  society  in  every 
town  in  the  state,  and  would  be  at  war  with  the  uniform  in- 
terpretation heretofore  given  to  these  grants.    And  if  the  so^ 
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ciety  is  capable  of  takingjaaa .grantee' adder  this  charter,  no 
eonaistent  construction  will  restrict  the  conditioos  so  as  ta 
exempt  the  society  from  a  performance  of  them.  The  Ian* 
guage  of  the  grant,  with  respect  to  the  payment  of  renMs, 
**  that  every  proprietor,  settler,  or  inhabitant,  shall  pay,"  &c. 
The  term  proprietor  may  well  be  applied  to  a  corporation, 
when  it  is  so  obviously  within  the  intention  of  the  grant 

No  reasons  of  public  policy  are  p^ceived  to  justify  making 
any  distinction  between  what  are  called  the  public  and  the 
individual  rights,  as  to  the  performance  of  these  conditions. 
The  language  of  the  grant  applies  equally  to  all. 

The  inquiry  then  is,  whether  the  breaches  of  these  condi- 
tions are  sufficiently  set  out  in  the  scire  /acias,  to  entitle  the 
plaintiffs  to  a  judgment  on  the  demurrer.  ^ 

The  non-paymtnt  of  the  com  rent  reserved,  was  not  relied 
tipon  on  the  argument ;  but  the  breach  of  the  condition,  as 
alleged  in  the  scire  /aciaSf  applies  as  well  to  this. as  to  the 
money  rent.  It  is  sufficient,  however,  to  observe,  that  this 
was  evidently  a  mere  nominal  rent,  and  at  all  events,  only 
payable  if  lawfully  demanded.  The  sdre  facias  should 
therefore  have  contained  an  averment,  that  it  was  lawfully 
demanded,  and  the  breach  is  not  well  assigned  without  such 
averment 

There  is  also  with  respect  to  the  money  rent  reserved,  a 
want  of  proper  and  necessary  averments.  It  is,  as  to  place, 
made  payable  in  the  King's  Couocil  Chamber  in  Portsmouth. 
A  compliance  with  the  condition,  in  this  respect,  has  become 
impossible,  by  reason  of  the  revolution,  and  by  the  course  of 
events,  which  the  Court  is  bound  judicially  to  notice.  There 
cannot,  since  the  revolution^  be  any  such  place  as  the  King's 
Council  Chamber  in  Portsmouth.  The  grantor  having  ceas- 
ed to  have  any  such  place  as  is  appointed  for  the  payment  of 
the  rent,  a  performance  of  the  condition,  in  this  respect,  has 
become  impracticable  by  the  act  of  the  graptor,  and  is  void. 
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If  the  State  of  Vermont,  as  is  contendedy  has  succeeded  to  all 
the  rights  of  the  King  as  grantor,  and  had  a  right  to  substitute 
any  other  place  for  the  payment,  it  should  have  been  averred 
that  that  had  been  done,  and  due  notice  thereof  given  to  the 
grantors  before  a  breach  of  the  condition  can  be  alleged. 
There  is,  however,  an  alternative  at  the  election  of  the  gran- 
tor. The  rent  is  made  payable  in  the  Council  Chamber  in 
Portsmouth,  or  to  such  officer  or  officers  as  shall  be  appointed 
to  receive  the  same  ;  but  the  scire  facias  should  have  con- 
tained an  averment,  that  such  officer  or  officers  had  been  ap- 
pointed to  receive  the  rent  and  notice  thereof  given  to  the 
grantees,  before  any  default  for  non-payment  could  be  incur- 
red by  them. 

There  is,  therefore,  no  sufficient  breach  of 'the  condition 
for  the  payment  of  rent  alleged,  to  entitle  the  plainti£fs  to 
judgment  on  the  demurrer,  on  that  account. 

With  respect  to  the  condition  relative  to  the  cultivation  and* 
improvement  of  the  land,  the  scire  facias  does  contain  an 
express  averment,  that  the  society  has  not  within  five  years 
from  the  making  of  the  grant,  nor  at  any  time  since,  planted 
and  cultivated  five  acres  for  every  fifty  acres  of  land  set  off 
to  them  in  the  said  town  of  Berlin,  nor  continued  to  improve 
and  settle  the  same  by  additional  cultivation.  The  breach  is 
here  well  assigned.  It  is  in  the  words  of  the  condition,-  and 
expressly  denying  that  what  is  therein  required  to  be  done, 
has  been  performed.  This  is  an  allegation  upon  which  the 
defendants  might  and  ought  to  have  taken  issue,  unless  they 
are  by  operation  of  law  exempted  from  the  performance  of 
that  condition,  which  we  think  they  are  not.  The  demurrer 
admits,  that  it  has  not  been  performed.  And  there  is  no 
principle  or  rule  of  construction  upon  which  the  Court  can 
say  upon  this  demurrer,  that  the  society  does  not  come  with- 
in the  condition,  or  that  a  performance  of  it  has' been  dispens- 
ed with«     If  it  has  been  in  any  manner  waived  by  the  stiite, 
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that  is  a  question  to  be  tried  upon  a  proper  issue  taken  upon 
the  assignment  of  the  breach.  The  effect  of  the  lapse  of  time^ 
and  the  inference  to  be  drawn  from  the  course  of  l^slation 
of  the  state^  at  various  times,  with  respect  to  these  rights,,  are 
inquiries  to  be  made  on  such  issue,  and  cannot  be  noticed  by 
the  Court  upon  this  demurrer. 

Upon  these  views  of  this  case,  the  question  arises  as  to  what 
judgment  is  proper  to  be  entered.  The  demurrer  is  to  the 
writ  of  scire  facias^  but  the  legal  effect  and  operation  of  it, 
must  be  the  same  as  a  demurrer  to  the  declaration.  The  de- 
claration upon  a  scire  facias  is  no  more  than  a  copy  of  the 
writ.  If  there  are  several  counts  in  a  declaration,  or  if  in  co- 
venant several  breaches  are  assigned,  some  of  which  are  suf- 
ficient and  others  not,  the  defendant  should  only  demur  to 
such  as  are  bad.  If  he  demurs  to  the  whole  declaration,  judg- 
ment must  be  giv^n  against  him  :  And  this  rule  applies  equal- 
ly to  a  single  count,  part  of  which  is  good  and  the  other 
not,  when  the  matters  are  divisible  in  their  nature.^ 

These  are  rules  of  pleading  well  settled  in  the  JBogiish 
Courts,  and  must  govern  the  present  case.  The  plsintiSs  are 
therefore  entitled  to  judgment,  upon  the  breach  of  the  condi- 
tion, that  has  been  considered  well  assigned,  and  will  be  bar- 
red from  any  benefit  by  reason  of  any  other  breaches  which 
are  insufficiently  alleged.  Leave,  however,  is  given  to  the 
defendants  to  withdraw  the  demurrer,  so  far  as  relates  to  the 
breach  well  assigned,  and  take  issue  upon  the  allegation  there- 
in contained,  if  they  shall  elect  so  to  do. 

T.  HuTCHXNSon  for  die  plaintiffs. 
J.  H.  Hubbard  for  the  defendants. 


« 1  Chitty  Plead,  643.;  11  East  Bcp.  667.;  6  D«iie*s  Ab.  908^  and  cases 
there  cited. 
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CONNECTICUT,  APRIL  TERM,  1824,  AT  NEW-HAVEN. 


C  Hon.  SMITH  THOMPSON,  Associate  Justice  of  the  Supreme 
Bbfoeb  2  Court. 

I  Hob.  PIERPOINT  EDWARDS,  DiMriet  Jodge. 


Thb  Prxsidsnt,  DibectobS)  and  Coxpant  of  the  Bank 
OP  THE  United  States  v.  Magill  et  al. 

One  gave  a  bond  with  inreties  to  the  Bank  of  the  United  States,  conditioned, 
that  be  should  faitbfnllj  perform  the  duties  of  Cashier  of  their  Office  of  Dis- 
count and  Deposite  at  Middletown,  during  the  term  he  should  hold  said  of- 
fice. The  bank  at  Philadelphia  hearing  that  he  bad  been  guilty  of  a  gross 
breach  of  trust, — by  a  resolution  passed  on  the  27th  of  October,  1820,  sus- 
pended him  flrom  office  till  the  further  pleasure  of  the  board,  and  directed 
the  property  of  the  bank  to  be  taken  out  of  his  hands.  This  resolution  was 
communicated  to  the  Cashier  and  carried  into  effect  on  the  80th  day  of  the 
same  month :  Held,  that  the  suspensioo  did  not  Ukt  effect  irutamler  on  the 
27th,  but  on  the  30th,  when  it  was  made  known  to  the  Cashier ;  and  that  un- 
til then  he  was  Cashier  within  the  letter  of  the  bond,  and  the  sureties  liable 
for  his  acts. 

Had  the  rtsolutioa  been  to  remore  the  Cashier  from  office,  It  would  have  taken 
ellect  and  the  sureties  been  discharged  from  their  liability^  from  the  time  of 
its  passage. 

The  resolution  was  sent  by  mail,  and  recei? ed  by  the  President  of  the  office  at 
Middletown,  on  the  morning  of  Sunday  the  S9th  :    Held,  that  its  not  being 
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commttnicated  on  that  day  was  not  inch  a  want  of  diligence  as  woald  dis- 
charge the  sureties  from  their  liability  for  Irauds  committed  bj  the  Cashier 
ofi  that  day. 

Where  a  bond  with  a  penalty  is  f^iren  for  the  performance  of  corenants,  al- 
though damages  may  hare  been  sustained  to  a  greater  amount,  yet  the  re- 
corery  must  be  limited  to  the  penalty,— especially  in  a  case  of  sureties.  Coa- 
trariety  of  English  authoriti«*s  on  this  point. 

It  aetnu,  that  this  is  not  the  rule  where  bonds  are  conditioned  for  the  payneDt 
of  money. 

If  there  has  not  been  a  previous  demand -of  the  penalty  or  an  acknowle^g*- 
ment  that  the  whole  Is  df^,  interest  is  recoverable  only  from  the  commence- 
ment of  the  suit. 


This  was  an  action  of  debt  on  a  bond  in  the  penalty  of 
50,000  doUarSi  made  by  Arthur  W.  Magill,  Joshua  Stow, 
Elisha  Coe,  and  Nathan  Starr,  jun.,  the  defendants,  to  the 
plaintifis,  conditioned,  that  said  Magill  should,  during  the 
term  he  should  hold  the  office  of  Cashier  of  the  Office  of  Dis- 
count and  Depoute  of  the  bank  of  the  United  States  at  Mid- 
dletown,  Connecticut,  execute  the  duties  thereof  with  inte- 
grity and  fidelity,  and  well  and  faithfully  perform  and  fulfil 
the  trusts  reposed  in  him.  The  bond  was  dated  the  27th  of 
August,  1819. 

• 
To  the  declaration  on  the  bond  the  defendants  pleaded  per^ 
formance ;  and  the  plaintiffs  replied,  assigning  breaches. 

At  the  trial  the  jury  found  a  special  verdict,  stating  circum- 
stantially the  following  facts :  That  Magill,  between  the  date  of 
the  bond  and  the  30th  day  of  October,  1820,  and  while  he  was 
Cashier  of  the  office  at  Middletown,  fraudulently,  corruptly,  and 
unfaithfully  permitted  overdra wings  on  the  bank,  and  was  guilty 
of  other  misconduct,  by  means  of  which  the  bank  sustained 
losses  to  the  amount,  with  interest,  of  7,933  dollars  46  cents. 
That  after  the  date  of  the  bond,  and  before  the  30th  day  of  said 
October,  1820,  and  while  he  was  such  Cashier^  he  embezzled  mo- 
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nies  and  funds  of  the  bank  amounting,  with  interest,  from  the 
29th  day  of  October,  1820,  to  the  sum  of  58,614  dollars  94  cents : 
That  23,366  dollars  10  cents  principal  and  interest  was  to  be 
deducted  from  the  amount  of  these  losses,  on  account  of  mo- 
nies paid  by  the  defendants  Starr  and  Coe^  leaving  a  balance 
of  43,182  dollars  50  cents  damages  sustained  by  the  plain- 
tiffs. The  verdict  also  found  the  amount  of  the  penalty  of  the 
bond,  with  interest,  and  without  interest,  after  deducting  the 
said  payments,  in  case  the  Court  should  be  of  opinion  that  the 
plaintiffs  were  not  entitled  to  recover  more.  The  verdict  also 
found  that  the  President  and  Directors  of  the  bank  of  the 
United  States,  on  the  27th  day  of  October,  1820,  at  Philadel- 
phia, passed  the  following  resolutions,  viz. : 

"  Whereas  it  appears,  by  a  report  of  a  committee  of  the 
directors  of  the  OfiBce  of  Discount  and  Deposite  at  Middletown^ 
thtft  Arthur  W.  Magill,  Cashier  of  that  office,  has  been  guilty 
of  a  gross  breach  of  trust,  in  knowingly  suffering  overdrafts 
to  be  made  by  individuals,  and  also  making  overdrafts  him- 
self—Therefore resolved,  that  Arthur  W.  Magill,  Cashier  of 
the  office  at  Middletown,  be,  and  he  is  hereby  suspended 
from  office,  till  the  further  pleasure  of  this  board  be  made 
known." 

"  On  motion  resolved,  that  the  President  of  the  office  at 
Middletown  be  authorized  and  requested  to  receive  into  his 
care,  from  A.  W.  Magill,  the  Cashier,  the  cash,  bills  discount- 
ed)  books,  papers,  and  other  property  in  the  said  office,  and 
to  take  such  measures  for  having  the  duties  of  the  Cashier 
thereof  temporarily  discharged  as  he  may  deem  expedient." 

Which  resolutions  were  immediately  transmitted  by  mail 
from  Philadelphia  to  the  President  of  the  office  at  Middletown, 
who  received  them  on  the  morning  of  Sunday  the  29th  day  of 
said  October,  and  on  the  30th,  between  the  hours  of  four  and  five 
in  the  afternoon,  communicated  them  to  Magill,  and  then  and 
there  received  into  his  own  care  the  cash,  bills  discounted^ 
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books,  papers,  and  other  property  in  said  office :  That  Ma^, 
on  the  8d  day  of  November,  1820,  sent  to  the  President  of 
the  bank  at  Philadelphia  a  letter  eontaining  his  resignation, 
and  on  the  7th  the  President  and  Directors  of  the  said  bank 
unanimoaaly  dismissed  him  from  his  office. 


D.  Daggett  and  S.  P.  Staples  for  the  plaintiffii. 
R.  M.  Shskman  and  N.  Skith  for  the  defendants. 

THOMPSON,  J.  This  action  is  founded  opon  a  bond  in 
the  penalty  of  fifty  thousand  dollars,  given  to  the  bank  of  the 
United  States  for  the  faithful  performance  of  the  duties  of 
Cashier  of  the  Branch  at  Middletown  in  Connecticut,  by  Ar- 
thur W.  Magill.  The  bond  bears  date  the  27th  day  of  Aa- 
gust,  in  the  year  1817,  with  a  condition  in  the  foUowing 
words:  <' Whereas  the  above  Arthur  W.  Magill  has  been 
duly  appointed  Cashier  of  the  Office  of  Discount  and  Dqx)6it3e 
of  the  said  bank  of  the  United  States  at  Middletown,  Connec- 
ticut :  Now  the  condition  of  this  obligation  is  such,  that  if 
the  said  Arthur  W.  Magill,  for  and  during  the  term  he  shall 
hold  the  said  office  of  Cashier  of  the  said  Office  of  Discount 
and  Deposite,  shall  execute  the  duties  thereof  with  integrity 
and  fidelity,  and  well  and  faithfully  perform  and  fulfil  the 
trusts  thereby  in  him  reposed,  then  this  obligation  to  be 
void  ;  otherwise  to  be  and  remain  in  full  force  and  virtue." 

The  case  now  comes  before  the  Court  upon  a  special  ver- 
dict by  which  the  jury  have  found  negligent,  fraudulent,  and 
unfaithful  conduct  in  the  Cashier,  in  a  variety  of  instances, 
which  are  particularly  enumerated  and  set  forth  ;  by  which 
the  bank  has  sustained  losses  to  an  amount  beyond  the  penal- 
ty of  the  bond. 

It  is  unnecessary  for  me  to  notice  particularly  the  several 
specifications  embraced  by  the  verdict.  The  defendant's 
counsel  upon  the  argument  confined  themselves  principally 
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to  the  embezzlement  of  the  fifty -one  thousand  and  eighty  dol- 
lars sizty^-four  cents.  I  would,  however,  observe  generally, 
that  I  entertain  no  doubt,  Uiat  the  losses  found  by  the  jury  to 
have  been  sustained  by  the  bank  in  the  various  other  instan- 
ces found  by  the  verdict,  are  covered  by  the  bond.  They 
are  all  found  to  have  been  sustained  by  the  fraudulent,  cor- 
rupt, and  unfaithful  conduct  of  Magill,  during  the  time  he 
was  Cashier  of  the  bank,  and  are  therefore  not  only  within 
the  general  iscope  and  object  of  the  bond,  but  within. its  ex- 
press provisions. 

The  q^uestions  requiring  examination  in  the  case,  may  be 
embraced  under  the  following  heads. 

I.  Can  the  defendants,  under  the  circumstances  found  by 
the  special  verdict,  be  made  responsible  for  any  part  of  the 
fifty-one  thousand  and  eighty  dollars  sixty-four  cents  ?  And 

2d*  As  to  the  extent  of  the  recovery,  that  is,  whether  it 
can  be  beyond  the  penalty  of  the  bond. 

The  precise  time  when  this  money  was  embezzled  by  the 
Cashier  is  not  fonnd  by  the  special  verdict*  It  states  it  to 
have  been  after  the  date  pf  the  bond  and  before  the  30th  day 
of  October,  in  the  year  1820,  while  he,  (Magill,)  was  Cashier 
as  aforesaid.  It  was  suggested  on  the  ai^ument,  that  this 
finding  had  reference  to  the  particular  situation  in  which  the 
Cashier  was  placed  by  the  proceedings  of  the  directors  of  the 
mother  bank  in  Philadelphia.  But  this  conclusion  is  not 
warranted.  It  is  the  same  language  that  is  used  in  the  find- 
ing as  to  every  other  default,  and  was  manifestly  intended  to 
refer  to  the  introductory  part  of  the  verdict,  which  describes 
him  as  Cashier  of  the  Office  of  Discount  and  Deposite  of  the 
bank  of  the  United  States  at  M iddletown. 

The  verdict,  therefore,  finds  the  embezzlement  to  have 
been  committed  by  Magill  while  he  was  Cashier,  and  before 
the  30th  day  of  October,  1820;  that  being  the  day  on  which 
he  was  notified  of  his  suspension.     The  jury  have  therefore 
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foond^  that  he  continaed  Cashier  up  to  the  30th  of  October. 
If  however,  thia  b  a  conclusion  of  law  not  warranted  by  the 
facts  found  by  the  special  verdict,  it  must  be  rejected  as  not 
coming  within  the  province  of  the  jury.  If  the  special  ver- 
dict is  defective  as  to  the  precise  time  of  this  embezzlement, 
and  if  it  was  material,  and  the  evidence  upon  the  trial  would 
justify  a  finding,  that  it  was  previous  to  the  27th  of  October, 
a  venire  facias  de  novo  might  be  awarded,  and  the  verdict  in 
this  respect  corrected.  This,  however,  not  having  been 
asked  for  on  the  part  of  the  plaintiffs,  the  defendants  are 
entitled  to  all  the  benefit  of  the  presumption,  that  the  embez- 
zlement might  have  been  between  the  27th  and  30th  of  Oc- 
tober; and  this  brings  me  to  the  consideration  of  the  proceed- 
ings of  the  Directors  of  the  mother  bank,  in  relation  to  MagiU, 
and  the  legal  effect  of  those  proceedings  upon  the  responsi- 
bility of  the  sureties. ' 

The  special  verdict  finds,  that  the  Directors  of  the  bank 
of  the  United  States,  on  the  27th  day  of  October,  1820,  at 
Philadelphia,  passed  the  following  resolution,  (after  reciting 
some  misconduct  of  the  Cashier :)  <<  Resolved,  that  Arthur  W. 
Magill,  Cashier  of  the  office  at  Middletown,  be,  and  he  is 
hereby  suspended  from  office  till  the  further  pleasure  of  this 
board  be  made  known ;"  and  the  President  of  the  office  at 
Middletown,  was  by  another  resolution,  authorized  and  re- 
quested to  receive  from  Magill,  the  cash,  books,  papers,  and 
other  property  of  the  office,  and  to  take  such  measures  for 
having  the  duties  of  Cashier  temporarily  discharged  as  he 
should  deem  expedient.  These  resolutions  were  sent  by 
mail  to  the  President,  and  received  at  Middletown  on  the 
morning  of  the  29th  of  October,  (being  Sunday,)  and  on  the 
next  day  between  four  and  five  o'clock  in  the  afternoon  made 
known  to  Magill^  and  the  books,  papers^  and  property  of  the 
bank  taken  out  of  his  possession. 

The  bond  was  given  to  secure  the  faithful  discharge  of  the 
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trusts  reposed  in  Magill,  for  and  during  the  term  he  should 
hold  the  said  o£Bce  of  Cashier ;  and  the  question  is,  when  did 
that  office  and  trust  cease,  within  the  true  intent  and  mean- 
ing of  the  bond  ?  Or  when  did  the  suspension  take  effect ; 
whether  on  the  27th  of  October  when  the  resolution  was  pas* 
sed,  or  on  the  30th  when  it  was  made  known  to  Magill  ? 

The  jury  having  found  that  the  embezzlement  was  before 
the  30th,  any  neglect  on  the  part  of  the  President  in  not 
carrying  into  effect  the  resolution  of  suspension,  until  the 
afternoon  of  that  day,  may  be  laid  out  of  view.  And  I  can- 
not think,  that  not  having  done  it  on  Sunday  is  to  be  imputed 
to  the  President,  as  that  want  of  due  diligence  which  ought 
on  this  ground  to  exonerate  the  sureties. 

If  then,  there  has  been  no  negligence  which  can  affect  the 
question,  the  single  inquiry  is,  whether  the  sureties  are  re- 
sponsible for  any  act  of  MagilPs  after  the  27th  of  October. 
And  notwithstanding  the  circumspection  with  which  the  law 
guards  and  protects  the  rights  of  sureties,  from  the  best  con- 
sideration I  have  been  able  to  give  to  the  question,  I  think 
the  liability  of  the  sure^es  did  not  cease  instanter  upon,  pas- 
sing the  resolution  of  suspension :  But  that  at  reasonable  time 
must  be  allowed  for  the  resolution  to  be  made  known  and 
carried  into  effect.  It  was  undoubtedly  within  the  power  of 
the  Directors  of  the  mother  bank  >8o  to  have  modified  the  re- 
solution by  express  terms,  as  to  have  it  take  effect  upon  due 
notice  thereof  being  given ;  and  such  is  by  in^plication  the 
reasonable  intendment  of  the  law.  The  appointment  and  re- 
moral  of  the  officers  in  the  branches  being  under  the  autho- 
rity and  control  of  the  mother  bank  in  Philadelphia,  time 
must  necessarily  be  allowed  for  communicating  such  determi- 
nation. 

This  was  not  a  removal  from  office ;  Magill  was  still  Cashier^ 
and  so  within  the  letter  of  the  bond.  Had  he  given  satis- 
factory explanations  respecting  the  complaints  made  against 
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him,  so  that  the  Directors  had  seen  fit  to  continue  him  is 
office,  no  new  appointment  would  have  been  necessary,  and 
upon  his  restoration  the  liability  of  the  sureties  would  un- 
questionably have  attached  without  any  new  bond.  The  ex- 
pression in  the  bond  '^  during  the  term  he  shall  hold  the  said 
office  of  Cashier,"  must  be  construed  to  mean,  so  long  as  he 
shall  have  authority  to  act  by  virtue  of  his  office  And  Ma- 
giU clearly  had  authority  to  act,  until  he  received  notice  ot 
his  suspension ;  and  the  bank  would  until  such  time  have 
been  bound  by  his  official  acts.  And  if  so  bound,  it  must  be 
because  he  was  an  officer  of  the  bank,  and  having  authority 
to  bind  it;  which  brings  the  case  within  the  spirit  and  inten* 
tion,  as  well  as  within  the  letter  of  the  bond. 

The  liability  of  the  sureties  must  according  to  every  rea- 
aonable  intendment  be  co-extensive  in  point  of  time  with  the 
authority  of  the  Cashier  to  act,  unless  the  plaintiffs  or  their 
agent  are  chargeable  with  want  of  due  diligence  in  giving  no- 
tic^  of  the  suspension  and*  taking  the  afiairs  of  the  bank  out 
of  his  hands,  which  in  the  present  case  I  think  they  are  upt 
So  long  as  Magill  was  clothed  with  the  offie/aJ  character  of 
Cashier,  and  legally  left  in  trust  with  the  property  and  con- 
cerns of  the  bank,  and  in  a  situation  to  enaUe  him  to  do  the 
mischief,  against  which  the  bond  was  intended  as  aa  indem- 
nity, the  responsibility  of  the  sureties  ought  to  remain. 

Had  he  been  removed  instead  of  being  suspended  he  woold 
not  have  had  the  official  character  of  Cashier,and  a  new  appoint- 
ment would  have  been  necessary  to  give  him  such  character, 
and  a  different  rule  of  construction  might  perhaps  have* ap- 
plied to  the  liability  of  the  sureties.  Whenever  the  Cashier 
was  so  suspended,  or  placed  in  a  situation  that  'he  could  per- 
form no  official  act  binding  on  the  bank,  the  responsibility  of 
the  sureties  must  also  have  ceased.  But  whibt  the  trust  existed 
and  was  legally  exercised,  the  sureties  were  bound  to  gua- 
rantee its  faithful  execution.    I  am  accordingly  of  opinion 
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that  the  bond  covers  the  time  up  to  the  30th  of  October,  pre- 
vious to  which  by  the  finding  of  the  jury  the  embezzlement 

took  place. 

« 

The  next  inquiry  is,  whether  the  recovery  can  extend  be* 
yond  the  penalty  in  the  bond. 

On  an  examination  of  the  English  authorities  upon  this 
point,  some  contrariety  of  opinion  will  be  found*  Before  the 
statute  8  &  9  William  3,  it  was  held  that  tl>e  penalty  of  the 
bond  was  the  debt,  and  payment  of  it  might  be  pleaded  in 
bar  of  the  demand.  And  in  many  cases  since  the  statute,  sa- 
tisfaction has  been  ordered  to  be  entered  of  record  on  pay- 
ment of  the  penalty  of  the  bond  and  the  costs.  This  practice, 
however,  was  not  sanctioned  by  the  Court,  in  the  case  of 
Lord  Lonsdale  v.  Church.*  And  the  Court  refused  to  stay 
the  proceedings  on  the  payment  of  the  penalty  into  Court. 
But  in  a  later  case  of  Wilde  v.  Clarkson,^  Lord  Kenyon  ex- 
pressly lays  it*down,  that  the  recovery  cannot  be  beyond  the 
penalty,  and  disapproves  of  the  doctrine  in  the  case  of  Lord 
Lonsdale  v.  Church. 

I  am  inclined  to  adopt  as  the  better  opinion,  that  where  a 
bond  with  a  penalty  is  given  for  the  performance  of  covenants, 
although  damages  may  have  been  sustained  to  a  greater 
amount,  yet  the  recovery  must  be  limited  to  the  penalty. 
That  becomes  the  debt  due,  and  upon  which  interest  accord- 
ing to  circumstances  may  be  added. 

I  the  more  readily  adopt  this  rule  in  the  present  instance, 
because  it  is  a  case  of  sureties.  In  such  catses  it  is  peculiarly 
fit  and  proper  that  they  should  not  be  made  liable  for  dama- 
geis  beyond  the  penalty.  If  the  responsibility  was  without 
limitation,  prudent  and  discreet  men  would  be  unwilling  to 
become  security,  and  expose  themselves  to  such  hazard.  No 
judgment  could  be  formed  as  to  the  extent  of  the  risk  ;  nor 
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any  caleolatioD  made  as  to  the  indemnity  or  counter  security 
necessary  for  their  protection. 

I  do  not  mean  to  be  understood  as  extending  this  rale  to 
bonds  where  the  condition  is  for  the  payment  of  money  only. 
Such  cases  might  probably  require  the  application  of  a  differ- 
ent rule,  and  depend  on  different  principles. 

Considering  then  the  penalty  as  the  debt  due,  the  only  re- 
maining question  is,  whether  interest  is  recoverable,  and  if 
so,  from  what  time  the  calculation  is  to  be  made. 

The  general  principles  of  law  will,  I  think,  sanction  the  al- 
lowance of  interest  from  the  commencement  of  the  suit,  but 
no  farther.  Had  there  been  any  previous  demand  of  the 
penalty,  or  any  acknowledgment  that  the  whole  was  due, 
interest  might  be  recoverable  from  such  time.  But  that  not 
having  been  done,  the  defendants  may  not  be  deemed  in  de- 
fault until  the  commencement  of  the  suit.  It  may  be  con- 
sidered somewhat  analogous  to  an  obligation  to  pay  a  certain 
sum  of  money  on  demand ;  in  which  case  interest  accrues 
only  from  the  commencement  of  the  suit,  when  no  actual  de- 
mand is  shown. 

I  am  accordingly  of  opinion  that  judgment  be  entered  for 
the  penalty  of  the  bond,  deducting  the  payments  proved  to 
have  been  made,  together  with  interest  on  the  balance  firom  the 
commencement  of  the  suit.  I  reject  the  interest  on  the  pay- 
ments. Such  payments  were  an  admission  of  a  breach  of  the 
condition  of  the  bond,  and  damages  sustained  to  that  amount 
at  least,  and  were  of  course  made  towards  satisfaction  of  a  de- 
mand admitted  to  be  due. 

Judgment  must  accordingly  be  entered  upon  the  special 
verdict,  for  such  sums  as  shall,  upon  calculation,  be  found  due 
'upon  the  principles  laid  down  in  this  opinion. 
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The  Sjloop  Mart. 

The  risk  of  the  lender  and  hit  right  to  repayment  enlj  on  the  safe  arrival  of 
the  ▼eisel,  conititute  the  essential  difference  ttetween  a  bottomry  and  simple 
loan. 

Marine  interest  is  also  requisite  to  a  bottomry  loan,  but  if  not  expressed  in  the 
bond)  it  will  be  presumed  to  have  been  included  with  the  principal. 

The  jorisdiction  of  Courts  of  Admiralty  over  contracts  depends  principally  upon 
their  subject  matter ;  and  in  cases  of  bottomry,  it  is  not  the  absolute  necessity 
of  the  loan  that  gives  the  jurisdiction. 

And  the  owner  as  well  as  the  master  of  a  vessel  may  pledge  her  by  bottomry 
In  a  foreign  port. 

The  master  of  a  vessel  in  a  foreign  port,  acting  in  the  character  of  agent,  is 
limited  in  bis  power,  and  cart  only  pledge  the  vessel  in  case  of  necessity ;  but 
the  owner,  having  an  absolute  control  over  his  property,  may  pledge  her  for 
money  to  purchase  a  cargo,  and  thereby  create  an  admiralty  lien. 

In  November,  1822,  the  owner  of  a  vessel  in  Connecticut,  gave  a  bill  of  sale  of 
her  in  the  nature  of  a  mortgage,  but  was  suffered  to  remain  in  possession 
and  act  as  absolute  owner,  and  her  register  and  all  her  papers  remained  un- 
altered. In  July  following,  he  gave  a  bpttorary  bond  for  money  advanced  to 
purchase  a  cargo  for  the  vessel  in  the  West  Indies,  without  notice  to  the  lender 
of  the  mortgage :  Held,  that  upon  common  law  principles,  the  claim  of  the 
lender  was  to  be  preferred  to  that  of  the  mortgagee. 

THOMPSON,  J.  This  case  comes  up  on  appeal  from  the 
decree  of  the  District  Court,  dismissing  the  libel  which  had 
been  filed  in  that  Court  against  the  sloop  Mary,  upon  a  bot- 
tomry bond  given  by  William  H.  Young,  captain  and  sole 
owner  of  the  sloop,  which  is  described  as  of  Fairfield  in  the 
state  of  Connecticut.  The  bond  bears  date  on  the  1st  day  of 
July,  in  the  year  1823,  and  purports  to  have  been  executed  at 
the  port  of  Nassau,  in  the  island  of  New- Providence,  to  Ro- 
bert Wear  Elliot  of  that  place,  pledging  the  said  sloop,  her 
tackle,  apparel,  and  furniture,  together  with  her  freight  and 
earnings,  for  the  payment  of  one  thousand  one  hundred  dol- 
lars, alleged  in  the  bond  to  have  been  advanced  for  the  re- 
pairs, outfits,  and  o'ther  disbursements,  for  the  use  of  the  said 
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vessel,  and  for  enabling  her  to  perform  her  voyage,  to  be  paid 
within  sixty  days  next  after  the  arrival  of  the  vessel  in  the 
port  of  New- York. 

A  claim  was  interposed  by  Daniel  Youi^,  under  a  hill  of 
sale  in  the  nature  of  a  mortgage,  executed  by  William  H. 
Young,  bearing  date  the  16th  of  I^ovember,  in  the  year  1822, 
as  collateral  security  and  indemnity  to  the  said  Daniel  Young, 
for  one  thousand  two  hundred  dollars,  for  which  be  was  bound 
for  William  H.  Young  to  Walter  Thorp,  being  the  consider- 
ation for  the  purchase  of  the  sloop. 

The  sloop  arrived  safe  in  the  port  of  New-York,  and  was 
shortly  after  removed  to  'Bridgeport  in  Cdnnecticut,  and  was 
there,  after  the  expiration  of  the  sixty  days  from  her  arrival 
in  New- York,  seized  and  libelled,  possession  having  been 
taken  by  Daniel  Young,  under  his  bill  of  sale.  It  appears  by 
the  proofs,  and  was  admitted  by  the  libellant's  counsel,' that 
the  principal  part  of  the  money  advanced  by  Elliot  was  for 
the  purchase,  of  a  cargo,  and  not  for  necessaries  for  the  vessel. 

Under  these  circumstances,  the  questions  presented  for  con- 
sideration, are, 

1.  Whether  the  c^se  falls  within  the  admiralty  jurisdiction 
of  the  District  Ck>urt ;  and, 

2.  Whether  the  bottomry  bond  has  priority  over  the  claim 
under  the  bill  of  sale,  which  is  of  an  antecedent  date. 

It  has  not  been  denied,  and  I  presume  cannot  be,  but  that 
the  remedy  upon  a  bottomry  bond  given  by  the  master  abroad, 
falls  properly  within  the  admiralty  jurisdiction  of  the  District 
Court.  But  it  is  said,  when  the  bond  is  given  by  the  owner, 
recourse  must  be  had  to  the  Courts  of  common  law.  No  ad- 
judged case  either  in  this  country  or  elsewhere  has  been  re- 
ferred to,  or  has  fallen  under  my'  observation,  to  justify  sudi 
a  distinction ;  and  I  do  not  perceive  any  well  founded  prin- 
ciple growing  out  of  the  nature  of  the  contract  to  warrant 
such  a  distinction. 
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I  deem  it  unDCcessary  to  go  into  an  examination  of  the  strug- 
gle  that  haa  been  carried  on  between  the  English  common  law 
and  Admiralty  (^urts,  with  respect  to  the  extent  of  the  jurisdic* 
lion  of  the  latter.  Much  of  that  controversy  grew  out  of  the 
dififerent  constructions  given  in  the  one  Court  and  in  the 
other  to  certain  English  statutes  which  we  have  not  in  this 
country.  But  with  respect  to  contracts,  over  which  the  ad- 
miralty has  jurisdiction,  the  common  law  Courts  in  England 
have  yielded  in  some  measure  to  the  doctrine  of  the  admiral* 
ty,  that  the  jurisdiction  depends  in  a  great  measure  upon  the 
subject  matter  of  the  contract.  This  principle  was  recognised 
by  Mr.  Justice  BuUer,  in  the  case  of  Menetone  v.  Gibbons.* 

But  we  must  look  to  our  own  constitution  and  laws  to  as- 
certain the  extent  of  this  jurisdiction.  By  the  constitution  of 
the  United  States  the  judicial  power  extends  to  all  cases  of 
admiralty  and  maritime  jurisdiction.  And  by  the  judiciary 
act  of  the  24th  of  September,  1789,' cognizance  is  given  to 
the  District  Courts  of  all  civil  causes  of  Admiralty  and  mari* 
time  jurisdiction.  Without  undertaking  to  define  the  precise 
extent  of  this  clause,  ''all  cases  of  Admiralty  and  maritime 
jurisdiction,''  I  think  I  may  safely  say,  the  terms  are  broad 
enough  tcr. embrace  all  maritime  contracts,  and  if  so,  by  the 
judiciary  act^  cognizance  thereof  is  given  to  the  District 
Courts. 

What  are  the  contracts  then,  that  properly  fall  under  the 
denomipation  of  maritime  contracts?  And  here  again  I 
would  not  be  understood  as  attempting  to  prescribe  the  limits 
oi  this  class  of  contracts  ^  but  so  far  as  my  researches  have 
extended,  all  civilians  and  jurists  agree,  that  marine  hypotbe- 
cations  fall  under  this  denomination ;  and  that  a  bottomry 
bond  is  such  hypothecation  admits  of  no  doubt.  And  why 
should  there  upon  principle  be  any  diffexence  as  to  the  jtxri9* 

a  3  Term  Kep.  267.  •' 
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diction  of  the  Court,  whether  the  bottomry  bond  is  given  by 
the  owner  or  the  master  ?  If  the  jurisdiction  depends  upon 
the  subject  matter  of  the  contract,  this  is  the  same  whether 
the  pledge  is  given  by  the  one  or  the  other :  The  object  and 
effect  of  the  bond  are  the  same  in  both  cases,  creating  a  lien 
upon  the  vessel. 

And  it  would  be  a  little  singular  if  the  master  in  this  respect 
had  greater  powers  than  the  owner ;  this  would  be  giving  to 
the  agent  an  authority  beyond  his  principal ;  reversing  the 
established  law  in  relation  to  principal  and  agent.  The  mas- 
ter acting  as  an  agent  is  limited  and  restricted  in  his  power, 
and  can  pledge  his  vessel  only  in  case  of  necessity  for  the 
purpose  of  repairs  and  other  things  indispensable  to  the  pro- 
secution of  the  voyage.  It  is  for  the  convenience  of  com- 
meree,  that  he  should  have  authority  to  pledge  his  vessel  for 
the  security  of  a  foreign  creditor,  who  might  furnish  the 
means  of  relieving  his  necessities.  But  such  power  ought  to 
be  well  guarded,  and  confined  to  cases  coming  within  the  rea- 
son of  the  rule.  It  is  therefore  incumbent  on  the  creditor  to 
show  that  the  advances  were  made  for  repurs  and  supplies 
necessary  for  effectuating  the  objects  of  the  voyag6>  or  the 
safety  and  security  of  the  vessel.  The  master  would,  there- 
fore, have  no  right  to  pledge  the  vessel  for  advances  to  par- 
chase  a  cargo. 

Had  the  bond  in  question  been  given  by  the  master  only, 
it  would  not  have  created  a  valid  lien,  for  the  advance  was 
made  for  the  purchase  of  cargo.  But  there  is  no  such  limita- 
tion upon  the  authority  of  the  owner;  he  has  the  absolute 
control  over  his  property,  and  has  a  right  to  pledge  his  veswl 
for  money  borrowed  for  any  purpose,  to  be  applied  to  repairs^ 
outfits,  or  other  necessaries,  or  to  the  purchase  of  a  caigo* 

The  essential  difference  between  a  bottomry  and  a  ^mple 
loan  is,  that  in  the  latter  the  money  is  at  the  risk  of  the  bor- 
rower, and  must  be  paid  at  all  events ;  in  the  former,  it  is  at 


AFAIL  (TXKK9   ISM.  675 


The  doop  Mftiy. 


the  risk  of  the  lender  during  the  voyage,  and  the  right  to  de- 
mand payment  depends  on  the  safe  arrival  of  the  vessel.  The 
perils  of  the  sea  being  at  the  risk  of  the  lender,  gives  the  right 
of  reserving  any  rate  of  interest  the  parties  shall  agree  upon, 
without  incurring  the  penalties  and  consequences  of  usury. 
By  the  bond  in  question,  no  interest  whatever  is  stipulated. 
The  reason  of  this  has  not  been  explained.  It  is  perhaps  rea- 
sonable to  conclude,  that  the  marine  interest  was  included 
with  the  advance,  and  inserted  in  the  bond  as  principal^  for 
it  can  hardly  be  supposed  that  the  lender  gratuitously  took 
upon  himself  the  perils  of  the  sea ;  his  right  to  claim  the 
money,  at  all  events,  depends,  according  to  the  terms  of  tlie 
bond,  upon  the  contingency  of  the  arrival  of  the  vessel  in  the 
port  of  New- York,  and  no  marine  interest  is  now  claimed. 

In  the  case  of  the  Barbara,^  the  bond,  as  in^his  case,  was 
given  by  a  person  who  was  both  master  and  owner,  and  no 
objections  appear  to  have  been  made  to  the  jurisdiction  of  the 
Court  on  this  account.  But  proceedings  were  instituted  and 
carried  on  in  the  Admiralty,  as  a  case  within  the  admitted 
and  ordinary  jurisdiction  of  the  Court.  This  question  has 
not,  to  my  knowledge,  ever  come  under  the  consideration  of 
the  Supreme  Court  of  the  United  States.  But  so  far  as  it  has 
come  incidentally  before  our  Courts,  in  this  country,  the  Ad- 
miralty jurisdiction  appears  to  be  sustained.  And  indeed  I 
have  not  discovered  any  intimation  to  the  contrary. 

Doubts  have  been  entertained  wliether  a  bottomry  bond^ 
executed  by  the  owner,  in  his  own  country,  might  be  enforc- 
ed by  Admiralty  process,  because  the  owner  might  execute 
an  express  transfer  or  mortgage  of  his  vessel,  should  his  ne- 
cessities require  it.®  And  it  may  be  said  he  can  do  this  in  a 
foreign  country.  But  it  would  not  be  consistent  with  sound 
policy,  and  the  interest  of  commerce,  to  impose  upon  the 
owner  the  necessity  of  selling  his  vessel  in  a  foreign  country, 

b  4  Rob.  Ad.  1.  e  4  Cr«n<;h7  328. 
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which  must  of  coarse  be  attended  with  great  sacrifice.  Id  the 
case  of  Wilmer  v.  the  Smilax,^  the  District  Coart  of  Mary- 
land sustained  the  Admiralty  jurisdiction,  upon  a  bottomry 
bond,  given  by  the  owner  of  the  vessel,  even  in  one  of  our 
own  ports.  And  the  same  principle  is  recognised, in  the  case 
of  Corish  v.  the  Murphy.^ 

The  books  furnish  us  with  very  few  eases  on  this  point, 
probably,  because  when  the  owner  himself  is  with  his  vessel, 
he  will  have  it  in  his  power  in  some  way  to  relieve  his  b^ 
oessities,  without  submitting  to  the  sacrifice  of  paying  bot- 
tomry interest.  ^  I  cannot,  however,  see  any  objection  upon 
principle,  under  the  provisions  of  our  constitution  and  laws^ 
against  sustaining  the  jurisdiction.  It  is  clearly  a  maritiBoe 
contract.  The  vessel  is  pledged  for  the  payment  of  the  money. 
The  principal  was  put  at  hazard,  and  the  risk  of  the  voyage 
assumed  by  the  lender.  The  bond  was  executed  abroad,  and 
the  contingency  upon  which  the  nioney  became  due  has  hap- 
pened. I  think,  therefore,  the  Court  below  erred  in  dismis- 
sing the- libel. 

The  next  inquiry  is,  whether  this  claim  is  to  be  preferred 
to  that  which  grows  out  of  the  mortgage  given  to  Daniel 
Young  upon  this  vessel ;  and  that  it  is,  would*  seem  to  follow 
as  a  necessary  result  from  my  conclusion  as  to  the  first  point 
Abbot  in  his  Treatise  on  Shipping,'  and  for  which  he  rests 
upon  the  authority  of  Bynkershook,  says  <*  It  riiould  be  ob- 
served of  these  secureties  (bottomry  bonds)  in  general,  that 
if  they  are  given  at  different  periods  of  a  voyage,  and  the 
value  of  the  ship  is  insufficient  to  discharge  them  all,  the  last 
in  point  of  date  is  entitled  to  priority  of  payment,  because 
the  last  loan  furmsbed  the  means  of  preserving  the  shi|i^  and 
without  it  the  former  lenders  would  entirely  have  lost  th^r 

4  2  Peter's  Rep.  296.  e  2  Brown*g  Civil  Law,  ap.  22. 
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security ;  and  this  principle  is  sanctioned  by  Mr.  Justice  Story 
in  the  case  of  the  Jerusaleniy^  who  lays  it  down  as  an  esta- 
blished rule,  that  a  second  bottomry  bond,  although  posterior 
in  time,  has  priority  of  claim. 

The  present  case,  however,  does  not  require  the  adoption 
of  so  broad  a  principle.  The  adversary  claim  here  is  not  ^ 
founded  upon  a  bottomry  bond,  but  upon  a  bill  of  sale  in  the 
nature  of  a  mortgage,  and  which  would  not  create  any  valid 
lien  as  against  a  subsequent  bona  fide  purchaser  or  incum-* 
brancer,  without  notice.  William  H.  Young  was  permitted 
to  remain  in  possession,  and  to  act  as  the  absolute  owner  of 
the  sloop ;  the  register,  and  all  her  papers,  standing  in  his 
name,  and  without  any  endorsement,  showing  any  incum- 
brance upon  the  vessel :  Daniel  Young  is  therefore  charge- 
able with  negligence,  in  permitting  William  to  appear  as  ab- 
solute owner,  and  thereby  putting  it  in  his  power  to  impose 
upon  a  foreign  creditor,  who  should  advance  money  upon  the 
security  of  the  vessel.  Upon  the  principles  of  the  common 
law,  as  well  as  of  equity,  the  claim  of  Daniel  Young  must  be 
postponed  to  that  of  the  libellant. 

The  decree  of  the  District  Court  must  accordingly  be  re- 
versed, and  a  decree  entered,  that  the  proceeds  of  the  vessel 
be  paid  over  to  the  libellant  towards  satisfaction  of 'his  claim. 

S.  P.  Staples  and  I.  J.  Hitchcock  for  the  libellants. 
N.  Smith  and  J.  Backus  for  the  claimants. 

g  2  Gal.  360. 
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Vide  IffsURANCE. 

ACCEPTANCE. 

Fide  Bills  of  Excbahok. 

ACCIDENT  AND  MISTAKE. 

Vide  Forfeitures,  14,  15. 

ACTION. 

1.  Whether  an  indiridaal  who 
has  rights  under  a  judgment  of 
the  United  States  can  hare  a 
remedy  for  a  violation  of  those 
rights,  by  a  suit  in  the  name 
of  the  United  States,  or  must 
resort  to  an  action  for  conse- 
quential damages  in  his  own 
name  ?  Qjnere.  United  States 
V.  Thomas  Morris,  309 

2.  No  action  will  lie  in  the  name 
of  a  principal,  on  a  written 
contract  made  by  his  agent  in 
his  own  name,  although  the 


defendant  may  have  known 
the  agent's  character;  and  a 
demurrer,  in  such  a  case,  to 
the  declaration,  where  the 
United  States  were  the  plain- 
tifis,  was  sustained.  United 
States  Y«  John  Parmele,      2d2 

Fide  Attorney. 

ADMIRALTY. 

Vide  Bottomry.  Jurisdictioit, 
1.  10.  23,  24.  Ships,  1 — 8, 
12—20.     Trespass. 

AGENT. 

Vide  Principal  and  Agent. 

AGREEMENT. 

Fide  Contracts. 

ALIEN. 

Ft  J«  Ejectment,  1.  13 
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AMENDMENTS  AND  JEO- 
FAILS. 

1 .  The  Circuit  Courts,  on  appeal 
from  the  District  Courts,  have 
power  by  the  39d  section  of 
the  judiciary  act,  to  allow  any 
amendments  of  defects  in  form 
occurring  in  the  Court  below, 
which  could  have  been  amend- 
ed there,  or  to  disregard  them 
in  giving  judgment.  Smith  v. 
Jackson,  486 

2.  But  this  power  does  not  ex- 
tend to  defects  in  substance,  t^. 

S.  Such  defects  may  however  be 
amended  in  the  District  Court, 
on  terms.  This  power  more 
extensive  than  any  given  to 
the  English  Courts.  ib, 

4*  But  the  amendments  must  be 
made  before  final  judgment. 
And  this  is  agreeable  to  the 
state  practice  in  such  cases.  t6. 

5.  An  omission  of  the  averment 
of  citizenship  is. a  defect  in 
substance,  not  cured  by  ver- 
dict, and  which  cannot  be 
amended  after  judgment,     ib. 

6.  So  of  the  averment  of  the  va- 
lue of  the  property  in  dispute 
when  necessary  lo  give  juris- 
diction, ib. 

7.  Amendments  at  common  law 
were  for  trivial  errors,  and 
where  there  was  something  to 
amend  by.  Anciently  they 
could  be  made  only  during  the 
term  when  the  error  occurred 
in  the  record  ;  afterwards  they 
were  allowed  at  any  time  pen- 
ding the  suit ;  but  never  after 
final  judgment.  ib. 

8.  Confusion  and  contradiction 
in  the  English  cases  arising 
upon  the  yarious  statutes  of 
amendments  and  jeofails,     ib. 


9.  A  judgment  was  entered  io 
the  District  Court  of  the  Nor- 
thern  District  of  New- York,, 
sitting  with  Circuit  Court  pow- 
ers, in  January,  1824,  the  re- 
cord filed  and  execution  issu- 
ed.  In  September  of  the  same 
year  it  was  removed  by  error 
into  the  Circuit  Court,  and  in 
Jaauary  following,  the  District 
Court  allowed  the  record  to 
be  amended  by  inserting  in  the 
declaration  the  averments  of 
citizenship,  and  of  the  value 
of  the  property  in  dispute, 
wbich  were  essential  to  juris- 
diction :  Held,  that  the  amend- 
ments were  irregular,  and  tha^ 
this  Court  would  uot  receive 
them  after  the  original  record 
had  been  sent  up.  ib. 

Fide  Bii^LSOF  Exchange,  1. 

APPEARANCE. 

Vide  Removal  of  Caitses. 

ARMY. 

1 .  The  duties  and  powers  of  a 
military  officer  of  the  United 
States  are  regulated  by  law, 
and  for  the  Court  to  deter- 
mine. United  States  v.  fVil- 
land,  539 

2.  Monies  were  advanced  to  a 
militia  paymaster,  under  the 
acts  of  Congress  of  SOth  of 
January  and  3d  of  March,  1 8 13, 
and  charged  to  him  in  account 
under  the  words  **  pay  of  the 
army:'*  Held,  that  these 
words  were  evidence  of  the 
appropriation  out  of  which 
the  advances  were  made,  and 
not  that  such  advances  were 
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to   be   dilbuned  to   re§;i}l{ir 
troops,  bat  not  to  tbe  militia. 

ib. 

Fide  Statutes  of  United 
States. 

ASSIGNEE. 

r»d«CHANCBR7,8— 12.  ASSIOW- 
MENT.  - 

ASSIGNMENT. 

Vide  Prioeity  of  United 
States,  1 — 16.  Ships,  12 
—17. 

ASSUMPSIT. 

Fide  Action,  2.  Bills  of  Ex- 
change. Contracts.  Pri- 
oRiTir  op  United  States,  5 
—16. 

ATTACHMENT. 

Fide  Bonds,  1 — 4. 

ATTORNEY. 

Whether  an  action  can,  in  any 
case,  be  brought  for  an  indivi- 
dnal  in  tbe  nam«  of  the  United 
Stales,  by  any  attorneys  other 
than  the  District  Attorney,  he 
refusing  to  bring  it?  Qjaere. 
The  United  States  ▼.  Tfumas 
Morris.  209 

BAIL. 

Fide  Sheriffs. 

BANK  OP  UNITED  STATES. 

Fide  SvRETms,  12)  13, 14. 


BANKRUPT  LAWS. 
Fide  Insolvent  Lawb.    Jvr98- 

DICTION,  11—14. 

BILLS  OF  EXCHANGE. 

1.  Where  the  endorsee  of  a:  bill 
of  exchange,  whether  as  agent 
or  owner,  returns  it  after  pro- 
test to  the  last  endorser,  the 
latter  may  sue  upon  it  in  his 
own  name,  and  at  the  trial 
strike  out  the  last  endorse- 
ment although  it  be  in  fall. 
And  prior  blank  endorsements^ 
may  be  tilled  up  at  the  trial  so 
as  to  correspond  with  the  de- 
claration. And  where  both 
these  were  omitted  to  be  done, 
the  Court  on  error  refused  to 
reverse  the  judgment,  consi- 
dering it  an  objection  ^f  form, 
and  cured  by  the  SSd  section 
of  the  judiciary  act.  Jacob 
Barker  v.  United  States y     166 

3.  Time  of  presentment  for  ac- 
ceptance between  New- York 
and  Liverpool.  The  mere 
lapse  of  three  months  before 
presentment  not  evidence  of 
delay,  especially  during  war. 

ih. 

3.  Whether  due  notice  of  pro* 
test  was  given,  there  being  no 
dispute  about  facts,  is  a  ques- 
tion of  law.  ib. 

4.  Whether  SO  per  cent,  dama- 
ges can  be  recovered  in  an  ac- 
tion for  the  non-acceptance, 
but  not  the  non-payment  of  a 
bill  ?  Quere.  ib. 

5.  But  where  the  action  was 
coomienced  on  the  non-accep- 
tance of  the  bill;  and  afler  its 
non-payment,  but  before  no- 
tice of  non-paymeilt  had  been 
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received,  and  a  count  on  the 
protest  for  noa-payment  was 
inserted  in  the  declaration ;  the 
20  per  cent,  damages  ^ere 
held  recoTerable.  ib. 

6.  The  holder  of  a  bill  is  enti- 
tled to  recover  at  the  rate  of 
exchange,  at  the  time  of  notice 
of  the  protest's  being  given. 
This  is  the  settled  law  in  New- 
York.  Advantages  of  the  rule 
of  liquidation  at  the  par  of  ex- 
change. Hf, 

7*  As  the  plaintiff  in  an  action 
on  a  bill  has  a  right  to  recover 
gold  or  silver,  the  measure  of 
damages  must  be  the  value  of 
the  liill,  at  the  time  of  notice 
of  protest,  in  gold  or  silver,  and 
not  in  a  depreciated  or  fluctu- 
ating currency.  ib, 

8.  The  owner  of  a  vessel  sent 
her  from  New- York,  consign- 
ed to  his  correspondent  at  Ant- 
werp, with  directions  that  they 
should  despatch  her  to  India, 
furnishing  the  master  with  a 
letter  of  credit,  entitling  him 
to  draw  on  London  for  5,000 
pounds.  Th^  master  was  in- 
structed if  he  should  not  have 
funds  to  purchase  a  cargo  in 
India,  to  *'  extend  his  draw- 
ing/* Being  in  want  of  funds, 
he  drew,  not  on  the, house  in 
London  on  whom  ne  had 
drawn  the  6,000  pounds, 
but  on  the  consignees  at 
Antwerp,  who  had  obtained 
the  letter  of  credit,  and  to 
whom  the  vessel  and  cai^go 
were  to  return.  Held,  that 
the  bilb  were  drawn  without 
authority,   and  should    have 

^  been  drawn  on  the  house  in 
London.  ExieutortofCUtguni 
V.  Dieheyy  377 


Fide  United  States,  1,  2,  3w 
War. 

BONDS. 

1.  Proceedings  by  libel  were  in- 
stituted upon  a  seizare  of 
goods,  and  a  bond  given  for 
their  appraised  value  on  the 
delivery  of  the  goods  to  the 
claimant.  Afterwards  the  li- 
bel was  by  amendment  changed 
to  an  information,  and  the  goods 
were  condemned.  On  an  ap- 
plication for  an  attachment 
against  the  obligors  in  the 
bond,  it  was  held,  that  although 
the  case  was  not  regolarfy 
within  the  89th  section  ofi 
collection  law,  yet  a  com|||^- 
ance  with  the  stipulations 
the  bond  might  be  enforced 
attachment  against  the  oblif 
gors.  United  Slates  v.  4  part 
pieces  of  Woollen  Clothf     435. 

2.  And  the  Court  held,  that  it 
made  no  difference  (hat  the 
obligors  were  only  sureties, 
and  had  not  themselves  re« 
ceived  the  goods.  t6. 

3.  Ifthe  claimant  is  not  a  party  to 
the  l>ond,  all  the  obligors  are 
to  be  deemed  principals,      tfr. 

4.  The  bond  was  taken  in  the 
District  Court  of  New- York, 
and  under  the  statute  dividing 
the  District  the  proceedings 
were  transferred  to  the  Dis- 
trict Court  of  the  Northern 
District,  and  by  a  subsequent 
statute  to  this  Court,  where 
the  condemnation  took  place. 
The  condition  of  the  bond  was 
to  pay  the  appraised  value  of 
the  goods  into  the  District 
Court,  if  they  should  be  con- 
demned in  that  Court :  Held, 
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that  a  coDdemo9tion  in  this 
Coort  had  the  same  effect  to 
forfeit  the  hood.  t6. 

5.  Ad  akeratioD  in  the  bond, 
made  by  one  of  the  clerks  of 
the  Custom  House,  after  its 
execution,  for  the  purpose  of 
rectifjing  it,  but  which  did  not 
affect  its  construction,  was 
held  to  be  the  act  of  irstraoger, 
and  immaterial,  and  not  to 
avoid  the  bond.  United  Stales 
V.  Hatchy  336 

Vide    COVERAVTS.        Daiuoks. 

Jail  Bonds.  Intekest.  She* 
RIFFS.  Snifs,  9— 11.  Sure- 
ties, 12,  13,  14. 

BOTTOMRY. 

1.  The  risk  of  the  lender  and 
his  right  to  repayment  only  on 
the  safe  arrival  of  the  vessel, 
constitnte  the  essential  differ- 
ence between  a  bottomry  and 
simple  loan.     The  sloop  Jtf  ary, 

671 

2.  Marine  interest  is  also  requi* 
site  to  a  bottomry  loan,  bnt  if 
not  expressed  in  the  bond,  it 
will  be  presumed  to  have  been 
included  with  the  principal.  i6. 

3.  The  jurisdiction  of  Courts  of 
Admiralty  over  contracts  de- 
pends principally  upon  their 
subject  matter  ;  and  in  cases 
of  bottomry,  it  is  not  the  abso- 
lute necessity  of  the  loan  that 
gives  the  ju risdiction.  ib. 

4.  And  the  owner  as  well  as  the 
master  of  a  vessel  may  pledge 
her  by  bottomry  in  a  foreign 
port.  t6. 

5.  The  master  of  a  vessel  in  a 
foreign  port,  acting  in  the  cha- 
racter of  s^ent,  is  limited  in 


his  power,  and  can  only  pledge 
the  vessel  in  case  of  necessi* 
ty  ;  but  the  owner,  having  an 
absolute  control  over  his  pro- 
perty, may  pledge  her  for  mo- 
ney to  purchase  a  cargo,  and 
thereby  create  an  admiralty 
lien.  t6. 

6.  In  November,  1 622,  the  own- 
er of  a  vessel  in  Connecticut, 
gave  a  bill  of  sale  of  her  in  the 
nature  of  a  mortgage,  but  was 
suffered  to  remain  in  posses- 
sion and  act  as  absolute  owner, 
and  her  register  and  all  ber 
papers  remained  unaltered. 
In  July  following,  he  gave  a 
bottomry  bond  for  money  ad- 
vanced to  purchase  a  cargo  for 
the  vessel  in  the  West  Indies, 
without  notice  to  the  lender  of 
the  mortgage:  Held,  that  upon 
common  law  principles,  the 
claim  of  the  lender  was  to  be 
preferred  to  that  of  the  mort* 
gagee.  t^. 

CHANCERY. 

1.  The  Court,  having  full  power 
to  issue  commissions  to  take 
testimony  abroad,  when  sitting 
as  a  Court  of  Common  Law, 
will  not  entertain  any  pro- 
ceedings for  such  a  purpose, 
on  its  equity  side.  Peters  v. 
Prevosif  64 

2.  On  exceptions  to  an  answer 
for  impertinence  and  scandal, 
Courts  of  Equity  give  the  an- 
swer a  liberal  consideration, 
having  regard  to  the  nature  of 
the  case  as  made  by  the  bill. 
Orimoldy.HiU,  390 

3.  Where  a  mortgage  is  given 
by  a  debtor  to  his  co-debtor  to 
secure  the  latter  against  the 
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delit  of  their  creditor,  Equity 
coDtiders  the  mortgigee  as  a 
tmateefor  the  creditor;  and 
where  a  jadgmeni  has  been 
reco  vefed,  wiU  i^plj  the  moTt- 
giged  property  id  satisfaction 
of  the  jodgmeat,  or  remore 
the  incambrance,  so  that  it 
mi^  be  sabfected  to  execotion. 
Umitd  StaUM  r.  Siurge$y     525 

4.  The  principle  which  goyems 
SBch  cases  is,  that  the  collate- 
ral secaritjr  is  a  trast  created 
ibr  the  protection  of  the  debt, 
and  that  it  is  the  doty  of  a 
Court  of  Eqotty  to  see  that  it 
fttlfik  the  pnrpose  for  which 
it  was  intended.  ih. 

5.  A  jadgment  creditor  who  ap- 
plies to  a  Coort  of  Eqoity  for 
its  aid  to  enforce  a  jad^nent 
at  tow,  if  he  asks  its  aid  to 
reach  a  chattel,  most  show 
thai  he  has  taken  oat  execu- 
tion at  law,  and  pursued  it  to 
erery  aTailable  extent,  in  or- 
der to  show  a  lien  upon  the 

.  chattel :  but  if  the  aid  is  sought 
as  to  land,  it  is  enough  to  show 
a  judgpnent  creating  a  lien 
tipon  the  land.  ib. 

6.  Although  a  mortgage  be  abso- 
lute upon  the  face  of  it,  a 
Court  of  Equity  will  inquire 
into  the  real  purpose  for  which 
it  was  given,  and  apply  it  to 
that  use.  ib, 

7-  It  is  a  rule  of  Equity  that  a 
judgment  creditor  at  law  is  en* 
titl^  to  redeem  an  incam- 
brance upon  land,  and  there- 
by secure  his  legal  priority,  ib. 

6.  The  assignee  of  a  mortgage 
or  other  chose  in  action,  tikes 
it  subject  to  the  same  equity 
that  it  was  subject  to  in  the 
hands  of  the  assignor.         ib. 


9.  And  the  rale  that  it  is  only  an 
equity  residing  in  the  oii{paal 
debtor,  and  not  the  equities  of 
third  persons  against  the  as- 
signor that  have  this  effect, 
does  not  exclude  a  jodgoient 
creditor,  claiming  to  redeem : 
He  stands  in  the  place  of  the 
debtor,  and  has  his  eqoity.  ib. 

10.  An  assignee  who  miglit  hare 
obtained  notice,  and  oo^t  to 
have  sought  it,  stsnds  in  no 
better  situation  than  if  he  had 
actually  obtained  it  ib. 

11.  A  mortgage  was  giTen  in 
reality  to  indemniiy  tibe  mort- 
gagee, but  pnrporting  to  se- 
cure a  sum  of  money  payable 
in  one  year,  and  Bre  years  af- 
terwards it  was  assigned,  the 
whole  sum  appearing  from  the 
instrument  to  be  unpaid :  Held , 
that  the  circumstances  of  the 
case  should  hare  put  the  as- 
signee upon  an  inquiry,  from 
which  he  would  hare  learnt 
the  true  consideration  of  the 
mor^gi^.  ib» 

If.  An  objection  to  the  equity 
of  the  bill,  which  nu|^t  hare 
been  taken  adfantage  of  on 
demurrer,  is  not  fiirourably 
receired  at  the  hearing  of  the 
cause  after  answer.  ib. 

Vide  lajuscTioss.      Junisnic- 

TI0S,8— 6.  15,  16.    PATUfTS, 

14—17.     PiULCTiCE,  3,  4,  6. 
Prio&ity  of  Unitbd  Statss* 

CHARTER  PARTY. 

Fide  FssiOHT. 

CIRCUIT  COURTS. 

Fide  AmiCDicBinrs,  1— -9.    Jv- 


INPEX 


xtflPicTioVi  2—6.  U— **• 
Mahdamvb.  Pkactice,  1 — 7. 
Removal  of  Cavses. 

CITIZEN. 
FtJ«  JvRiBDicTioff ,  16»  16.  lo- 
COLLECTION   DISTRICTS. 

Vid$  EvBAJiGO,  2. 
COLLECTION  OF   DUTIES. 

FiJ€  Duties.  Forfeitures^  14» 
16.  17,  18,  19.  24—40.  In- 
former. 

COLLECTOR. 

Vide  Forfeitures,  !»  2.  21 — 
29. 

COMMISSION  TO  EXAMINE 
WITNESSES. 

Fide  Evidence. 

CONDITION. 

1.  The  KiDg  of  Great  Britain 
granted  a  charter  of  a  town  in 
that*  part  of  the  province  of 
New- Hampshire,  which  is  now 
Vennont,  to  be  difided  among 
the  grantees,  and  to  be  held 
00  certain  conditions  mention- 
ed in  the  charter.  The  de- 
fendants, who  were  one  oi  the 
grantees,  were  a  Society  in 
fSngland  incorporated  by  a 
charter  from  the  King.  A 
scire  facias  was  issoed  on  be- 
half of  the  plaintiffii,  requiring 
the  defendants  to  show  cause 
why  a  forfeiture  of  their  right 


to  ihe  labds  had  Bot  bMn  in- 
c«rred,aDd  assigning  as  grounds 
of  forfeiture  a  noa-perform- 
aace  of  the  conditions  on  which 
(he  lands  were  held,  and  viola- 
tions of  their  chatter  of  incor- 
poration. On  demurrer  to  the 
«aVe/actd«,  held ,  that  such  vio- 
lations of  their  charter  of  in- 
corporation could  not  be  thus 
collaterally  drawn  in  question^ 
but  that  it  should  be  faceted 
by  some  direct  proceeding  for 
the  purpose.  People  of  Fer* 
mant  v.  SacUiy  for  Propagat" 
ing  the  Gvspef,  652 

2.  Among  th^  conditions  of  the 
grant  were,  that  the  grantees, 
their  heirs  and  assigns,  should 
pay  rent  and  cultivate  a  cer- 
tain portion  of  the  land :  Held, 
that  no  reasons  of  public  poli- 
cy eiempted  the  defendants 
from  the  performance  of  these 
conditions,  and  that  they  were 
within  their  letter  and  spirit. 

ib. 

3.  Each  grantee  was  to  pay  an* 
nually  for  the  first  ten  vears, 
an  ear  of  com,  rent,  for  his 
share  of  the  land,  if  lawfully 
demanded :  Held,  that  this  was 
a  mere  nominal  rent,  ai^d  its 
non-pi^ment  not  a  ground  of 
forfeiture,  and  that  the  breach 
of  the  condition  was  ill  assign- 
ed, as  there  was  no  averment 
that  it  bad  been  lawfully  de- 
manded, ib. 

4.  After  the  first  ten  years  a  rent 
of  one  shilling  for  e?ery  hun- 
dred acres  was  to  be  paid  an- 
nually to  the  grantor,  in  his 
council  chamber  in  Ports- 
mouth, or  to  such  officer  as 
should  be  appointed  to  rective 
the  same:  Held,  that  payment 
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at  ibt  place  appoioted  had 
been  rendered  impossible  by 
the  separatioQ  ofthecoaatries, 
and  tbat  the  plaintiffs  should 
ha?  eaferred  that  thej  had  ap- 
^  pointed  another  place  of  paj- 
ment  or  an  officer  to  recei?e 
the  payment,  and  that  notice 
thereof  had  been  giFen  to  the 
defendants.  •  ib, 

CONSEQUENTIAL  DAMA- 
6ES. 

Ftde  AcTioir,  1. 

CONSIDERATION. 

Fide  Contracts. 

CONSIGNEE. 

Vide  Freight. 

CONSTITUTIONALITY   OF 
LAWS. 

Fide  Insolvent  Laws.  Sta- 
tutes OF  New- York,  1 — 4. 

CONSTRUCTION   OF  STA- 
TUTES. 

Id  doubtful  cases  a  court  shonld 
compare  all  the  parts  of  a  sta- 
tute and  different  statutes  in 
pari  materia  to  ascertain  the 
intention  of  the  Legislature. 
The  sloop  Elizahe^,  ]  1 

Fid*  Armf,  1,2.  Duties.  For- 
feitures, 1,  2.  4,  5*  7,  8,  9. 
17—19.  23.  24—40.  Ships, 
9 — 11.  Statutes  op  New- 
York,  1 — 4.  Statutes  of 
U.  S.  United  States,  4, 6, 6. 


CONSTRUCTION  OF  WRI- 
TINGS. 

Fide  Bonds,  1 — 5.     Evidence, 
5, 6, 7.    United  States,  8, 9. 

CONTRACTS. 

].  One  proposed  to  the  plaio- 
tifis,  in  the  presence  of  the 
defendant,   to   ship   them  a 
quantity  of  sugars  belonging  to 
him,  in  (he  defendant's  ha^, 
on  i^ecei?iog  an  authoritj  to 
draw  on  the  plainti£&  for  the 
amount.      It  was  thereupon 
agreed,    that    the    shipment 
should  be  made,  and  the  an- 
thoritj  giren,  on  the  defend- 
ant's engaging  bj  letter  to  ship 
the  sugars.    The  owner  of  the 
sugars  accordingly  wrote  a  let- 
ter, addressed  to  the  defend- 
ant, desiring  him  to  ship  the 
sugars  on  b^rd  such  vessel  as 
the  owner  might  direct,  coo- 
signed  to  the  plaintidi,  and 
next  day  banded  it  to  him. 
The  defendant  wrote  *^  agreed 
to,'*    under   the   letter,  and 
signed    his   name    beneath ; 
upon  which  the  authority  to 
draw  was  giyen :    Held,  that 
the    defendant's  undertaking 
was  an  original  part  of  the  en- 
tire transaction,  and  that  the 
consideration,    moving   from 
the  plaintiffs  to  the  owner  of 
the  sugars,  which  was  not  ex- 
pressed in  the  letter,  might  be 
proved  by  parol,  as  it  dicl  not 
contradict  the  written  agree- 
ment; and  that  the  underta- 
king of  the  defendant  required 
no  consideration  moving  from 
the  plaintiffs  to  him  to  support 
it.    Rahavdr.  D'Wolf,     680 
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2.  The  declaration  alleged  an 
aothoritj  to  draw,  bat  not  in 
writing,  for  100,000  francs ; 
the  proof  wai  a  letter  anthori- 

-  zing  blank  francs  to  be  drawn 
for:  Held,  that  this  was  no 
variance.  th, 

3.  The  owner  of  the  sugars  be- 
coming insolvent,  wrote  the 
plaintiffs,  informing  them,  that 
the  vessel  which  he  had  in- 
tended should  take  the  sugars 
would  not  do  so,  and  that  they 
were  at  liberty  to  make  any 
arrangements  with  the  defend- 
ant for  the  interest  of  all  con- 
cerned :  Held,  that  this  was  an 
authority  onder  which  the 
plaintiffs  coald  nominate  a  ves- 
sel, and  that  the  defendant  v^as 
bound  to  ship  the  sugars  in 
such  vessel,  if  he  did  not 
choose  to  appoint  another.  t6. 

4.  The  sugars  were  to  be  ship- 
ped at  New-Tork  to  Mar- 
seilles :  Held,  that  the  mea- 
sure of  damages,  as  against  the 
defendant,  was  the  value  of  the 
sugars  in  New-York  at  the 
time  of  his  refusal  tp  ship 
them  according  to  his  con- 
tract, ih. 

FtJeCoiTDiTioN.  Principal  ihd 

AOCNT,  2.     SVRKTIES,   1 — 10. 

United  States,  10,  II,  12. 

CORPORATIONS. 

Fide  Condition. 

COURTS. 

Fide  Circuit  Courts.  Dis- 
trict Courts.  Jurisdiction. 


COVENANT. 

1.  Covenant  will  not  lie  upon 
words  in  an  instrument  insert- 
ed by  way  of  condition  or  de- 
feasance by  the  performance 
of  some  collateral  act.  United 
StatesY.  firown,  422 

2.  So  upon  a  penal  bond  condi- 
tioned that  one  should  account 
for  public  monies,  property, 
&c. :  Held,  that  covenant 
would  not  lie  upon  the  condi- 
tion, ib, 

3.  But  covenant  will  lie  upon 
the  bond  itself ;  but  the  breach 
assigned  must  be  the  non- pay- 
ment of  the  penalty.  ib. 

4.  Where  covenant  was  brought 
upon  the  bond  itself,  and  the 
breach  assigned  was  the  non- 
performance of  the  condition, 
it  was  held  bad  on  demurrer. 

%b. 

Fide  Condition.     Damages. 

CRIMES. 

Fide  Treason. 

DAMAGES. 

1.  Where  a  bond  with  a  penalty 
is  given  for  the  performance  of 
covenants,  although  damages 
may  have  been  sustained  to  a 
greater  amount,  yet  the  reco- 
very must  be  limited  to  t&e 
penalty, — especially  in  a  case 
of  sureties.  Contrariety  of 
English  authorities  on  this 
point.  Bank  ofU*S.v,  Mc 
gill,  661 

2.  It  seems f  that  this  is  not  the 
rule  where  bonds  are  condi- 


«8S 


INDEX. 


(ioned  for  the  payneiit  of 
ney.  tft. 

Vide  GOITTRACT^,  4h     Sbip8|  1 1 . 

Tkespam. 

DEBTORS  OF  UNITED 
STATES. 

FideEmmtKKf  5, 6, 7.    Pbioe- 
ITT  or  UiriTCD  St  ATfttfl — 16. 

SiTRETIES,      1 — 14.         UinTED 

Statss,  4,  6,  6,  7. 
DEEDS. 
*  Fide  Boims,  5# 

DEMAND. 

Ft(2e  IVTEREflT. 

DEPOSITIONS. 

Vide  Evidence,  t,  S,  3. 

DISTRICT  ATTORNEY. 

Vide  Attorney. 

DISTRICT  COURTS. 

Vide  Amendments,  1 — 9.  Juris- 
BICTION,  1.  10-— 14.  17,  18. 
23,24.  Mandamus.  Ships,  18^ 
19. 

DUTIES. 

1.  A  iDBDufactorep,  living  in  an 
inland  (own  of  a  foreign  coan- 
try,  might,  under  the  collec- 
tion Ittw  of  1799,  and  before 
the  act  of  the  20th  of  April, 
]818|  invoice  any  article  ma- 
nu&ctured  by  him,  and  expor- 
ted to  the  United  States,  at  the 


actMl  eott  of  the  ranrmitoial, 
and  the  price  or  Talne  of  the 
labovr  enplojed  in  its  BMna- 
fiietore,  adding  the  expenae  of 
tmisportatioa  to  the  tea^poii, 
whence  It  was  shipped.  This 
is  the  coet  at  the  place  of  ez- 
poitilion,  within  the  meaning 
of  the  kw.  95  B^ee  if  Pefer 
T.  United  Staie$^  149 

2.  An  act  laying  datiea  on  goods 
imported,  **firomaDd  after  the 
pasfage  of  the  act,"  (kkes  ef- 
iect  £e  begioBiBg  of  the  dsy 
on  which  it  is  pamed,  and  aot 
from  the  time  of  its  being 
signed  by  the  Preiident.     ib. 

3.  But,  ift  case  of  a  prosecolioo 
foraforfeitare?Qqere.  Onii- 
ed  SkUee  t.  fVUliams,        261 


Vide  AiCTiON,  ].  Forfeitures, 
10,  11.  14,  15.  17,  18,  19. 
24^.^0. 

EJECTMENT. 

1.  The  Stooge  of  the  plamiifb 
in  ejectmeht  cannot  be  set  up 
to  defeat  a  recovery  where 
their  ancestor  heU  the  lands 
at  the  time  of  the  treaty  of 
1794.  The  circumstance  of 
the  special  verdict's  aot  find- 
ing the  fact  that  he  held  them 
at  that  time  not  noticed.  Denn. 
ex.  deuu  Fi^er  v.  Hamien,  55 

2.  In  ejectment,  possession  ac- 
companied with  a  claim  of 
ownership  in  fee,  is  prima  fa- 
de evidence  of  such  an  estate. 
In  such  case  it  is  not  the  pos- 
session alone,  but  that  it  is  ac- 
companied with  the  clain&  of 
the  fee  which  gi vea  this  eiEect, 
by  construction  of  law,  to  the 
acts  of  the  party.  tfr. 
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Jiuktou  7»  Purler,  457 

d.  But  such  edect  19  littited  to 
the  chdm  actoally  made,  and  a 
claim  of  a  different  kind  can- 
sot  afterwacdfl  be  set  up  for 
the  porpOM  of  aiding  the  first. 

t6. 

4.  As  where  one  claimed  title  bj 
an  Indian  deed,  confirmed  by 
an  agent  of  the  British  go- 
▼emment,  who  conld  not  laW' 
fnlly  have  confirmed  it ;  it  was 
heldi  that  no  other  kind  of  con- 
firmation, and  no  other  deed 
could  be  set  up  to  help  the 
possession ;  and  that  any  pre- 
sumption of  the  existence  of  a 
deed  «ras  to  be  confined  to 
each  an  one  as  teas  originally 
asserted.  96. ' 

5.  Whether  a  deed  is  to  be  pre- 
sumed from  a  long  possession, 
is  a  mixed  question  of  law  and 
iiict,  and  in  most,  if  not  all 
cases,  to  be  sobmitted  to  the 
jury,  under  the  advice  of  the 
Court  The  existence  of  the 
deed  is  a  fiM^t  for  the  jury,  but 
its  legal  effect  and  operation  a 
question  of  law  for  the  Court. 

ib. 

6.  The  seisin  of  lands  belonging 
to  the  Indian  tribes  is  in  the 
sovereign,  and  the  Indians  are 
mere  occupants.  A  purchaser 
from  them  can  acquire  only 
the  Indian  title,  and  they  may 
resume  it,  and  make  a  differ- 
ent disposition  of  it.  ib, 

7.  Where  proclamation  had  been 
made  by  the  governor  of  the 
colony  of  New- York,  under 
orders  from  the  king,  that  no 
purchases  of  land  should  be 
made  of  the  Indians,  it  was 
held,  that  a  purchaser  could 


not  acquire  even  the  Indian 
title  of  occupancy.  A, 

'•  6*  An  occupant  under  an  Indian 
grant,  the  Indians  having  after- 
wards resumed  the  title,  and 
granted  it  to  the  crown,  was 
held  to  be  a  tenant  at  will  of 
the  king,  whose  occupancy  no 
length  of  time  could  ripen  into 
a  title  by  adverse  po8sess]Oo..t6. 

9.  Where  one  enters  into  land 
having  title,  his  seisin  is  not 
bounded  by  his  actual  posses- 
sion, but  is  co-extensive  with 
fais  title.  But  where  he  enters 
without  title,  his  seisin  is  con- 
fined to  his  possession  by 
metes  and  bounds.  r6* 

10.  The  circufQStances  that  one 
took  possession  of  unoccupied 
land,  as  contractor,  to  trans- 
port for  the  government  to  and 
from  a  fi>rt  on  the  frontiers, 
and  that  his  claim  compre- 
hended the  fort  itseff,  as  well 
as  the  land  around  it,  and  that 
his  improvements  were  neces- 
sary in  the  peribrmance  of  his 
contract,  considered  evidence 
that  he  did  not  hold  in  hostili- 
ty, but  in  subordination  to  the 
rights  of  the  crown.  t5. 

1 1 .  How  far  a  party  who  gains 
possession  by  force,  can,  in 
an  action  of  ejectment,  pro- 
tect himself  by  setting  up  a  ti- 
tle to  the  land  ?  Quere.      ib. 

12.  Under  the  second  article  of 
the  treaty  withGreat  Britain  of 
1794,  the  precincts  and  juris- 
diction of  a  post  are  not  to  be 
considered  as  extending  three 
miles  in  every  direction,  by 
analogy  to  the  jurisdiction  ofa 
country  over  that  distance  of 
the  sea  surrounding  its  coasts. 
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Init  the  J  most  be  made  oat  bj 
preof.  ib. 

13.  This  cknise  in  the  second 
.  article  of  the  treaty,  providing 

that  settlers  within  soch  pre- 
cincts shall  be  protected  in 
the  eojojment  of  th^ir  pro- 
perty, as  well  as  the  9th  arti- 
cle, were  intended  to  protect 
legal  and  equitable  interests  in 
land,  and  not  trespassers  and 
introders  without  r^t.       ib. 

14.  Where  the  quantity  of  a 
tract  ofland  is  given  as  well  as 
the  metes  and  bounds,  the  lat- 
ter will  control  the  location, 
although  they  contain  less  than 
the  given  quantity,  if  they  can 
be  ascertained  with  certainty. 
Jaehom  ▼•  Sptx/gme,  494 

15.  And  this  rule  applies  in  all 
cases,  whether  the  lands  have 
been  surveyed  or  not         tfr. 

16.  As  where  land  was  granted 
>   to  be  run  upon  a  given  base, 

which  had  never  been  sur- 
Teyed,  but  could  be  ascer- 
tained from  a  known  point, 
and  parallel  lines  were  to  be 
ran  from  each  extremity  of 
the  base,  until  a  certain  quan- 
tity was  obtained,  but  a  portion 
of  the  base  had  been  cut  off  b/ 
a  prior  grant  so  as  to  narrow 
the  extent  between  the  paral- 
lel lines  ;  it  was  held,  that  the 
lines  could  not  be  continued, 
in  order  to  make  op  the  defi- 
ciency out  of  the  lands  of  the 
grantor,  beyond  the  limits 
which  they  would  have  reach- 
ed, to  make  up  the  quantity, 
if  the  base  had  remained  un- 
diminished. t6. 

17.  Where  the  different  parts  of 
a  descriptt<)n  of  the  metes  and 


bounds  are  repugomxt  and  coo« 
trafictory  to  each  other,  such 
parts  are  to  be  rejected,  and 
such  retained  as  will  leave 
enough  plainly  and  clearly  to 
designate  die  land  intended  to 
be  conveyed.  ib* 

m 

Vide  IfrjuHCTtoirs. 
EMBARGO. 

1.  By  the  provisions  of  the  em- 
b»go  laws,  a  Tesa^  hcensed 
for.  the  coasting  trade  was  not 
required  to  obtain  a  clearance 
or  permit  on  depnrtiog  from  a 
port  of  the  United  States,  but 
a  clearance  was  necessaiy  only 
on  her  departure  from  a  dis- 
trict of  the  United  Stales.  The 
bond  required  to  be  g^ven  by 
Teasels  of  this  description  was 
the  only  security  provided 
against  their  leaving  a  port 
7^  doop  EHzaheth.  10 

12.  Loi^  Island  sound  does  not 
beloBg  to  either  Coonecticat 
or  New-Totk,  nor  to  any  dis- 
trict of  either  of  those  states. 
A  coasting  vessel,  therefore, 
sailing  from  the  port  of  New- 
York  into  the  sound,  althoQi^ 
she  did  not  enter  a  district  of 
Connecticut,  departed  from 
the  district  of  New-Tork,  and 
not  having  a  clearance,  as  re- 
quired by  the  embargo  laws, 
was  held  to  be  forfeitttl.     «(. 

Vide  FoitPErTiTKES,  1, 2,  3, 4.  9. 
!3.  17,  18,  19.     Sea  Stores. 

ENEMY. 
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Vide  Chakcery. 

I 

ESCAPE. 

I.  The  obligors  on  a  bood  for 
the  jail  limiU  are  not  dis- 
charged from  their  liability  for 
an  escape  by  the  subsequent 
assent  of  the  plaintiff.  Such 
assent  to  have  any  effect  must 
hftre  been  given  prior  to  the 
escape.    Slocum  v.  Hathaway, 

290 

8.  The  condition  of  a  bond  thai 
a  prisoner  **  shall  faithfully 
and  absolutely  remain  within 
the  limits  of  the  jail,  and  not 
depart  therefrom,"  &c.  is  not 
broken  by  the  escape  of  the 
prisoner,  while  in  a  state  of 
insanity.    Hazard  v.  Hazard, 

i96 

3.  The  liability  of  the  sureties 
for  an  escape  is  not  co-exten- 
sive with  that  of  the  sheriff. 
As  it  regards  the  latter,  a  pri- 
soner on  the  limits  is  supposed 
to  be  in  his  immediate  custo-. 
dy,  and  the  escape  of  an  in- 
sane prisoner,  therefore,  as 
much  a  negligent  escape  as 
any  other ;  and  he  is  not  al- 
lowed to  excuse  himself  where 
he  might  so  easily  collude  or 
be  imposed  upon.  But  there  is 
no  analogy  in  these  respects 

-  between   a  sheriff  and   the 

>    sureties.  «6. 

Vide  Sheriffs. 

ESTATES. 
Vide  Condition* 


1.  If  it  appear  on  the  fate  of  A 
deposition  taken  under  the  act 
of  Qongress,  that  the  officer 
taking  the  same  was  authoriz- 
ed by  the  act,  it  is  sufficient  in 
the  first  instance,  without  any 
proof  that  he  was  such  officer. 
RuggUi  V.  Buchnor,  358 

2.  Objections  to  the  competency 
of  the  witness  should  be  made 
at  the  time  of  taking  a  deposi- 
tion under  the  30th  section  of 
the  judiciary  act,  if  the  party 
attend,  and  the  objections  are 
known  to  him,  in  order  that 
they  may  be  removed.  Other- 
wise, he  will  be  presumed  to 
have  intended  to  waive  them. 
U.  S.Y.  One  Ca$e  Hair  Pencils, 

400 

3.  But  the  objection  may  bemafle 
at  the  time  of  reading  the  de- 
position, if  tht  facts  constitut- 
ing the  objection  were  not 
known  to  the  party  when  it 
was  taken.'  t6. 

4.  Circumstances  most  be  of  a 
controlling  and  irresistible  na- 
ture tb  justify  a  disregard  of 
positive  testimony.  United 
States  V.  9  Packages  of  Linen, 

139 
6.  Transcripts  of  accounts  in  the 
Treasury  Department  are  writ- 
ten documents,  and  their  con- 
struction is  matter  of  law.  U, 
States  V.  WiUardy  639 

6.  Witnesses  acquainted  with  the 
mode  of  accountingat  the  Trea- 
surer, cannot  be  called  to  give 
their  opinion  as  to  the  effect  of 
particular  chai|^.  If  there 
is  any  obscurity  which  re- 
quires explanation,  the  officers 
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of  the  Treasury  should  be  ex- 
amined, ib. 

7.  As  where  sqids  were  charged 
as  advanced  to  a  paymaster  of 
the  miiitia,  and  witnesses  were 
examinted  to  prore  that  they 
believed,  from  the  mtmner  in 
wbkh  the  charges  were  made, 
that  a  part  of  sach  sums  were 
to  pay  the  regular  troops,  their 
testimony  was  held  inadimissi- 
ble.  t6. 

8«  A  judgment  or  decree  of  a 
court  caa  be  used  as  evidence 
in  another  suit  only  as  against 
parties  and  privies;  and  if  in 
the  second  suit  there  are  new 
parties,  against  whom  the  judg* 
meatcould  not  havebeen  used, 
had  it  been  adverse,  they  can- 
not introduce  it  in  their  fa- 
vour. Baring  v.  Fanning.  549 

9.,  And  it  makes  no  difference 
that  the  new  parties,  as  assig- 
nees of  a  chose  in  action  are 
endeavouring,  together  with 
the  assignor,  to  enforce  the 
same  right  that  was  establish- 
ed in  tli^  former  suit  in  favour 
of  the  assignor.  f(. 

fO.  And  in  such  a  case,  where  a 
Court  of  Chancery  had  order- 
ed an  account,  ana  made  a  de- 
cree thereupon  in  favour  of 
the  assiipor,  it  was  held  not 
to  be  a  matter  decided  tr  <ft- 
rectp,  by  a  court  of  competent 
jurisdiction,  so  as  to  bring  it 
within  the  exception  to  the  ge- 
ueral  rule.  ib. 

Ftde  Cbancbrv,  1.  Coxtracts. 
FoRFEiTvass, .  14.  Ihovr- 
Axcx.  JimisoicTioir,  SO,  1 1 , 
22,    Ukitkd  States,  7. 


EXECUTIONS. 

1 .  Whether  an  execution  for  the 
sole  benefit  of  an  individual, 
on  a  judgment  of  the  United 
States,  can  be  issued  into  any 
district  of  the  United  States  m 
it  might  be  if  it  were  for  their 
use?  Qjaere.  UtdUd  8tuie$ 
V.  Thomas  Morris.  209 

Vide  Cbavcerv,  5. 

FORFEITURES. 

1.  The  Colleclor  having  been 
clothed  with  a  discrelioB,  wi- 
der the  embargo  laws,  togrsnt 
permits  to  such  foreign  vessels 
as  were  allowed  to  depart  with 
tbeir.caiigoes,  to  take  on  bo«d 
necessary  sea  stores  and  pro- 
visions ;  the  Court  refused  to 
decide,  in  a  case  where  a  per- 
mit had  been  granted,  that  the 
sea  stores  tsdcen  on  board  were 
more  than  were  neeessaij,  it 
not  appearing  thai  there  was 
any  fraud.  The  Brig  beMla.  1 

2.  And  where  it  hsid  been  the 
practice  at  the  cestom-heuse, 
in  such  caes,  to  consider  anas 
and  ammunitioB  for  the  de* 
fence  of  the  vessel  es  eea 
stores,  the  court  refused  lo 
adopt  a  different  construction. 

Sb  A  vessel  which  daring  the  ex- 
istence of  oer  embai^  laws, 
departed  from  one  pert  in  the 
United  States  on  a  voyage  to 
another,  but  was  obliged  from 
irresistible  necessity  to  put 
into  a  fore^  port,  and  sell 
her  cargo,  was  not  guilty  of  a 
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▼iohtioD  of  those  laws*    T%e 
Brig  WiUiam  Gray.  16 

4*  Fromafiwrcoinparisoiiof  the 
difiereot  embargo  acts  with 
each  other,  it  ditfy  be  collected 
that  CoDgresB  meant  express- 
ly to  make  such  ao  instance  of 
necessity  an  exception  to  the 
penal  operation  of  those  acts. 

ib, 

&  But  if£ottgress  have  neglect- 
ed to  profide  for  snch  an  ex- 
ception, it  is  the  doty  of  the 
Coarts  to  interpret  those  laws, 
as  they  do  all  penal  statutes, 
by  considering  the  exception 
M  implied.  Consent  is  essen- 
tial to  guilt ;  and  the  legisla- 
ture is  supposed  to  puss  all  pe- 
nal laws  with  the  understand- 
ing that  Courts  will  net  inflict 
the  penalties  for  such  viola- 
^ions  as  are  unintentional,  ib. 

6*  This  is  not,  therefore,  one  of 
those  cases  which  are  refer- 
red for  mitigation  to  the  Se- 
cretary of  the  Treasury,     t'^. 

7.  The  rule  that  penal  statutes 
are  to  be  construed  strictly, 
means  that  they  ought  not  to 
be  extended  by  their  spirit  or 
equity  ^o  other  offences  than 
those  which  are  clearly  de- 
scribed and  provided  (or.  But 
Courts  are  not  prevented  by 
this  rule  from  inquiring  into 
the  intention  of  the  legislature. 
The  Schooner  Enterpr%$e.      32 

B.  Where  there  is  such  an  ambi- 
guity in  a  penal  statute,  as  to 
leave  reasonable  doubts  of  its 
meaning,  it  is  the  duty  of  a 

^  Court  not  to  inflict  the  penal- 
ty. t6. 

9.  The  language  of  the  ^  sec- 
tion of  the  embaigo  law  of  the 


25th  of.^vl806,isso  loose 
that  it  is  impossible  to  deter- 
mine whether  any  offence  end 
forfeiture  were  intended  to  be 
created.  At  <oy  rate  the  re- 
ference as  to  the  penalty  to  the 
collection  law  is  not  to  the  50th 
section  of  that  law  which  pro- 
vides against  unloading  goods 
in  the  night.  ib. 

JO.  The  promulgation  of  Jaws 
should  be  such  as  to  afiord 
every  person  vrho  is  to  be  af- 
fected by  them  a  reasooiA>le 
opportunity  of  being  as  early 
as  possible  acquainted  with 
them.  The  Ship  Cotton  Phn- 
ter.  23 

J 1.  As  it  regards  trade  laws,  un 
less  previous  notice  of  them 
be  brought  heme  to  the' party 
charged  with  violating  their 
penal  provisions,  they  are  to 
be  considered  as  beginning  to 
operate  in  the  respective  col- 
lection dntricts  only  from  the 
time  they  are  received  from 
the  proper  de|iartment  by  the 
collector.  ib. 

12.  The  Court  in  considering  a 
question  of  forfeiture,  disre- 
gards a  refusal  of  the  Secreta- 
ry of  the  Treasury  to  remit 
the  penalty.  t6. 

13.  The  embargo  law  wns  pass- 
ed 22d  December,  1807.  A 
vessel  cleared  out  and  sailed 
from  St.  Mary's,  Georgia,  on 
the  15th  of  Jammry,  and  in 
the  evening  the  collector  re- 
ceived the  information  of  the 
passage  of  the  law  and  gave 
public  notice  of  it.  It  did  not 
appear  that  it  was  known  to 
the  master  or  owners  of  the 
vessel  prior  to  her  sailing. 
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HaTtog  been  seized  for  a  vio- 
lation of  the  law,  the  Coart 
decreed  her  restoration.     t6. 

14.  Where  i^oods  are  libelled 
under  the  t>7th  section  of  the 
law  for  the  collection  of  duties 
for  dbagreeing  with  the  en* 
tries,  and  the  claiount  sets  up 
mistake  as  an  eicose, — the 
circumstance  that  probable 
cause  of  seizure  has  been 
made  out,  does  not  impose  on 
the  claimant  the  necessity  of 
making  opt  an  unusoally  clear 
case  of  mistake.  All  he  has  to 
do  is  to  produce  ordinary 
proof.  United  Stales  ▼.  9 
'Packages  ef  Linen,  1 29 

15.  It  was  hulden  a  sufficient 
and  legal  excuse  for  an  incor- 
rect entry  of  goods,  that  they 
were  entered  from  an  invoice 
made  out  in  great  hurry  and 
agitation,  while  the  goods  were 
parked  at  Caen,  in  the  absence 
of  the  owner,  in  order  to  se- 
cure them  by  removal  from 
an  apprehended  pillage  by  the 
Prussian  soldiery,  who  occu- 
pied tbe  place.  i6. 

16.  How  far  a  Court  can  regard 
the  innocence  of  a  party  when 
the  fiicts  of  a  case  subject  it 
to  the  penalties  of  a  statute, 
aod  especially  of  the  collection 
law?  Qoere.  United  States  v. 
Thomas  Morris.  209 

17.  A  vessel  licensed  for  the 
cod- fishery  under  the  32d  sec- 
tion of  the  act  for  enrolling 
and  licensing  vessels,  during 
the  embargo  law,  took  on 
board  a  quantity  of  goods  with- 
out inspection  at  a  wharf  in 
New-London,  to  transport 
about  five  miles  to  Mistic  ri- 


ver, in  the  same  district,  bat 
was  seized  when  a  mile  and 
a  half  on  her  way :  Holdeo, 
that  although  she  had  not  vio- 
lated any  of  the  provisions  of 
the  embargo  laws,  she  was 
forfeited  for  being  employed 
in  another  trade  than  that  for 
which  she  was  licensed.  The 
Sloop  Active.  247 

IB.  It  teems t  that  no  penalty  was 
intended  to  be  inflicted  by  the 
2d  section  of  the  additional 
embargo  law  of  the  2Mh  of 
April,  1808,  for  loading  a  ves- 
sel without  inspection,  but 
that  the  penalty  for  leaving  the 
district  without  a  clearance, 
which  could  be  obtained  only 
on  inspection,  was  thou^t  by 
the  legislature  to  be  alone  a 
sufficient  sanction  to  secure  an 
inspection.  tb, 

19.  It  seetnSf  that  the  penalties 
there  mentioned  were  intend- 
ed to  apply  to  the  in^^ectii^; 
officers.  t^. 

20.  A  yfe$»e}  which,  daring  the 
non-intercourse  law,  took  a 
cargo  at  St.  Croix  for  Cadiz, 
with  the  intention  of  touching 
off  New-Haven  on  her  way 
thither,  for  »  supply  of  provi- 
sions, and  of  terminating  her 
voyiige  in  the  United  States, 
if  by  law  it  could  be  done,  was 
held  not  to  be  forfeited  under 
the  6th  section  of  that  law, 
which  provides  against  the 
putting  goods  on  board  a  ves- 
sel with  the  intention  of  im* 
porting  them  into  the  United 
States.     The  Aip  Jbin  Afarta. 

256 

21.  Where  goods  are  seized  as 
forfeited,  under  the  act  of  the 
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20th  of  April,  1818»  for  beiDg 
.  entered  at  the  custom-house 
differently  from  the  iuToice, 
the  inquiry  cannot  be  made  at 
the  trial,  whether  such  differ- 
ence proceeded  from  accident 
or  mistake,  the  question  being 
referred  exclusively  to  the 
Secretary  of  the  Treasury. 
United  States  v.  One  Case  Hair 
Pendh,  400 

22.  Nor  has  the  Collector  a  right 
to  make  such  inquiry  on  the 
seizure  of  goods  under  this 
act.  ■  ih, 

S3.  The  provision  in  the  act  of 
the  2d  of  March,  1799,  allovr- 
ing  such  inquiry  to  be  made 
by  the  Court  or  Collector,  is 
impliedly  repealed  by  the  act 
of  1 8 1 8.  Rules  of  construc- 
tion'as  to  the  repeal  of  sta- 
tutes by  implication.  tfr. 

24.  The  spirit  of  the  revenue 
laws  is  not  to  create  a  forfei- 

.  tore  of  property,  except  for 
acts  of  the  owner  attended 
with  fraud,  misconduct,  or  ne- 
gligence. United  States  v.  651 
Chests  of  Tea,  499 

25.  He  is  not  to  suffer  for  the 
fraud,  misconduct,  or  negli- 
gence of  the  revenue  officers, 
in  which  he  does  not  partici- 
pate, ih. 

26.  Spirits,  wines,  and  teas  are 
not  subject  to  seizure,  under 
the  43d  section  of  the  collec- 
tion law,  which  declares,  that 
'*  if  any  chest,  &c.  shall  be 
found  in  the  possession  of  an  v 
person,  unaccompanied  with 
the  marks  and  certificates,  it 
shall  be  presumptive  evidence 
that  the  same  is  liable^to  for- 
feiture,*'   unless  the  certifi- 


cates  ami   marks    tfre    both 
wanting.  ih. 

27.  ''Possession of anyperson,*' 
as  used  in  this  section,  means 
the  possession  of  the  purcha- 
ser, to  whom  the  certificates 
are  required  to*  be  delivered 
on  a  sale,  and  not  the  posses- 
sion of  a  wrong  doer.        ih. 

28.  The  collection  law  is  adap- 
ted to  a  regular  and  usual 
course  of  business,  and  ex- 
traordinary '  cases  where  a 
compliance  with  its  letter  is 
impracticable,  do  not  come 
within  its  sense  and  meaning. 

ib. 

29.  The  information  alleged, 
that  the  teas  were  unaccom- 
panied by  marks  and  certifi- 
cates ;  but  the  proof  was,  that 
the  certificates  only  were 
wanting :  Held,  that  the  aver- 
ment was  unsupported  by 
proof.  xb. 

30.  And  the  necessity  of  this 
allegation,  shows  that  the  true 
construction  of  the  act  is,  that 
both  must  be  wanting.         ib. 

31.  The  want  of  marks  and  cer- 
tificates, and  not  the  illegal 
importation  or  non-payment 
of  duties,  is  the  specific  cause 
of  forfeiture  under  this  sec- 
tion, ib. 

32.  And  this  is  evident,  from  its 
not  being  necessary  to  allege 
in  the  information,  that  the 
teas  were  illegally  imported, 
or  the  duties  unpaid,  but  only 
that  they  were  unaccompa- 
nied with  iharks  and  certifi- 
cates. t6. 

33.  So  of  the  other  provisions 
of  the  act,  their  object  is  to 
guard  Qgainst  illegal  importa- 
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tion  sind  the  Bon^payaitiit  of 
duties  ;  but  the  forfeitare 
which  they  create  is  incurred 
only  by  a  violation  of  the  spe- 
cial regulations  which  the  law 
has  provided  as  gaards  and 
checks.  ib. 

34^  The  marks  and  certiicates, 
being  evidence  only  of  a  law- 
ful importation,  the  want  of 
them  affords  no  presnmption 
of  the  non-payment  of  duties. 

ib, 

35.  Impolicy  of  allowing  a  for- 
feiture where  it  is  to  be  the 
oansequence  of  the  frand  or 
negligence  of  such  revenue 
officers^  as  might  entitle  them- 
selves to  a  share  of  it.        ib. 

36*  The  general  bond  of  the  im- 
porter for  duties  on  teas,  ac- 
cempnnied  with  a  deposiCe  of 
the  t^as*  08  provided  for  by 
the  62d  section  of  the  collec- 
tion law,  is  a  seooring  of  the 
duties,  within  the  meaning 
and  true  interpretation  of  the 
43d  section.  ib, 

37.  And  if  this  were  not  such  a 
securing  of  the  duties,  the 
teas  could  not  ^lare  been 
landed.  ib. 

3B.  A  deposite,  «o  all  cases  un- 
der this  act,  is  in  effect  a 
pledge,  and  in  lieu  of  the  per- 
sonal sureties  dispensed  with, 
nnless  specially  declared  to  be 
otherwise.  ib. 

39.  Whether,  if  government  re- 
gain the  possession  of  teas  ir- 
regularly obtained  fi'om  their 
keeping,  without  the  payment 
of  duties,  they  can  enforce 
their  lien  for  the  duties,  or 
how  long  such  lite  continues 
after  the  teas  have  got  into 


circulation  in   the   market? 
Qioere.  tb. 

40.  A  ferfeitore  for  the  embez- 
zlement of  wines,  kc.  onder 
the  6th  section  of  the  act  of 
April  20,  1818,  is  inearred 
only  by  the  act  of  the  owner, 
and  not  of  a  mere  stranger,  or 
the  inspectors  of  the  revenne. 
But  the  provisions  of  this  act 
have  no  application  to  a  case 
arising  under  the  43d  sectioB 
of  the  collection  law.  ti^. 

Ftie  BowDs,  1—4.  Duties.  Ir- 

FORIIEK.        JimrSDICTIOff,     1. 

RsMiseioir  of  Pekaitiks.  Sea 
'  Stores.    Smps,  9 —  f  I  • 

FRAUD. 
y%d$  Bottomry,  6. 

FREIGHT/ 

f.  One  chartered  the  hddofa 
▼essel  fyr  a  Teyige,  coTenant- 
ing  to  pay  freiglit,  the  owner 
appoiotiiigaod  paying  ^be  maa^ 
ter  and  crew,  and  fitting  Hie 
vessel.  A  third  person  alnp- 
ped  goods,  consigning  them  t» 
the  defendant,  who,  on  re^ 
ceiving  them  from  the  maaCef, 
promised  to  pay  the  fre%iit. 
Held,  thiatt  the  charter  party 
did  not  deprive  the  <»wner  m 
his  lien  for  the  freight,  and 
that  the  defendant  beoone  lia- 
ble to  the  owner  for  the  freight 
by  his  acceptance  of  the  goods^ 
Ruggles  T.  Bucknor.  368 

2.  Whether  the  owner  has  a  lien 
under  any  circomatsnces  on  a 
part  of  the  caiigo  not  d^Krer- 
ed,  for  the  freight  of  the 
whole  ?  Qtiere.  ib. 
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Vide  Sam,  12—17. 

GRANTS. 

Vide  Condition. 

HABEAS  CORPUS. 

Vide  Statutes  of  U.  S. 

HYPOTHECATION. 

Vide  Lien. 

INFORMER. 

].  No  exertioDS  which  one  may 
make  to  procure  the  condem-* 
nation  of  a  vessel  iiqder  a  aup- 
positioD  that  he  is  entitled  to 
a  part  of  the  penalty  as  infor- 
mert  can  constitate  him  an  in- 
former, unless  he  actually  gave 
the  information  which  led  to 
the  seizure.  Brewster  v,.  GeU 
ston,  4S6 


INJUNCTIONS. 

1.  An  injunction  to  stay  proceed- 
ings in  ninety-two  suits  in 
ejectment,  where  the  parties, 
pleadings,  title,  and  testimony, 
were  the  same  in  each  suit, 
until  one  or  more  could  be 
tried,  the  remainder  to  abide 
the  event,  refused.  A  court 
of  law  can  afford  the  necessary 
•relief  in  such  a  case,  if  it  be 
proper,  by  a  consolidation  rule. 
peters  v.  Prevost.  04 

2.  Whether  in  such  a  case  a  per- 
petual injunction  would  be 
granted  against  proceeding  in 
the  remaining  actions  after  the 
<lefendants  had  obtained  sqc* 


cessive  verdicts  in  several  of 
the  suits  ?  Q,uere.  ib. 

Ptde  JvEiSDictiON,  2-—^.  Pa- 
tents, 14—17. 

■ 

INSOLVENT  LAWS. 

1.  The  act  of  the  state  of  New- 
York  of  the  3d  of  April,  1811, 
is  an  insolvent  and  not  a  bank- 
rupt law.  Adams  Y.Storey,  79 

?.  Distinction  between  insolvent 
apd  bankrupt  laws. — Derived 
from  England,  where  it  has 
been  long  established.  Those 
laws  defined.  ib, 

3.  If  the  act  in  question,  how- 
ever, had  been  a  bankrupt 
law,  it  would  not  have  been 
void  as  repugnant  to  the  consti- 
tution of  the  United  States,  ib, 

4.  Presumption  in  fayonr  of  the 
constitutionality  of  state  laws. 

ib. 
6.  The  ezistenco  of  a  power  in 
the  states  to  pass  bankrupt 
laws,  not  incompatible  with 
the  powers  delegated  to  Con- 
gress for  that  purpose.  The 
exercise  of  the  powers  of  the 
latter  would,  however,  sus- 
pend the  powers  of  the  for- 
mer. •  ib. 

6.  Importance  of  bankrupt  4aw9 
to  the  larger  commercial  states, 
and  probability  that  they  in- 
tended to  retain  the  right  of 
making  their  own  until  Con- 
gress could  adopt  an  uniform 
systepf).  Difficulties  attending 
the  adoption  of  such  system. 

ib. 

7.  Whether  a  general  bankrupt 
law,  including  any  classes  be- 
sides tradersi  would  be  within 
the  powers  granted  by  the 
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constitation     to     Congress  ? 
Qpere.  ib. 

8.  The  constitutional  provision 
that  *'  no  state  shall  pass  any 
la«r  impairing  the  obligation  of 
contracts,"  does  not  apply  to 
insolyent  laws.  ib, 

9.  Difficulty  attending  the  appli- 
cation of  this  provision,      ib, 

10.  Rules  of  constitutional  con- 
struction', ib, 

1 1 .  History  of  the  evils  which 
led  to  the  adoption  of  this  and 
the  like  restraining  provisions. 
Insolvent  laws  were  not  among 
those  evils  ;  on  the  contrary, 
they  were  esteemed  benefi- 
cial. ^  ih. 

12.  Inference  from  the  uninter- 
rupted practice  of  some  of  the 
states  in  favour  of  the  consti- 

'  tutionality  of  such  laws.      ib. 

13.  Presumption  that  contract- 
ing parties,  being  aware  of  this 
practice,  make  their  contracts 
with  reference  to  it.  ib, 

14.  The  retrospective  operation 
of  insolvent  laws  does  not 
bring  them  within  the  consti- 
tutional provision.  ^     ib. 

15.  Chronological  account  of  the 
insolvent  laws  of  New-York. 
No  distinction  in  any  of  them 
between  existing  and  future 
coptracts.  ib. 

16.  The  rule  lex  loci  contractus 
does  not  apply  to  cases  of  dis- 
charge under  insolvent  laws,  ib. 

17.  Meaning  of  this  rule.  Mis- 
chievous tendency  of  some 
dicta  and  decisions  arising  out 
of  it,  proceeding  on  a  tnistnke 
in  applying  it  as  well  to  the 
remedy  as  to  the  construction 
and  validity  of  the  contract. 
Remarks  on  Smith  and  Bu- 
chanan, and  other  cases,     ib. 


18.  Expediency  and  justice  of 
insolvent  laws.  .ib. 

1 9.  The  defendant  made  to  the 
plaintiffs  at  Boston,  Massachu- 
setts, while  they  all  resided 
there,  several  promissory 
notes,  and  afterwards  remov- 
ed to  New- York,  where  he 
was  dischai^ed  under  the  in- 
solvent law  of  that  state,  of  the 

.  3d  of  April,  1611,  which  was 
passed  after  the  making  of  the 
notes.  Held,  that  his  dischai^ 
was  srgood  bar  to  the  action,  tb. 

INSURANCE. 

1 .  The  register  of  a  vessel  is  ibe 
only  document  which  need 
be  on  board  during  a  period 
of  universal  peace,  in  com- 
pliance with  the  warranty  of 
natioaal  character.  Caddi  v. 
Pacific    Insurance    Company. 

694 

2.  It  is  the  original  register 
which  is  required  by  law  to 
be  transmitted,  on  the  loss  of 
a  vessel,  to  the  Register  of 
the  Treasury  to  be  cancelled. 
And  as  it  is  the  practice  ^ot  to 
destroy  the  register  after  it  is 
cancelled,  it  is  a  document 
required  by  law  to  be  depo- 
sited in  the  Register's  office  ,- 
and  a  duly  certified  copy  is 
legal  evidence.-  ib. 

3.  The  record  of  condemnation 
of  a  vessel,  .in  a  Court  of 
Vice-Admiralty,  is  not  evi- 
dence per  se.  The  seal  does 
not  prove  itself,  but  most  be 
proved  by  a  witness  who 
knows  it ;  or  the  handwritittg 
of  the  judge  or  clerk  must  be 
proved ;  or  that  it  is  an  exa- 
mined copy.    The  certificate 
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of  (he  Americao  Consul  is  not 
sufficient  to  authenticate  it.  ib. 
4*  The  testimony  of  the  captain, 
that  a  suryey  was  held  on  the 
vessel,  and  that  the  sarveyors 
reported  that  she  could  not 
be  repaired  but  at  too  great 
an  expense,  and  that  she  was 
thereupon  condemned  on  his 
application^  aKhoogh  not  evi- 
dence of  these  proceedings, 
was  held  to  be  evidence  that 
he  coincided  with  the  survey- 
ors in  opinion.  ib. 

5.  An  averment  that  the  plain- 
tifis  have  an  entire  interest  in 
themselves  in  the  subject  in- 
sured, cannot  be  supported  by 
evidence  of  a  joint  interest 
with  others.  ib, 

6.  Nor  can  an  averment  of  a 
joint  interest  with  others,  be 
supported  by  proof  of  a  sole 
interest.  ib, 

7.  The  platntiSs  purchased,  se- 
parately, each  a  moiety  of  the 
cargo,  which  was  specie,  and 
iiMtructed  their  agent  to  get 
it  insured  on  their  joint  ac- 

•  count :  The  agent  effected 
the  insurance,  but  the  policy 
was  expressed  to  be  on  ac- 
count of  owners :  Afterwards, 
one  of  the  plaintiffs  transfer- 
red half  his  share  to  the  per- 
son who  was  to  go  in  the  ves- 
sel as  supercargo.  Held,  that 
the  term'  **  owners,"  was  de- 
scriptive of  the  persons  in- 
tended to  be  insured^  and  re- 
ferring to  matters  out  of  the 
policy,  was  open  to  explana- 
tion by  extrinsic  proof.       ib, 

8.  As  the  underwriters  .under- 
stood, when  they  made  the 
insurance,  that  it  was  on  ac- 
count of  the  plaintiffs  only,  it 


was  held,  that  they  could  not 
set  op  that  the  supercargo  be- 
came an  owner  before  the 
•commencement  of  the  risk,  ib, 

9.  The  bill  of  lading,  on  its  face, 
and  the  other  papers,  showed 
that  the  interest  of  the  three 
owners,  after  shipment,  was 
joint :  But  there  was  an  en- 
dorsement on  the  bill  of  la- 
ding, stating  that  one  half  the 
cargo  was  the  property  of  one 
of  the  plaintiffs,  and  the  other 
half  the  property  of  the  other 
plaintiff  add  the  supercargo : 
Held,  that  the  endorsement 
was  intended  only  to  show  the 
extent  of  each  owner's  inte- 
rest,  and  that  the  separate, 
purchase  of  the  cargo,  toge- 
ther with  the  endorsement, 
did  not  prove  that  their  inte- 
rests were  several.  ib. 

10.  Before  the  end  of  the  voy- 
age it  was  broken  up,  and  the 
insured  abandoned  on  learning 
the  fact.  The  iMtructions  to 
the  master  and  supercargo, 
showed  that  the  rights  and 
duties  of  the  latter,  as  su- 
percargo, were  not  to  com- 
mence until  the  end  of  the 
voyage.  On  the  loss  of  the 
voyage,  the  roaster  delivered 
the  specie  to  the  agent  of  the 
supercargo,  and  it  was  invest- 
ed in  cotton.  Held,  that  as 
the  supercargo  was  not  inte- 
rested in  the  policy,  his  acts 
did  not  bind  the  other  joint 
owners ;  and  that  his  capacity 
of  supercargo  suspended  what- 
ever pdwers  be  fflii^ht  have 
had  as  a  partner,  and  that  the 
investment  bybim  of  the  spe- 
cie, was  as  agent  for  the  un- 
derwritors,  and  did  not  con- 


700 


INDEX. 


fllitate  an  act  of  ownership,  so 
as  to  waive  the  ahandoaiaeot. 

ib. 
INTEREST. 

If  there  has  not  been  a  preTions 
demand  of  the  penalty  of  a 
bond»  or  an  acknowledgment 
that  the  whole  is  dne,  interest 
is  recoverable  only  firom  (he 
commencement  of  the  suit. 
BasikofU.S.T.MagUl.    661 

JAIL  BONDS. 

Fide  Escape.  SHsaiFFS. 

JUDGEMENTS. 

Ftdtf  Action,  1.  CHA2vcBiir,S — 
IS.  EviDBVCE,  8, 9, 10.  £xc« 
cmrioaa.  JuRisnicTioR,  7,  8, 
9.    Practice,  3,  4,  5.  7. 

m 

JURISDICTION. 

1.  Thejorisdictioo  of  the  District 
Coo  ris  derived  from  that  claose 
in  the  jedictary  act  declaring 
that- they  ahaU.  have  ^*excla- 
save  original  cognizance  of  all 
civil  canses  of  admiralty  and 
maritime  jurisdiction,  ioclud- 
iQg  dl  seiznrea  under  laws  of 
impost,  navigation,  or  trade  of 
the  United  States,  where  the 
seizures  are  made  on  waters 
which  are  navigable  from  the 
sea  by  vessels  of  ten  or  more 
tons  burthen,  within  their  re- 
spective districts  ;  and  of  all 
aeizoves  on  land  or  other  wa- 
ters than  as'aforeftud  made, 
and  of  aU  snitt  for  penalties 
and  fmrfeitures  incurred  under 
the  laws  of  the  United  States," 
does  not  eitend  to  cases  of  li- 


bel for  seizures  made  in  an- 
other district  from  that  where 
the  proceedings  are  institnted. 
But  the  District  Court  of  the 
district  where  the  seizure  hi 
made,  has  exduaive  juriadic- 
tioD.      The  Irig  LiuU  Am. 

40 
not 


2.  The  Circuit  Courts 
inferior  in  the  technical  sense 
of  the  books,  but  are  so  only 
as  subordinate  to  the  Supreme 
Court.  But  their  jurisdiction 
is  special  and  limited.  Living' 
sUm  V.  Fan  bkge».  45 

3.  If  jurisdiction  of*' cases  aris- 
ing under  the  laws  of  the  Unit- 

•  ed  States'*  be  not  conferred  on 
the  Circuit  Courts  by  an  act 
of  Congress,  they  cannot  take 
cognizance  of  them.  ib. 

4.  And  where  Congrem  have 
given  an  action  at  law  in 
the  Circuit  Court  in  cer- 
tain cases,  they  do  not  thereby 
acquire  jurisdiction  so  as  to 
entertain  in  those  cases  a  hill 
in  equity  not  refatiag  to  an  ac- 
tion at  law.  ib. 

5w  But,  whether,  if  it  should  be- 
come necessary  in  action  at 
law  in  the  Circuit  Courts  to 
appeal  to  their  equity  side  in 
aid  or  defence  of  such  nation, 
those  Courts  would  have  the 
necessary  equity  powers  ? 
Quere.  ib. 

6.  A  bill  filed  to  restrain  the  in- 
fringement of  a  patent,  where 
both  parties  were  citizeasof 
the  same  state  Asmiased,  and 
an  injunction  refused.— Con- 
gress having  cott&ied  the  re- 
medy for  a  breach  of  psient 
^Qghts  to  an  action  at  bw,  and 
4he  judiciary  acts  not  giving 
the  Court  juris^ction  in  equi- 
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ty,  except  in  cases  between 
oWBtDS  of  different  states,  ih. 

7.  TliejvdgOMntsefaCovrtnot 
haTing  jorisdiction  are  not 
merely  em^oeoas,  and  Talid 
omtil  reversed,  bat  are  Toid  ab 
initio.  Dewn  ex  dem.  FMer  v. 
ffonuieA.  65 

8.  A  jadlgBaent  of  a  ^tate  Court 
in  a  case  where  jurisdiction 
waa  acquired,  not  by  the  com- 
mon law,  but  by  a  statote  of 
the  state,  which  before  the 
rendition  of  the  judgment  had 
beeaTirtoally  repealed  4>y  the 
adoption  of  a  treaty,  was  held 
not  voidable,  hot  void.        ib, 

9.  In  1780  the  ancestor  of  the 
lessors  of  the  plaintiff,  a  Bri- 
tish subject,  was  indicted  in 
the  Supreme  Court  of  New- 
York,  under  the  act  entitled 
**  an  act  for  the  forfeiture  and 
tale  of  the  estates  of  persons 
who  have  adhered  to  (he  ene- 
mies of  Ibis  state,"  kc, ;  and 
in  October,  1783,  a  judgment 
of  forfeiture  against  his  estates 
vras  rendered.  The  treaty  of 
peace  stipulating  against  any 
subsequent  confiscation,  was 
signed  in  September  preced- 
ing. Held,  that  the  proceed- 
ings were  coram  non  judice^ 
and  void.  ib» 

10.  The  District  Charts  possess- 
ing all  the  powers  of  Courts 
of  Ateirahy,  whether  consi- 
^red  as  instance  or  prize 
Courts,  have  jurisdiction  of  all 
csies  ef  marine  trespess  or 
tort.  Tht  AmMle  Nancy.  1 1 1 

1 1.  The  Circuit  Courts  have  ju- 
risdiction of  matters  ^arising 
under  the  bankrupt  law,  as 
they  iiave  of.  any  other  sub- 
ject, where  the  constitution 


and  laws  of  the  United  States 
give  them  jurisdiction.  Imcos 
V.  Morris,  396 

12.  The  District  Courts  have 
not,  like  the  Chancellor  in 
England,  exclusive  jurisdiction 
over  the  entire  execution  of 
the  bankrupt  law.  ib. 

13.  They  cannot  remove  the 
assignees,  nor  compel  them  to 
account.  ib, 

14.  Plea  to  the  jurisdiction  bv  a 
bankrupt  on  a  bill^led  by  his 
creditors  to  compel  the  as- 
signees to  account,  overruled. 

ib, 

15.  The  Circuit  Courts  are  not 
deprived  of  their  jurisdiction 
where  it  arises  from  the  citi- 
zenship or  dienage  of  parties, 
by  the  joining  of  a  mere  no- 
minal party,  who  does  not  pos- 
sess the  requisite  character. 
Ward  r.  Arredondo.  410 

16.  But  where,  in  equity,  a  de- 
^  cree  against  such  party  is  es- 
*  sential  to  the  relief  sought,  he 

is  not  a  mere  nominal  party. 

ib, 
17.- The  jurisdiction  of  the  Su- 
preme Court  is  pointed  jout 
by  the  constitution;  but  .the 
distribution  of  the  powers  of 
the  inferior  Courts  is  regulat- 
ed and  governed  by  the  laws 
by  which  they  are  constitut*  ^ 
ed.  Smith  v.  Jackton.        453 

1 8.  The  Circuit  Courts  hav*e  no 
supervising  power  or  control 
over  the  District  Courts  other 
than  IS  given  by  the  laws  of 
the  United  States ;  which  is  to 
compel  a  rendition  of  a  judg- 
ment or  decree,  and  to  re-ex- 
amine it  on  error  or  appeal. 

ib. 

19.  To  deprive  an  American  ct- 
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tizen  of  the  right  of  suing  in 
a  Circuit  Court,  on  the  ground 
of  his  not  heiog  a  citizen  of 
any  particular  state,  there 
OQ^t  to  be  rery  strong  evi- 
dence of  his  being  a  mere 
wanderer,  without  a  home. 
Rabaud  T.  DWolf.  680 

2(X  The  averment  of  the  citi- 
zenship of  the  parties,  to  give 
jurisdiction  to  a  Circuit  Court, 
is  a  necessary  averment,  and 
tn.ust  be  proved  under  the  ge- 
neral issue.  CatleU  v.  Pacific 
Insurance  Company,  594 

21.  It  is  not  necessary  that  a  citi- 
zen, removing  from  a  territory 
of  the  United  States,  or  a  state, 
into  another  state,  should  ac- 
.  quire  all  the  rights  of  a  citizen 
of  the  state  into  which  he  re- 
moves, by  the  laws  of  such 
state.  It  is  sufficient  if  he  ac- 
•  quire  a  domicil  there.  Yet 
the  declaration  must  aver  that 
he  is  a  citizen  of  the  state  : 
not  sufficient  to  aver  that  Ife 
is  a  resident.  Difficulty  of 
understanding  the  term  ctfo*- 
2rsn,  as  used  in  the  constitu- 
tion, ib. 

22.'  If  one  make  such  removal 
wHh  the  avowed  object  of  ac« 
quiring  a  right  to  sue  in  the 
Circuit  Courts,  but  with  the 
intention  of  a  permanent  resi- 
dence, and  not  to  return,  it  is 
not  a  fraud  upon  the  law.   »6. 

23.  The  District  Qourts  have  a 
general  Admiralty  jurisdiction 
in  suits  by  material  men  m 
rem.  In  cases  of  foreign  ships, 
or  ships  of  another  state,  the 
maritime  law  gives* the  lien. 
But  in  cases  of  domestic  ships, 
no  lien  is  implied ;  but  if  the 


local  law  gives  a  lien,  it  may 
be  enforced  in  the  District 
Courts.  The  Mp  Robert  A^ 
Um.  620 

24*  When  the  District  Courts 
and  State  Courts  have  a  con- 
current jurisdiction  in  rem^ 
the  right  to  mstintain  the  juris- 
diction  attaches  to  that  tribu- 
nal which  first  exercises  it, 
and  takes  possession  of  the 
thing.  ib. 

Fide  BoTTONKY,  I — 6.  Makda- 
Mua.   Ships,  1—4.  18— 20* 


LIEN. 

Fide  BOTTOICRY.        FASfcBT. 

Ships,  1—8.  12—20. 

LlMITATiOUJS. 

Fide  Statute  of  Limitatioks. 

lon6  island  S(«JND. 

Does  not  belofl;^  to  New- York  or 
Coonecticat.  T^  s(oop  £ltza- 
he^^  14 

Fide  Embargo,  2. 

MANDAMUS. 

1.  TheCircuit  Courts  have  no 
power  to  issue  writs  of  man- 
damus, after  the  practice  of 
the  King's  Bench,  but  onlj 
where  they  are  necemry  for 
the  exercise  of  their,  jurisdic- 
tion.   Smith  V.  Jackitm^     45S 

2.  But  where  a  District  Court 
refdses  to  giro  judgnooit,  a 
mandamus  lies  to  compel  it.  t6. 

3.  But  a  mandamus  will-  not  lie 
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to  a  District  Court,  to  compel 
it  to.ezpaDge  ameodmeota  im- 
properly made  in  the  record 
retamed  to  the  Circait  Coort 
on  a  writ  of  error.  ib. 

Fide  Jurisdiction,  17, 18. 

MARSHAL. 

Fide  Sbbriffs.    Ships,  18 — 20. 

MASTER. 

Fide  Spirs,  1—4.  12—17. 

MORTGAGE. 

Fide  BoTTOVRT,  6.  Chancery, 
3—12. 

NEGLIGENCE. 

Fide  BoTTOKRV,  6.  Principal 
and  Agent,  1.    Surbties,  14. 

NEW- YORK. 

Fide  Embargo,  2.  Statutes  of 
New-York. 

NOTICE. 

Fide  Bottomry,  6.  Chancery, 
10,  11.  Forfeitures,  10 — 
13.  Priority  of  United 
States.    Sureties,  14. 

PATENTS. 

1 .  An  invention  or  improvement 
for  which  a  patent  has  been 
obtained,  must  be  useful  with- 
in the  meaning  of  the  patent 
law,  or  the  patent  is  void. 
Langdon-v.  De  Groot.        203 

2.  Whether  the  usefulness  of  an 


invention  be  matter  of  fact  to 
be  leA  to  the  jury,  or  whether 
the  Court  are  to  decide  it  as 
matter  of  law  ?  Qjuere.  ib. 
S.  Bot,  it  ieemSy  that  if  on  the 
plainti£Ps  own  showing,  the  in- 
rention  appears  to  be  aseless, 
and  an  imposition  on  the  pub- 
lic, the  Conrt  should  so  direct 
the  jury.  'ib. 

4.  An  invention  of  an  ornamen- 
tal mode  of  putting  op  thread, 
which  gave  it  no  additional  va- 
lue, but  merely  made  it  sell 
more  readily  at  retail,  and  for 
a  lai^r  price,  was  held  not 
useful,  within  the  meaning  of 
the  patent  law.  ib. 

5.  Specification  held  bad  for  un- 
certainty, ib. 

6.  A  patent,  under  the  law  of 
1793,  is  valid,  although  the 
invention  may  have  been  in 
use  for  years  anterior  to  the 
patent,  if  the  patentee  was  the 
original  inventor.  Goodyear  r, 
Mafhewe.  300 

7.  A  patent  for  an  entire  ma- 
chine is  valid,  although  the 
invention  consists  only  of  an 
improvement  on  such  ma- 
chine ;  but  the  patentee  is  en- 
titled to  an  exclusive  use  of  no 
more  than  his  improvement,  ib. 

8.  The  first  section  of  the  pa- 
tent law  of  1793,  construed  in 
connexion  with  the  other  sec- 
tions of  the>act,  means  that  the 
invention  should  not  be  known 
or  used  as  the  invention  of  any 
other  person  than  the  paten- 
tee before  the  application  for 
a  patent.  Morris  v.  Hunting- 
ton. 348 

9.  If  the  invention  have  got  into 
use  while  the  inventor  was 
practising  upon  it  with  a  view 
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to  improTe  it  before  appIyiDg 
for  a  patent,  tech  ute  does  eot 
iDfalidate  the  patent ;  and  the 
motiTe  for  the  delay  is  a  ques- 
tioo  for  the  jary.  ib. 

10.  One  who  has  patented  his 
in? ention  cannot  take  oot  a 
ne«r  patent  for  the  same  in- 
vention, nntil  the  first  is  snr- 
rendered,  •  repealed,  or  de- 
chired  roid..  ib, 

]]•  The  ohstacle  of  an  invalid 
patent  may  be  removed  by 
having  it  declared  void  after  a 
verdict  against  it,  or  by  hav- 
ing a  vaeaiar  entered  ex  parte 
in  the  Department  of  State  on 
a  surrender   of  the  patent. 
.  But  (he  provisions  of  the  6th 
section  of  the  act,  do  not  ena- 
ble a  patentee  to  tieclare  his 
own  patont  void,  and  a  verdict 
in  a  suit  on  the  second  patent 
in  fovor  of  such  patent,  does 
not  avoid  the  first  patent,   ib, 
12.  It  seems  that  on  surrender- 
ing a  patent  and  taking  out  a 
new  one,  the  latter  should 
be  for  only  the  unexpired  part 
of  the  foarteen  years  since  ob- 
taining the  first  patent.        ib. 
IS.  Whether  a  new  patent  can 
be  taken  out  where  a  patent 
has  been  declared  void  under 
the  ^th  section  of  the  act  ? 
Quere.  ib. 

14.  On  an  application  for  an  in- 
junction to  restrain  the  in- 
fringement of  a  patent  right,  it 
should  be  stilted  in  the  bill,  or 
by  affidavit,  that  the  com- 
plainant is  the'  inventor :  and 
tbe  bill  must  be  sworn  to.  It 
is  not  sufficient  that  he  swore 
to  tht9  fact  when  he  obtained 
his  patedt.  SuUivam  v.  Rtd» 
field,  441 


15.  To  obtain  the  injonction,  the 
case  shouldbe  soch  an  to  leave 
little  if  any  doubt  in  tbe  minds 
of  the  Court,  as  to  the  validii^ 
of  the  patent ;  espeoially  if  it 
rests  upon  the  complainant^s 
own  showing  without  any  op- 
posing testimony.  ib, 

16.  the  act  of  the  15th  of  Fe- 
bruary, 18 19t  does  ngt  alter 
the  principles  on  which  in- 
junctions are  gomted,  but 
merely  extends  the  jurisdic- 
tion of  tbe  Circuit  Courts  to 
parties  not  before  foiling  with- 
in it.  t6. 

17.  The  established  rules  which 
govern  Courts  of  Equity,  on 
such  applications  mre,  (hat 
where  there  has  been  an  ex- 
clusive possession  of  some  du- 
ration, under  the  patent,  an  in- 
junction will  be  granted  with- 
out potting  the  party  previous* 
ly  to  est&lish  the  vatidi^  of 
his  patent  at  law.  But  where 
the  patent  is  recent,  and  it  is 
attempted  to  be  shown  (hat  the 
specification  is  bad,  or  other* 
wise  that  tbe  patent  ou^  not 
to  have  been  granted,  the 
Court  will  not  take  the  deci- 
sion upon  itself,  but  will  send 
the  party  to  establish  his  pa- 
tent at  law.  ib. 

18.  A  patent  for  an  improvement 
should  describe  the  mihchine 
in  use,  that  it  may  be  known 
in  what  the  improvement  con- 
sists, ib. 

19.  One  had  patented,  <*a  new 
.  and  useful  improvement  in  the 

steam  tow-boat,*'  but  the  spe- 
cification did  not  mention  the 
invention  as  an  improvement, 
but  simpiv  described  a  low- 
boat:  Held»  that  the  specifi- 
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cation  wai  broader  than  the 
patent4    and    ther«ibre   -bad. 

ib. 

we*  the  inTenttOD  shoold  be  so 
clearly  described,  as  to  enable 
the  public  to  put  it  in  use.    ib, 

21.  The  specification  described 
the  invention,  .as  "  consisting 
essentially  in  attaching  the 
packet  to  the  steain-boat«  with 
ropes,  chains,  or  spars,  so  as 
to  commanicate  the  poirer  of 
the  engine  from  the  towing 
vessel  to  the  vessel  taken  in 
tow,  and  kept  always  at  conve- 
nient dntance,  the  manner  of 
applying  the  power,  varying 
with  the  circomstanCes  in  some 
measure:"  held  bad  for  un- 
certainty, and  as  describing  a 
well  known  natural  power,  and 
not  an  invention.  t^* 

fide  Jurisdiction,  S— ^. 

PENALTIES. 

Vide  Forfeitures. 

PLEADINGS. 

1.  A  libel  should  state  the  parti- 
cnkur  focts  intended  to  be  re- 
lied on,  or  they  will  not  be 
considered  at  issue*  The  brig 
babeUa.  2 

2.  A  judgment  had  been  reco- 
vered by  the  United  States  for 
a  penalty,  which  was  after- 
wards remitted.  The  Marshal, 
to  whom  an  execution  waa  is- 
su^ed,  had  made  a  levy,  but  on 
being  served  with  the  warrant 
of  amission,  re*delivered  the 
goods  to  the  debtors.  An  ac« 
tion  was  thereupon  broeght 


against  him  in  the  name  of  the 
United  States  for  the  moiety 
of  the  penalty  trilowed  to  the 
officers;  but  the  declaration 
alleged  no  interest  in  them,  hot 
only  in  the  United  States.  The 
defendant  pleaded  the  remis- 
sion. The  plaintifis  replied 
the  interest  of  the  officers.  On 
special  demurrer,  held  to  be  a 
departure.  ^nOed  Statee  v« 
Thomas  Morrii.  209 

3«  Departure  in  pleading  de- 
fined, ib, 

4.  If  a  plea  which  purports  to 
answer  all  the  bfeaches  in  the 
declaration  is  a  good  answer  to 
some  of  them  only,  the  objec- 
tion cannot  be  taken  advantage 
of  on  error,  but  on  special  de- 
murrer only.  United  StcUee  v. 
Willard.  539 

Fide  Action,  2.  Bills  o-f  Ex- 
change, 5.  Chancrrv,  12. 
Condition.  Covenant.  Insu- 
rance. Jurisdiction^  20, 3 1 , 
22.     Practice,  7.     Ships,  9. 

PRACTICE. 

1.  The  Common. Law  practice 
of  the  State  Courts,  is  not  con- 
sidered as  the  practice  of  the 
Circuit  Courts,  except  as  it 
existed  at  the  passage  of  the 
act  of  1789,  and  so  far  as  it  has 
since  been  adopted  by  rule. 
Brewster  v.  Oel^ffm,  426 

5.  Although  the  law  of  the  state 
requiring  the  Supreme  Court 
to  decide  on  a  bill  of  excep- 
tioosy  before  a  writ  of  error 
k  bmight,  does  not  govern 
tlie  practice  of  this  Court,  yet 
a  bill  of  exceptions  was  re< 

89 
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eeived  afl  a  substitate  for  ft  case 
OB  a  motion  for  a  new  trial. 

ih. 

3.  Where  a  party  dies  during 
term,  the  jndgroent  may  be  en- 
tered in  this  Court  as  of  a  day 
antecedent  (o  his  death.  Gri^ 
wold  V.  HiU.  '  433 

4.  But  there  is  this  difference, 
in  this  respect,  between  its 
equity  proceedings  and  those 
of  the  English  Court  of  Chan- 
eery,  that  this  Court  is  open 
only  during  term,  and  a  decree 
cannot  be  entered  if  the  death 
occurred  before  the  beginning 
of  the  term.  ib* 

5.  Where  an  order  for  the  dis- 
missal of  a  bill  was  taken  er 
partCy  the  complainant  having 
afowed  his  intention  not  to 
pursue  the  cause  any  further, 
on  a  motion  to  vacate  the  or- 
der, on  the  ground  that  the  de- 
fendant died  before  it  was  en- 
tered ;  held,  that  it  Was  not 
distinguishable,  in  principle, 
from  the  case  of  death  after 
argument,but  before  judgment, 
and  that  the  order  might  be  en- 
tered antecedent  to  the  death. 

ib; 

6.  There  is  no  practice  in  this 
Court  of  service  of  papers  upon 
the  agent  of  an  attorney,  as  in 
the  Supreme  Court  of  the 
slate.  Smith  v.  Jackson,     486 

7.  In  aa  action  of  scire  facias^ 
there  was  no  declaratian,  but 
the  wnt  01  scire  facias  was  de- 
murred to :  Held,  that  the  le- 
gal effect  was  the  same  as  if 
the  demurrer  had  been  to  the 
declaration,  and  the  same  judg- 
ment was  ordered  to  be  enter- 
€id.     People  of  Vermont  v.  5b- 
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Vide  Bonds,  1 — 4.  JuRWDfc^ 
Tioir,  17, 18.  Manduiiis.  Re- 
moval OF  Causes. 

PRINCIPAL  AND  AGENT. 

• 

X.  The  defendant  had  sold  the 
complainant  a  bill  of  exchange 
on  a  house  in  London,  and  re- 
ceived the  complainant's  note 
for  the  price,  but  kept  the  bill 
by  agreement,  as  security  for 
its  payment.  The  bill  was 
protested,  the  drawers  became 
bankrupt,  and  dividends  were 
declared  upon  their  estates. 
The  defendant  refused  to  re- 
turn the  bill  to  the  compUn- 
ant,  but  made  no  effort  to  re- 
cover the  amount  or  to  obtain 
the  dividends.  He  was  held 
liable  for  any  loss  that  might 
have  happened  by  such  oe^i- 
gence.  Otilds  v.  Corp        283 

2.  Where  an  agent  of  thB  War 
Department  was  empowered 
to  make  a  contract,  which  re- 
'  served  no  right  of  ratification 
to  the  Secretarv,  it  was  held 
complete  and  binding  without 
such  ratiticatioo.  United  States 
V.  Tillotson.  305 

Vide  Action,  2.     Bills  of  Ex- 

.  CUAKGC,  S.      CoinnACTs,  3. 

United  States,  10,  II,  12. 

PRIORITY  OF  UNITED 
STATES. 

1.  Under  the  5th  section  of  the 
act  of  the  3d  of  Mtirch,  1797, 
an  Bssrigpment,  to  entitle  the 
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ODited  States  to  tlieir  priority, 
miiflt  lie  an  assignment  of  all 
tbe  debtor's  property  ;  bat  it 
need  not  be  tor  the  benefit  of 
aU  his  t:reditors.  Untied  States 
y.JohnMoU.  J  88 

2.  An  assignment  made  by  a  debt- 
or  of  the  United  States,  when 
his  property  was  about  being 
levied  apon,  under  judgments 
obtained  against  him  by  one  of 
his  creditors,  in  trust,  first  for 
tbe  debt  of  such  creditor,  and 
then  for  the  debt  of  the  Unit- 

I 

ed  States,  was  held  to  be  a 
voluntary  assignment,  and 
fraudulent  and  void  against  the 
United  States,  notwithstand- 
ing the  creditor  gave  up  his  in- 
tention of  levying,  in  considef- 
ation  of  such  assignment,  and 
that  the  property  might  be 
sold  under  it  to  the  best  ad- 
vantage, for  the  benefit  of  the 
sureties  to  the  United  States. 

ib. 

3.  And  on  a  bill  filed  by  the 
United  States,  to  obtain  their 
priority  in  such  a  case,  against 
the  creditor  and  sureties,  who 
were  joint  assignees  of  the 
debtor's  estate,  the  Court  re- 
fused to  suspend  its  decree  in 
favour  of  the  United  States, 
against  the  assigned  property, 
until  they  should  have  pro« 
ceeded  to  execution  on  their 
judgment  against  the  sureties, 
or  to  make  any  decree  in  fa- 
vour of  the  creditor  against 
the  sureties,  notwithstanding 
the  assignment  had  been  re- 
ceived by  the  creditor  for 
their  benefit,  and  at  their  re- 
quest, and  they,  by  becoming 
parties  to  it,  had  covenanted 


for  the  ezeculioD  ofiti  trusts.t6. 

4.  Whether  such  relief  would 
have  been  afforded  the  credi- 
tor if  the  sureties  had  been 
properly  before  the  Court  for 
that  purpose  ?     Quere.      ib, 

6.  An  assignment  under  the  act 
of  Congress,  of  n97,  to  enti- 
tle the  United  States  to  their 
priority,  must  be  an  assign- 
ment of  all  the  debtor's  pro- 
perty :  .That  is,  the  assign- 
ment must  be  a  general  one  as 
opposed  to  a  partial  assign- 
ment, or  an  assignment  pro- 
fessedly of  a  part  only  of  the 
debtor's  property.  U.  S.  v. 
Clark.  629 

6.  Where  there  is  an  omission 
of  an  article  of  property  in  an 
assignment  which  purports  to 
be  general,  but  which  does 
not  show  that  tbe  intention 
was  that  the  assignment  should 
be  a  partial  as  opposed  to  a 
general  one,  it  does  not  take 
the  case  out  of  the  act.        ib. 

7.  if  the  assignment  does  aol  on 
its  face  appear  to  be  general, 
the  onut  probandi  is  on  the 
United  States.  ib. 

8.  The  priority  of  the  United 
States  does-  not  attach  by  the 
mere  concealment  of  their 
debtor  while  insolvent.  The 
**  legal  bankruptcy"  mention- 
ed in  tbe  act  applies  only  to 
cases  of  legal  insolvency, 
where  by  operation  of  law  the 
debtor's  property  is  taken  out 
of  his  hands  to  be  distribeted 
by  others.  t^. 

9.  An  assignee  is  not  liable  un- 
der the  act  until  notice  of  the 
debt  due  the  United  States. 
But  the  notice  need  not  be 
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giTeti  by  the  United  States, 
nor  is  a  jadgmeot  or  suit 
against  him  necessary  in  order 
to  charge  him  with  notice. 
The  notice  most  be  soch  as  is 
required  in  ordinary  cases  of 
trostees,  and  enough  to  pat  a 
prodent  man  on  inquiry.     t6. 

10.  Where  the  debtor,  at  the 
time  of  making  the  assignment, 
informed  the  assignee  that  he 
was  surety  on  a  bond  to  the 
United  States,  and  that  hebe- 
lieTed  the  bond  was  broken, 
it  was  held  sufficient  notice  to 
the  assignee.  t^. 

1 L  The  bond  on  which  he  was 
such  surety  was  a  paymaster's 
bond,  conditioned  that  the  lat- 
ter should  well  and  truly  ac- 
count for  and  pay  over  all  mo- 
nies received  by  him  as  such 
paymaster:  Held,  that  the 
debt  of  the  paymaster  to  the 
United  States  was  created  by 
the  adrances  nuide  to  him,  and 
not  at  the  time  of  striking  a 
balance  of  account  against  him 
«n  the  Treasui7  books  ;  and 
that  the  surety  became  a  debt- 
or as  soon  as  the  paymaster 
£iiled  to  account  according  to 
law.  '  i6. 

IS.  And  it  was  held,  that  it  was 
not  necessary  that  the  debt  of 
the  surety  should  be  ascer- 
tained by  a  judgment  against 
him  in  order  to  make  the  as- 
signee chargeable  with  its  pay- 
ment ;  but  that  the  latter  might 
in  the  action,  against  himself 
have  the  benefit  of  any  reduc- 
tion which  the  surety  waa  en- 
titled to.  ib. 

IS.  Where  the  Uniled  States 
are  entitled  to  a  priority,  they 


can  bring  an  action  of  assump- 
sit against  the  assignee  formo- 
nies  received  by  him  under 
the  assignment  ib, 

14.  The  article  omitted  in  the 
assignment  was  a  debt  from 
the  assignee  to  the  debtor  of 
the  United  States,  growing 
out  of  a  previous  partnership 
between  them.  After  the 
nwking  of  the  assignment  the 
assignee  gave  the  debtor  his 
bond  for  the  debt :  Held,  that 
if  the  bond  was  given  iot  mo- 
nies of  the  debtor  in  the  m- 
signee*s  hands  at  the  making 
of  the  assignment,  the  amount 
might  be  recovered  in  assump- 
sit, but  not  if  it  grew  out  of 
unseiUed  partnership  con- 
cerns, ib* 

15.  Where  assumpsit  is  brought 
against  an  assignee,  and  he  bat 
funds  which  cannot  be  reach- 
ed by  the  action,  «r  teeiiii,  that 
he  is  not  entitled  to  a  deduc- 
tion for  his  expenses  iocorrad 
in  the  preservation  of  the  pro- 
perty, and  tbe  e&ecution  of 
his  trust.  t(. 

16.  Where  a  part  of  the  nisign- 
'    ed  property  had  been  sold  at 

auction  under  the  direction  of 
the  assignee,  it  was  held 
enough  prima  facte  to  show 
that  he  had  received  the  price 
for  which  it  was  sold.         ib, 

PROMULGATION  OF  LAWS. 

Vide  DUTISS.   FOEFEITUBES,  10, 

11. 

REMISSION  OF    PENAL- 
TIES. 
1.  The  Secretary  of  the  Trea- 
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rary  has  power,  under  the  act 
for  the  mitigation  and  retiis- 
«ion  of  forfeitures,  to  remit  as 
well  the  moiety  or  share  al- 
lowed to  indiriduals  as  the  part 
belonging  to  the  goyernment. 
United  Statee  y.  Thoma$  Mor- 
ris. ^09 
S.  And  a  decree  of  condemnation 
or  judgment  has  not  (he  effect 
so  to  yest  or  consummate  the 
rights  of  individuals,  as  to  se- 
cure them  against  the  exercise 
of  this  power.  f6. 

3.  There  is  no  analogy  between 
this  power  and  the  power  of 
the  King  to  pardon  in  Eng- 
land, ib* 

4.  And  it  is  a  power  wholly  dis- 
tinct from  the  constitutional, 
pardoning  powelrof  the  Presi- 
dent, ib. 

5.  Its  object  is  to  afford  merited 
relief  where  Courts  of  Justice 
are  obliged  to  inflict  the  pe- 
nalty, ti.' 

6.  The  word  proieaUiont  as  it  is 
used  in  the  act  for  the  remis- 
sion of  peaahtes,  eomprehf  nds 
all  the  proceedings  m  a  suit 
as  well  before  as  after  judg- 
ment, including  the  execution. 

ib. 

7 .  As  to  the  period  at  which  the 
power  of  the  Secretary  to  re- 
mit ceases?  Qjoere.  ib, 

8.  But,  it  sterns^  not  before  the 
penalty  has  been  collected  and 
distributed.  ib, 

9.  Whether  the  Secretary  has 
the  eiclusiye  right  to  deter- 
mine at  what  period  he  may 
legally  remit  ?  Quaere.         ib. 

Vide  Action,  1.  Executions. 
Forfeitures,  3 — ^.  it.  21 — 
ti.     Pleai>ings,  2,  3. 


REMOVAL  OP  CAUSES. 

1.  Where  there  are  several  de- 
fendants entitled  on  appear- 
ance, to  remove  a  cause  from 
the  State  Court  into  a  Circuit 
Court,  some  of  whom  have 
appeared  and  others  not,  those 
who  have  appeared  cannot 
alone  remove  the  cause.  Ward 
y.Arredondo.  410 

2.  But  this  rule  is  con6ned  to 
cases,  where  from  the  subject 
matter  of  the  suit,  the  judg- 
ment'or  decree  must  be  joint. 

ib. 

3.  Defendants  can  remove  the 
cause  or  appear  in  the  Circuit 
Court  at  different  times,  where 
their  appearance  is  etitered  at 
different  times  in  the  State 
Court.  ib. 

4.  Where  some  of  the  defen- 
dants have  removed  the  cause 
regularly  into  a  Circuit  Court, 
the  others  cannot  enter  an 
original  appearance  in  such 
Court.  ib. 

5.  The  Circuit  Court  can  re- 
mand the  cause  in  case  the 
defendants  do  not  all  eventu- 
ally appear,  ib. 

6.  A  State  Court  cannot  cause 
an  appearance  to  be  entered 
nunc  pro  tunc^  so  as  to  enter- 
tain a  motion  for  removal,  ib. 

RENT. 

Fide  Condition. 

REPEAL  OF   STATUTES. 

The  adoption  of  a  treatj^,  with 
the  stipulations  of  which  the 
provisions  of  a  state  law  are 
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iacoQsistenty  equiraleot  to  a 
repeal  of  sucb  law.  Denn  ex 
d€nu  Fither  y.  Hamden,      55 

Vide  Jviii9DiGTiOff,  7,  8,  9. 

■ 

SALE. 

Fide  Bottomry,  6.  Uctited 
States,  10,  11,  12. 

SCIRE  FACIAS. 

Vide  Condition.    Practice,  7. 

SEAMEN. 

Vide  Sum,  1—11. 

SEA  STORES. 

Whether  articles  for  the  arma- 
meot  and  defence  of  a  vessel 
are  sea  stores?  Qpere.  The 
brig  babella*  '  5 

SECRETARY   OF  TREASU- 
RY. 

Ffcte  Forfeitures,  3—6.  12.  21 
— 23.  Remission  of  Penal- 
ties.   Sureties,  11. 

SEIZURES. 

Vide  Forfeitures.     Jurispic- 


TION,   1. 


SET-OFF. 


ofacoaoty  is  bound  to  Uke 
a  bond  for  the  limits,  as  pro- 
vided by  the  state  laws,  from 
a  prisooer  confined  on  process 
from  the  Courts  of  the  United 
States,  and  false  imprisonment 
would  lie  on  his  refusal.  U, 
SUUee  V.  AboA.  368 

2.  Such  a  bond  has  in  all  res- 
pects the  same  incidents  and 
the  like  legal  effect  with  a 
bond  taken  under  (be  state 
laws.  ib. 

3.  It  is  assignable,  and  an  assign- 
ment discharges  the  Sheriff 
from  liability  for  a  subsequent 
escape.  ib. 

4.  The  United  States  are  ex- 
pressly named  in  the  act,  and 
bound  by  it,  and  an  assignment 
of  a  bond  to  them  when  they 
are  platnti£b,  is  valid.  to. 

5.  The  Secretary  of  the  Trea- 
sury having  aiicepted  such  an 
assignment,  the  Court  presum- 
ed that  he  was  authorized,  and 
held  the  plaintiffs  bound  by 
his  acceptance,  ib, 

6.  The  term  process,  in  tbe  act, 
includes  executions  as  well  as 
mesne  process.  ib. 

7.  After  a  prisoner  has  been  en- 
larged upon  a.  limit  bond,  the 
Sheriff  can  confine  him  again 
only  on  the  bail's  becoming 
insufficient.  He  cannot  ac- 
cept a  surrender  of  him— cer- 
tainly-not  after  an  assignment 
of  the  bond.  ib. 


Vide  United  States,  4—6. 8, 9.       Vide  Escape.  Sbips,  18—20. 


SHERIFFS. 


SHIPS. 


1.  Under  the  act  of  Congress  of    I.  The  master  of  a  ship  has  no 
6th  January,  1800,  the  Sheriff  .    lien  on  the   vessel^  for  bis 
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>?agea  or  perqaisitefl,  which 
cao  be  enforced  in  a  Conrft  of 
Admiralty.  The  ahip  Grand 
Turk.  73 

2.  And  this  difference  between 
the  remedies  of  the  master  and 
of  the  mariners  for  wages,  has 
not  arisen  from  any  applica- 
tion of  the  common  law  doc- 
trine of  liens  to  the  ease  of  the 
master,  nor  from  encroach* 
ments  of  the  Common  Law 
Courts,  but  becaase  the  mas- 
ter contracts  upon  the  credit 
of  the  owners  and  not  of  the 
ship;  and  such  a  lien  would 
be  attended  with  great  incon- 
venience if  the  master  could 
enforce  it  abroad  for  wages 
due  him,  and  thus  compel  a  sa- 
crifice of  the  ship.  ih, 

3.  Whether  a  master  can  pro- 
ceed tfi  peramam  in  Admiralty 
for  his  wages  ?  Quere.        ib* 

4.  Whether  disbursements  made 
by  the  master  for  the  ship 
would  create  a  lien  enforcibte 
in  Admiralty  ?  Quere.         ib, 

5.  No  rule  has  ever  been  adopt- 
ed by  the  maritime  law,  either 
of  England  or  this  country, 
prescribing  the  time  wkhin 
which  mariners  shpuld  pro- 
ceed to  enforce  their  lien  for 
wages.  Necessity  of  some 
rule.   The  ship  Mary.         180 

6.  The  lien  of  mariners  has  no 
analogy  to  common  law  Kens, 
as  regards  the  possession  of 
the  subject.  ib, 

7.  A  forbearance  by  seamen  to 
libel  a  vessel  at  a  port  where 
they  are  discharged,  before 
the  end  of  the  voyage,  does 
not  amount  to  a  waiver  of  their 
lien,  as  against  a  subsequent 


bona^de  purchaser.  Differ* 
ence  between  )i  bottomry  lien 
and  a  lien  for  wages  as  res- 
pects delay  in  enforcing  it.  ib. 

8.  A  vessel  sailed  with  a  cargo 
on  a  voyage  from  New -York 
to  New-Orleans  and  back. 
She  remained  at  New-Orleans 
more  than  a  year  after  her  ar- 

^  rival,  waiting  for  freight.  Not 
obtaining  any,  the  master  dis- 
charged the  seamen,  whom  he 
persuafled  to  return  with  him 
in  another  vessel  to  New- 
York,  to  get  their  wages.  Af- 
terwards, while  the  vessel  was 
at  New-Orleans,  she  was  sold, 
and  went  a  voyage  to  Liver- 
pool, and  thence  to  New- York. 
Holden,  that  the  seamen  could 
libel  her  on  her  arrival  at 
New- York,  and  that  they  were 
entitled  to  their  full  wages  to 
the  time  of  their  return  to  that 
city.  ib. 

9.  A  bond  given  by  the  master 
of  a  vessel,  conditioned  for  the 
exhibition  of  the  list  of  his 
ship's  company  to  the  first 
boarding  officer,  at  the  first 
port  of  his  arrival  in  the  Unit- 
ed States,  and  for  the  produc- 
tion of  the  crew,  was  held  to 
be  a  valid  bond  under  the  act 
of  the  38th  of  February,  1803, 
although  it  was  not  ezpresoed 
to  be  taken  in  pursuance  of 
said  act,  and  although  it  was 
not  stated  on  the  fa^e  of  the 
bond  which  of  the  obligors  was 
the  principal  and  which  the 
Surety.  And  the  declaration 
on  the  lK>nd  was  held  good  al- 
though it  did  not  refer  to  the 
sUtme.  U.  Siat9i  v.  HaUh.  336 

10.  Thecertificateoftheconsul, 
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to  excote  tkc  nnfter,  under 
the  proTiao  'of  this  act,  orast 
•tate  tbit  tbe  oeaiaeo  were  left 
io  aloreigB  port  with  his  con- 
tent. A  certificate  that  they 
were  left  io  a  hos|Htal  onable  to 
retom,  and  that  the  master  had 
paid  for  their  mainteDance, 
and  left  the  aoM>aDt  of  their 
wages,  was  held  iosufficient*, 
aod  parol  feyidence  of  the  coo- 
•sesit  ofthe  coDsol  or  seaoBen 
ioadmissiUe.  .  ib. 

11.  The  sum  of  400  dollars,  in 
which  the  bond  is  to  he  taken, 
is  intended  as  a  forfeiture^  and 
not  as  a  penalty  to  cover  such 
damages  as  may  be  assessed. 
Impossibility  of  assessing  the 
damages  contemplated  by  the 
act.  t6. 

12.  The  mastermay hypothecate 
vessel  and  freight,  io  a  foreign 
port,  for  advances  necessary 
for  repairing  and  provisioning 
the  vessel,  if  such  advances 
cannot  be  procured  on  the 
credit  of  the  owner.  Murray 
▼.  Lazarvs,  ^  572 

IS.  Whether,  by  the  maritime 
law,  the  contracts  of  the  mas- 
ter, under  such  circumstances, 
for  necessaries,  create  a  lien 
without  an  express  hypothe- 
cation ?  Qoere.  ib, 

14.  But  if  they  were  admitted  to 
have  such  effect,  an  express 
contract  for  payment  would  be 
a  waiver  of  tbe  implied  lien,  ib, 

15.  As  where  a  vessel  bound 
from  New-Orleans  to  New- 
York,  put  into  Wilmington  in 
a  damaged  state,  where  the 
master,  having  no  other  means, 
obtained  advances  from  the  li- 
bellants  for  the  necessary,  re- 


pain,  and  gave  theoi  a  draft  Ibr 
the  amount  on  his  consignees, 
which  was  afterwaids  protest' 
ed  for  non-acceptaoce.  On  a 
libel  against  the  freight,  id  the 
hands  of  tbe  coosagaees,  held, 
that  die  aceeptaoce  of  the  dnit 
was  a  waiver  of  the  lien  if  ny 
existed.  *  io. 

1ft.  Tire  draft  was  expressed  to 
be  \*  for  value  received  in  dis- 
bursements, aod  repairs  of  the 
brig  Hannah,'^  with  directions 
to  chai^  the  same  to  her  ac- 

•  count,  and  signed  by  the  draw- 
er as  master.  Held,  that  the 
^raft  was  not  an  hypothecation 
of  the  freight,  as  it  wanted  all 
the  re^isites,  such  as  aa  ex- 
press pledge,  maritime  inter- 
est, risk  of  the  lender,  of  an 
instrument  of  hypothecation. 

17.  Nor  has  such  draft  the  effect 
of  an  equitable  assignment  of 
the  freight,  as  a  draft  on  a  spe- 
cific fund.  «^. 

18.  A  vessel  was  Uhelled  in  the 
District  Court  for  materials 
furnished.  The  clumanta  stat- 
ed in  their  claim,  that  tiiey 
had  attached  the  vessel  for  ma- 
terials furnished,  in  a  State 
Court,  under  the  acts  of  the 
state  of  1798,  and  1817, 
tbe  day  before  tbe  libel  was 
filed,  and  prayed  the  advice 
and  protection  of  the  Court  in 
regard  to  their  priority,  under 
the  attachment,  and  if  the  ves- 
sel should  be  decreed  to  be 
sold,  that  they  might  be  first 
paid.  Held,.that  this  was  not 
a  submission  by  the  claimants 
to  the  jurisdictioQ  of  the 
Court,  but  that  they  were  en- 
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tided  to  their  election  (o  pro- 
ceed id  the  other  Coart»  jHk^ 
shi£  Robert  Fulton.  620 

19.  The  Sheriff  having  AtUched 
the  Teflsel  under  the  process 
of  the  State  Court,  it  was  held 
that  the  Marshal  conld  have  no 
authority  to  take  it  out  of  his 
possession,  but  should  haye  so 
returned,  to  prevent  a  cooEict 
of  jurisdiction.  ib, ' 

fiO.  Difficulty  as  to  the  mode  of 
obtaining  satisfaction  of  a  judg- 
ment under  the  laws  of  New- 
York,  for  materials  furnished 
a  vessel.  The  proper  mode 
is  by  a  sale  of  the  vessel,  un- 
der an  execatioo  against  her, 
issued  on  the  judgment.      t6. 

J^t<2e  Bottomry,  1 — ^6.  FRSfOHT. 
Jurisdiction,  23 — -24.  Trcs- 

PASS* 

STATUTE  OF  FRAUDS. 
Vide  Contracts. 

« 

STATUTES  OP  LIMITA- 
TION. 

1.  UtiHty  of  statutes  of  limita- 
tion. Denn  ex  dem.  Fisher  v. 
Harnden.  .  55 

Vide  Statutes  of  Nbw-York, 
1—5. 

STATUTES  OF  NEW-YORK. 

1.  VHxere  a  statute  of  the  state 
of  New-Tork,  affecting  the  ti- 
tle to  lands,  had  been  in  exist* 
ence  for  thirty  yesrs,  and  had 
been*  viiffbnnly  sanctioned'  by 
tbe  decisions  of  the  Counts  of 


the  slate  :  Held,  that  this 
Court  was  bound  by  such  de« 
cisionff,  it  not  being  objected  Uy 
the  stisitote  that  it  was  repug- 
nant to  the  constitution,  laws, 
or  treaties  of  the  United  States^ 
but  only  to  the  constitotion  of 
the  state.     Barker  y.  Jaekton. 

559 

2.  The  act  of  the  stftte  of  New- 
York  of  the  S4th  of  March, 
1797,  entitled  *'  An  act  to  set- 
tle disputes  concerning  the  ti- 
tled to  lands  in  the  county  of 
Onondaga,"  is  in  effect  only  a> 
statute  of  limitations,  and  a  ya- 
lid  and  constitottenQl  law.    ib. 

3-.  The  commissioners  appoint- 
ed under  this  act  were  not  a 
Court  within  the  meaning*  oi^ 
the  41st  section  of  the  consti- 
tution of  the  state  :  They  act- 
ed in  the  character  of  arbitra- 
tors, to  hear-  dispntes^  that 
should  be  voluntarily  snbmit- 
ted  to  them  ;  a^id  if  their 
award  was  not  specially  agreed 
to  by  the  parties,  it  had  no 
binding  effect  upon  the  right. 
It  was  not  necessary,  there- 
fore, that  they  should  proceed 
according  to  the  course  of  the 
Common  Law  or  by  jury  trial. 

ib. 

4.  This  act  is  a  law  of  the  land, 
within  the  meaning  of  the  13th 
article  of  the  constitotion^  al- 
though it  doea  not  extend  eyer 
the  whole  state,  but  is  con- 
fined to  lands  ia  the  county  of 
Onondaga.  t^, 

5.  The  act  of  New-York,  Enti- 
tled '<an  act  limiting:  the  pe- 
riod of  bvingmg  dainu  andpro- 
secutions  against  ibrfeited  es- 
tates," was  not  intended  to  bar 
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those  against  whom  the  for- 
feiture had  paued,  but  to  bar 
the  claims  of  straogen  to  the 
forfeiture.  The  mischief  ap- 
prehended was  the  loss  of 
deeds,  which  was  to  be  feared 
in  the  case  of  strangers  only, 
and  not  of  those  who  claimed 
under  the  forfeited  title.  Denn 
€xdem.Fuhery,Hamden,  55 

Vide  IffsoLTEVT  Laws.  Jpris- 
i>iCTiov,  7,  8,  9.  RcFEAL  or 
Statutes.   Sniffs,  18, 19, 20. 

STATUTES  OF  UNITED 
STATES. 

1.  Alien  enemies  who  had  en- 
rolled themselves  as  volun- 
teers, and  been  accepted  by 
the  President,  under  the  fict 
of  the  6th  of  February,  1812, 
not  entitled  to  be  discharged  ; 
there  being  no  law  enjoining 
the  President  from  accepting 
them.     Wihon  v.  Izzard,     68 

2.  /(  seenu,  that  the  President 
had  a  right  to  accept  volun- 
teers, to  serve  at  a  particular 
post  as  well  as  for  general 
service,  the  act  being  silent  on 
the  subject.  At  any  rafte  he 
had  a  discretion  in  the  pre- 
mises, not  to  be  controlled  by 
a  Court  of  Justice.  ih. 

3.  The  insertion  in  their  enrol- 
ment of  the  officer's  name  un- 
der whom  the  volunteers  were 
to  serve,  was  meant  merely  to 
ascertain  the  post  where  they 
were  to  serve  by  designating 
its  commander,  and  not  to  at- 
tach them  to  his  personal  com- 
mand, so- that  he  could  not  be 
changed.  f"^* 


ruf^AaicY,  1,2.  Duties.  For* 
FEITUBES,  1,  2.  4.  10,  11,  12, 
13,14.  17, 18, 19, 20,21,  2S, 
23,  24-— 40.  PiuoRivr  or 
U.S.    SaiPS,  9 — If. 

SURETIES. 

1.  Sureties  are  exonerated  fron 
their  responsibility  bj  any 
agreement,  without  their  con- 
sent, between  the  creditor  and 
principal,  which  varies  essen- 
tially the  terms  of  the  con- 
tract. UniUd  Statet  t.  TOUt- 
iou.  305 

2.  Such  an  i^greemeot  substitut- 
ing tapia  for  brick,  and  alter- 
ing the  mode  of  estimation 
and  price  of  labour  in  the  con- 
struction of  a  fort,  was  held  to ' 
discharge  the  sureties.        tk 

3.  And  it  is  immaterial  whether 
such  alterations  be  for  the  be- 
nefit or  to  the  prejudice  of 
the  principal.  A* 

4.  One  made  a  contract  with  the 
War  Department  to  buUd  a 
fort,  in  which  it  was  agreed 
that  advances  sbouM  be  made, 
in  part  payment  of  the  work, 
for  materials  delivered  with 
the  invoice  at  the  fort,  and 
pronounced  by  the  engineer 
of  proper  qualify,  and  at  the 
end  of  each  month  for  the 
work  performed.    Large  ad' 
vances  having  been  made,  the 
contract  was  assigned,  and  the 
assignee   gave  a   bond  with 
sureties  to  account  for  "  ad- 
vances under  and  by  virtue  of 
the  contract."    The  suretios 
were  held  entitled  to  the  be- 
nefit of  all  the  limitations  pro* 
wded  in  the  contract,  and  not 
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answerable  for  advances  made 
fvhere  such  limitations  were 
dispensed  with,  whetlier  the 
advances  were  made  before 
or  after  .the  making  of  the, 
bond,  the  sureties  not  appear- 
ing to  have  known  how  such 
adiraoces  had  been  made,  ib, 
^.  The  bond  provided  that  the 
principal  should  account  **^{pr 
all  such  farther  advances  as 
might  thereafter  be  made  to 
facilitate  the  execution  of  the 
contract.'*  This  was  held  to 
mean  such  advances  only  as 
were  provided  for  by  the  con« 
tract,  and  with  the  same  limi- 
tations and  restrictions.       ib*, 

6.  Advances  made  under  such  a 
contract  are  not  a  purchase  of 
the  materials  delivered  so  as 
to  vest  the  property  in  the 
United  States,  trat  it  remains 
unchanged.  ib. 

7.  Where  the  contracting  par- 
ties, modi^  the  contract  so 
th^f  the  rights  of  the  obligor 
ill  some  particulars  are  mate- 
rially yaried,  itJbecomes  a  new 
eontract  as  it  regards  the 
saretieSy  to  which  their  under- 
taking does  not  extend.       t6. 

B.  Whether  the  death  of  the 
principal  before  the  time  for 
the  completion  of  the  work 
had  expired  put  an  end  to  the 
contract  above  described  and 
discharged  the  sureties  ? 
Qnere.  ib, 

9.  But  it  seems  that  they  were 
discharged  by  the  refusal  of 
the  War  Department  to  suffer 
the  administrator  of  the  prin- 
cipal to  proceed  to  complete 
the  work.  ib. 

)0.  Whether  the  appropriation 
by  Congress  of  only  30,000 


dollars  to  complete  the  fort, 
when  690,000  dollars  were 
required,  authorized  the  con- 
tractor to  suspend  the  work 
.before  the  appropriatien  was 
exhausted,  and  discharged  the 
sureties  ?    Quere.  ib. 

1 1 .  A  discharge  from  imprison* 
itoent  by  the  Secretary  of  the 
Treasiiry,  of  a  debtor' to  the 
United  ^  States,  under  the  act 
of  179^,  does  not  discharge 
his  .co-obligors  and  sureties  in 
the  bend  from  their  liability. 
United  States  v.  Sturges.     526 
16.  One  gave  a  bond  with  sure- 
ties to  the  Bank  of  the  United 
States,  conditioned,   that  he 
should  faithfully  perform  the 
duties  ofCasHier  of  their  Office 
of  Discount  and  Deposite  at 
Middletown,  during  the  term 
he  should  hold  said  office.  The 
bank  at  Philadelphia  hearing 
that  he  had  been  guilty  of  a 
gross  breach  of  trust, — by  a 
resolution  passed  on  tbe  2Tth 
of  October,  1820,  suspended 
him  from  office  till  the  fur- 
ther pleasure  of  the  board, 
and  directed  the  property  of 
the  bank  to  be  taken  out  of 
his  hands.  This  resolution  was 
communicated  to  the  Cashier 
and  carried  into  effect  on  the 
.   30th  day  of  the  same  month  : 
Held,  that  the  suspension  did 
not  take  effect  insianter  on  the 
27th,  but  on  the  30th,  when 
it  was    made  known  to  the 
Cashier ;  and  that  until  then 
he  was  Cashier,  within  the 
letter  of  the  bond,  and  tbe 
sureties    liable  for  his  acts. 
Bank  of  United  States  v.  Ma- 
gill.  661 

13.  Had  the  resoltition  been  ta 
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remove  tbe  Cashier  from 
office,  it  woald  have  taken  ef- 
fect and  tbe  sareties  beeo  dis- 
charged from  their  liahili^, 
from  tbe  time  of  its  passage. 

ib. 
14.  The  resolution  was  sent  by 
mall,  and  received  by  tbe  Pre- 
sident of  the  office  at  Middle- 
tewn,  on  tbe  morning  of  Sun- 
day the  29|h:  Held,  that  itt 
not  being  communicated  on 
that  day  was  not  soch  a  want 
of  diligence  as  woald  discharge 
the  sureties  from  their  liabili- 
ty for  frauds  committed  by  the' 
Cashier  on  that  day.  ib. 

Fide  B<»ifi>8,   1—4.     0ama6£8. 
Escape.     Ships,  9-*11. 

TERRITORY. 

Fide  Embiroo,  2. 

TORT. 

Vide  United  Statbs,  10 — 12. 

TREASON. 

A  resistance  of  the  execntion  of 
a  law  of  the  United  States,  ac- 
companied with  any  degree  of 
force,  if  for  a  private  purpose, 
is  not  treason.  To  constitute 
that  ojQence,  the  object  of  the 
•resistance  must  be  of  a  public 
and  general  character.  United 
Statei  V.  Hoxie^  265 

TREASURY  DEPARTMENT. 

^ide  EviDBNCE,  5, 6,  7.  Uhited 
.States,  8 — 12. 

TREATIES. 


Fide  EjBcmarx,  1.  12,  IS.  Jc- 
RiSDicTioa,  7,  8, 9.     Rcpbal 

OP  Statutes. 

TRESPASS. 

1.  If  the  master  or  crew  ef  a  pri- 
vateer exceed  their  aotboiily, 
and  in  tbe  prrfiirmwiii  of  le- 
gitimate acta  commit  an  out- 
rage, tbe  owners  are  liable. 
The  AmiahU  Namey.  \  11 

2.  Where  a  neotral  vessel  was 
plundered  of  her  papers  by  a 
privateer,  io  consequence  of 
which  she  was  seized  by  an- 
other belligerent,  and  pro- 
ceeded against  as  prise,  bot 
made  a  compromise  with  her 
captors  and  paid  a  ransom  and 
cosU :  Holden,  that  tbe  own- 
ers of  the  privateer  were  not 
liable  for  those  items^  (there 
being  no  privity  to  the  com- 
promise,) nor  lor  aay  other 
injniiona  conseqoeaces  flow- 
iiig  from  the  oomppomise.  «&. 

3.  The  role  ofdam^fes^  in  cases 
of  marine  trespass,  is  the  fcU 
valoe  of  the  property  injured 
or  destroyed.  A  claim  for  loss 
of  voyage  rejected.  ib. 

4.  Vuidictive  damages  not  allow- 
able against  the  owners  of  a 
privateer,  for  trespasses  com- 
mitted by  the  crew.  Wbedier 
the  owners  are  liable  at  all  for 
trespasses  on  the  person? 
Quere.  ib. 

Vide  JoRisnicTioir,  10. 

TRUST. 

Ftc^e  Chancery,  3 — 12.  Paioni- 
Tr  or  Ukited  States,  I — 16. 
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UNITED  STATES. 

1.  A  bill  of  exohange  endorsed 
to  the  Treasurer  of  the  Unit- 
ed States^  stay  be  declared  on 
in  the  nune  of  the  United 
States,  ana  an  arerment  that 
it  was  endorsed  immediately 
io  them  will  be  good.  Jacdb 
BorkT  V.  UniUd  States.      1 56 

2.  loconyenienoe  of  allowing 
agents  of  the  United  States,  to 
sue  io  their  own  names.  Dan- 
ger of  set-off  in  snch  cases,  ih. 

3.  An  act  of  Congress  is  not  ne- 
cessary to  enable  the  United 
'States  to  sue.  They  can»  like 
individoals,  sae  in  their  own 
names  anl^  a  different  mode 
is  prescribed  by  law.  ih, 

4.  Whether  the  United  States 
are  bound  by  a  statute  of  set- 
off of  the  state  in  which  the 
suit  is  brought  ?  Qjaere.      ib. 

B.  The  fourth  section  of  the 
*<act  for  the  more  effectual 
settlement  of  accooots  be- 
tween the  United  States  and 
receivers  of  public  money," 
embracer  suits  between  the 
United  States  and  any  indiri* 
duals,  whatever  may  be  the 
cause  of  action .  The  subjects 
of  the  act  are  not  all  compre- 
hended in  the  title.  ib. 

6.  A  set-off,  therefore,  in  a  suit 
by  the  United  States  on  a  bill 
of  exchange  against  a  private 
individual,  where  the  course 
required  by  this  act  had  not 
beenpursued,  was  rejected,  ti. 

7.  The  provision  in  the  2d  sec- 
tion of  the  act  of  the  3d  of 
March,  1797,  as  to  the  admis- 
sion in  evidence  of  authenti- 
cated copies  of  bonds,  con- 
tracts, and  other  papers,  is  not 


restricted  to  cases  where  suits 
are  commenced  under  the  au- 
thority given  by  the  6rst  sec- 
tion of  the  act,  but  applies  to 
aH  cases  where  the  evidence 
is  required.  United  States  v. 
Lent.  417 

8.  Where  a  Battalion  Quarter- 
Master  gave  a  bond  to  the 
Untied  States,  Conditioned  **  to 
expend  faithfully  all  public 
monies  and  to  account  for  all 
public  property,"  it  was  held,, 
that  he  was  bound  to  account 
not  with  the  Qjuarter- Master 
Genera],  but  the  Treasury 
Departmfent,  and  that  this  ob- 
ligation extended  to  public 
monies  as  well  as  public  pro- 
perty, and  to  monies  expend- 
ed by  him  while  acting  as  a 
deputy  of  the  Qjuarter-M  aster 
General ;  and  a  claim  for  cre- 
dit which  had  never  been  pre- 
sented at  the  Treasury,  was 
rejected.  ib, 

9.  Utility  of  the  law  reouiring 
accounts  against  the  United 
States  to  be  presented  at  the 
Treasury,  before  they  can  be 
uaed  in  a  suit.  ib, 

10.  Under  the  Sd  section  of  the 
4th  article  of  the  constitution 
of  the  United  States,  no  pro- 
perty belonging  to  the  United 
States  can  be  disposed  of  ex- 
cept by  the  authority  of  an  act 
of  Congress.  United  States  v. 
NicoU.  646 

11.  The  War  Department  has 
no  authority,  express  or  im- 
plied, to  sell  the  public  pro- 
perty put  under  its  manage- 
ment and  superintendence ; 
nor  is  any  such  power  vested 
in  the  Treasury  Department. 

ib. 


lis 


INSBX. 


12.  A  commandapt  of  an  arsenal 
of  the  United  States  sold  a 
qnaotitjr  of  lead,  belonging  to 
the  United  States,  and  placed 
in  the  arsenal,  to  the  defend- 
ants,   bqt   afterwards,    by  a 
frandofent  coUasion  with  the 
4efendants,     converted    the 
sale  into  a  loan  of  the  lead  to 
a  third  person,who  was  m  a  few 
months  to  return  it  to  the  arse- 
nal, the  defendants  goarantee- 
lag  its  retam :    On  a  sait  by 
the  United  States  for  the  price 
of  the  lead,   held, — that  the 
commandant  was  a  mere  agent 
for  safe  keeping!  ^i'^  ^^^^  ^^^ 
sale  by  him   was  a  tortious 
act,  and  the  subsequent  loan 
▼Old  :  but  that  as  no  agent  or 
Department    of   the    United 
States  had  power  to  sell  ori- 
ginally, they  could  have  no 
power  top  waire  the  tort  and 
affirm  the  sale  for  the  United 
States,  as  in  cases  of  indifidu- 
als  ;  and  that  as  the  Treasury 
Department  had  no  such  au- 
thority to  sell,  their  directing 
the  suit  to  be  commenced  was 
not  an  affirmance  of  the  sale. 


Fide  AcTiOH,  1,  2.  ATTORRcr. 
EviDEircEy  6,  6,  7.  E»cv- 
Tioirs.  Priitcipal  avo  AcBRr, 
2.  Prioritt  of  U.  S.  She- 
riffs.    SVRBTtCS,  1 10. 

WAR. 

A  citizen  of  the  United  States 
may  lawfully,  during  a  war 
with  a  foreign  country,  draw 
a  bill  on  one  of  its  subjects — 
such  an  act  not  leading  to  any 
iojorioos  intercourse,  nor 
amounting  to  a  trading  with 
the  enemy.  Jacob  Barker  ▼. 
UniudSiaies.  156 

WAR  DEPARTMENT. 

Fide  Prihcypal  and  Agert,  2. 
Sureties,  1 — 10.  Urite» 
States,  10 — 12. 

WITNESSES. 

Fide  Efidbrce,  2,  S. 

WRITINGS. 

Fide  BoRDS,  5.  Corstrvctior 
OP  Writiros. 
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ERRATA. 

l*ag«  13,  twenty-sixth  line,  for  Eogland,  read  JVeto-Eogland. 
Page  26,  first  line,  for  iotentiooal,  read  unintentional. 
Page  156,  second  line,  for  1820,  read  1816. 
Page  166,  fifth  line,  for  United  States  o.  read  United  Stales  ait^ 
Page  179,  foot  of  the  page,  for  R,  TiliaUou,  read  /.  Fitk. 
Page  827,  thirteenth  line,  insert  of  that  part  ofUu  conduct  between  the  words 
conttfudion  and  tnUnd. 
Page  89D|  sixth  line,  for  J,  Fesseodeoi  rend  T*  Feneadenr 
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